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INTRODUCTION

But constant experience shows us that every man invested with power is apt to abuse it, and to carry his authority as far as it will go.

—Charles-Louis de Secondat, Baron de Montesquieu

On the night of July 27, 1990, Ed Friedland came home from a long day at work to find his wife bound with handcuffs and viciously slain on the dining room floor. The couple’s ten-month-old adopted son, found in the nursery at the rear of the home, was unharmed but distraught after being left unattended for hours. Ed called 911 to report the murder. The police arrived minutes later and dutifully commenced their investigation into this unspeakable crime.

Even though Ed had no prior criminal record of any kind—in fact, he was a prominent physician—investigators soon began to focus on him as the killer. Every aspect of Ed’s life was turned inside out by the police. Despite a lack of evidence, and at first based solely on Ed’s demeanor and their intuition, they grew sure he had murdered his wife in cold blood. They just had to prove it—and that was what they set out to do. After an erratic and very public four-year investigation, Ed was indicted for first-degree murder. If convicted, he would face the death penalty.

Early in this process, which began with the murder and ended with Ed’s indictment, the police lost sight of their true role as investigators. They stopped trying to solve the crime and instead focused all their energies on proving the culpability of a single suspect—Ed Friedland. Once the police had made up their minds that Ed was responsible for his wife’s death, they misinterpreted facts and became blind to a mountain of evidence that pointed directly to another suspect: a longtime felon with a history of violence and drug use who lived nearby.

I represented Ed and defended him on the murder charge. During my investigation, I discovered that the police had not only chosen to ignore evidence that the murder had been committed by someone else, but they also hid this critical evidence from the prosecuting attorney. The police had become so entrenched in their theory that Ed was the killer, they seemed to be willing to do anything to have him prosecuted and convicted, even if it meant withholding information from the district attorney’s office. As is always the case, the officers who were involved in the murder investigation denied all wrongdoing and suffered no consequences for their actions.

Willfully concealing evidence of a defendant’s innocence is an egregious abuse of police power that comes with life-altering, and sometimes life-ending, consequences. Incredibly, this type of misconduct by law enforcement doesn’t just happen in rare and isolated cases. It is common knowledge among criminal defense attorneys that police and prosecutors routinely engage in a variety of abuses of power to obtain convictions, and it happens in every jurisdiction in the United States.

Such misconduct by police and prosecutors takes several forms. The first involves the police concealing evidence of the defendant’s innocence, as investigators did in the Ed Friedland case. Another common type of misconduct occurs when the police use highly suggestive procedures to make an eyewitness identification of a suspect more likely, which in turn has the effect of contaminating an eyewitness’s true recollection of the crime and the perpetrator. Yet another occurs when the police fabricate or plant evidence for the purpose of implicating a suspect in a crime. A related abuse of power occurs when the police use interrogation tactics that coerce innocent defendants into giving false confessions and encourage incentivized witnesses, such as “jailhouse snitches,” to give false testimony against an accused. Finally, in cases where forensic evidence exists and is relevant, investigators often resort to highly unreliable forensic disciplines, such as bite-mark and microscopic-hair-comparison analyses, to implicate suspects. Meanwhile, prosecutors routinely rely on unreliable evidence procured through police misconduct to obtain convictions or force plea deals with defendants.

Ironically, law enforcement misconduct is most often seen in cases in which there is a paucity of truly incriminating evidence—usually because the suspect in such cases is in fact innocent. Yet a strong belief by the police in their own ability to “know what really happened,” coupled with the effects of confirmation bias and a desire not to let the perpetrator beat the charge, lead investigators astray and result in abuses of power that send innocent people to prison. It’s not that the police set out to frame someone they know to be innocent, although that sometimes happens (if rarely). More often, the police feel the need to create or find the evidence necessary to convict where none exists. Those who work to correct injustices of this type have a name for it: noble-cause corruption.

Such abuses of power have resulted in the wrongful prosecutions of thousands of innocent people. Countless innocent people have likewise been imprisoned, and many have been sent to Death Row. Tragically, some of those sentenced to death were executed for crimes they likely did not commit. Racial minorities have disproportionately been the target and victims of police and prosecutor misconduct, particularly in the American South, where an enduring legacy of racial prejudice has long plagued the criminal justice system.

Just in the past thirty years, due in part to advancing scientific technologies, such as DNA testing, more than 2,800 innocent people serving prison sentences have been exonerated and freed from the shackles of confinement, their combined jail sentences adding up to more than 25,000 years of prison time. This number, however, represents only a small fraction of the number of persons wrongfully convicted over the same period, and it does not reflect those who were acquitted or granted a dismissal of the charges after being wrongfully arrested.

You would think that all the actors in the court system would happily work to correct erroneous convictions, but this has not proven to be the case. Prosecutors and judges have shown remarkable hostility to overturning convictions based on new evidence or evidence of misconduct by police or prosecutors, even when the new evidence includes reliable scientific data such as DNA comparisons that exclude the defendant as a perpetrator in the crime. Attorneys representing defendants who are challenging a conviction face steep uphill battles in winning exonerations, with the rare success often taking years and even decades to bring about. For each of the exonerees, there remain innumerable others still sitting in prison, praying for their day of justice to come. “It is better that ten guilty persons escape than that one innocent suffer”: so said the English jurist William Blackstone in the 1760s. In the name of “law and order,” however, police and prosecutors have turned this bedrock principle on its head.

As a criminal defense and civil rights attorney for more than forty years, I have spent my career fighting abuses of power in the criminal justice system whenever and wherever I found them. My work has been in America’s courtrooms, where the state’s mechanisms for the deprivation of liberty slowly grind, and where those responsible for wrongfully taking a person’s liberty are all too rarely held to account. I have worked in the trenches as a public defender in the South Bronx, representing the poorest of the poor, and conversely I have represented the very wealthy, including entrepreneurs, politicians, and professional athletes. I have seen how the system works and how it fails. I have been privileged during my career to represent people in some of the most compelling cases imaginable, and in every case I have vigorously contested abuses of power and championed the cause of individual liberty. This has been the touchstone of my life.

This book contains the extraordinary stories of real people who lived through shocking abuses of power at the hands of the criminal justice system. Some spent decades in prison before finally winning their release. Many of the cases are from North Carolina, where I have practiced law since 1978, but they could have happened anywhere, and they have. The same stories, and the same travesties of justice, exist in every state. These stories and the people whose lives have been affected will illuminate the hidden systemic ills of our criminal justice system for inspection by all, and will call attention to common abuses of power that sacrifice the rule of law for a conviction at any cost, even if the cost is the life of another human being. I have seen it firsthand, and I have the stories to prove it.










Part I

THE ROLE OF THE CRIMINAL DEFENSE LAWYER
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DEFENDING THE RULE OF LAW

In the autumn of 1768, American colonists witnessed with alarm the arrival and mooring of two British warships in Boston Harbor. From the belly of the ships disembarked two orderly regiments of British soldiers, clad in their customary red coats and carrying muskets and powder. In rank and file, they marched into the city to the sound of fifes and drums.

American colonists in Boston had been in a state of heightened civil unrest since the enactment of the Stamp Act three years prior, followed by a second revenue measure imposed by the Crown in 1767. The new regiments of soldiers late arriving in the city had been dispatched to quell the growing unrest, impose order, and demand obedience from “his Majesty’s dominions in America.”* With the installation of the new regiments, some two thousand British soldiers would occupy Boston, a city of sixteen thousand people who had survived for generations without the yoke of British rule wound so tightly around their necks.

Many colonists viewed the British occupation as a profound degradation of their liberty, and the soldiers were seen as “instruments for fastening the shackles that had been forged”* by the king. Skirmishes between the colonists and the soldiers soon became commonplace. The Redcoats, quick to brandish cutlasses and bayonets in the face of protest, became an increasing source of ire and provocation. The winter of 1770 saw the fevered tensions escalate to bloodshed, with both sides crossing a boundary from which there could be no return.

The first day of a bitterly cold March that year brought several rounds of fisticuffs and name-calling between colonists and soldiers, and “neither side was sparing of insult.”† The soldiers, having not made resort to their weapons, got the worst of it. Soon, rumors circulated through the city that the Redcoats would have their revenge the coming Monday. Four British soldiers were heard by a colonist to say that “a great many that would eat their dinners on Monday next… should not eat any on Tuesday,”‡ while the wife of a British grenadier ominously forecast that the soldiers would “wet their swords or bayonets in New England people’s blood.”§ The city had become a powder keg that would soon ignite.

All this angst and bitterness so long brewing came to a head on the evening of March 5, 1770. Boston lay under a sheet of ice, and snow was falling. For hours that day, townspeople had roamed the streets carrying cudgels and staves, seeming to invite conflict. On King Street, a single British soldier stood guard outside the Custom House, where the Crown kept its money. Earlier in the day, he had cuffed a quarreling and sharp-mouthed barber’s apprentice with his musket. Now the apprentice had returned with an angry mob.

The sentinel scrambled up the steps of the Customs House, away from the gathering horde, and hastily loaded his musket. Reinforcements from the British 29th Regiment were summoned to confront the townspeople, led by Captain Thomas Preston. With bayonets leveled, the soldiers pushed their way through the mob and formed a defensive half-circle. The colonists taunted the soldiers, assailed them with snow and pieces of ice, and cracked their sticks loudly together, raising a clamor. Surrounding the soldiers, the colonists dared the soldiers to shoot.

Samuel Gray, a rope maker, said, “My lads, they will not fire.”* His mistake proved dire. In almost the same instant, someone in the mob struck a soldier’s musket hard enough to knock him down. When the soldier found his feet again, he shot his gun into the crowd. This was followed in quick succession by the sound of another musket, and then another. The crowd fell back as the firing continued. Gray, contrary to his ill-fated prediction, was struck in the head and died instantly. Two more colonists were hit by the musket fire and perished there on the street. In all, five colonists were killed, and six were grievously wounded.

At the Old Brick Meeting House, a boy was lifted up to ring the fire bell, bringing people out of their homes and into the streets. Word spread that “the troops had risen on the people.”† On a wave of anti-British sentiment, eight British soldiers, including Captain Preston, were arrested and charged with murder. If found guilty, they would face the death penalty.

The Boston Massacre, as the confrontation came to be known, had a profound and lasting effect on the people of Boston and throughout the colonies. It was “the first blood flowing that was shed for American liberty,”* in the words of one patriot, and it set the stage for the eventual throwing off of British rule. News of the attack was spread far and wide. Samuel Adams, who would become a leader of the American Revolution, loudly proclaimed that a “bloody butchery” had occurred and demanded that the British occupation of Boston be ended lest more blood be imminently shed. Paul Revere, another American patriot, prepared and circulated an engraving of “The Bloody Massacre,” depicting an orderly line of British soldiers firing on command into a crowd of unarmed men, women, and children, thus further stoking the flames of indignation.

Captain Preston and the other British soldiers, facing a trial for murder, sought representation among Boston’s lawyers, but none could be found who would take the case. The lawyers feared that even associating with these soldiers, let alone defending them, would suggest a sympathy for British rule and subject the lawyers to opprobrium, scorn, and even harm from their fellow countrymen.

At last, word reached one young Boston lawyer that an increasingly desperate Captain Preston “wishes for counsel and can get none.”† The lawyer was an idealist as well as a patriot. He believed that everyone, even a British soldier charged with murdering an American colonist, was entitled to a fair trial and a vigorous defense. The young lawyer saw this as a key tenet of the new country he hoped would soon be established. So at great personal risk to himself and his wife, who was pregnant, he undertook representation of Captain Thomas and the other soldiers on trial for their lives.

The trial began on November 27, 1770. In court, the lawyer for the soldiers argued that the killings had occurred because the actions of the unruly and aggressive mob had forced them to fire their muskets. In short, he argued the soldiers acted in self-defense.

The lawyer told the jury: “Facts are stubborn things; and whatever may be our wishes, our inclinations, or the dictates of our passions, they cannot alter the state of facts and evidence.”* After two and a half hours of deliberation, the jury acquitted all eight soldiers of murder. Two were found guilty of manslaughter, and for this crime they received nothing more than a brand from a hot iron on their right thumb (an “M” for “murderer”).

Some colonists were angered by the outcome of the trial—but the story had a surprising conclusion for the lawyer. By maintaining his devotion to a strong and fair defense, he came to be respected by the citizens of Boston even more. In his later years, he said that defending the soldiers was “one of the most gallant, generous, manly and disinterested Actions of my whole Life, and one of the best Pieces of Service I ever rendered my Country.”†

That young lawyer was John Adams, who would go on to be one of the leaders of the American Revolution, an original signer of the Declaration of Independence, and the second president of the United States. His statement demonstrates how a founding father of our country viewed the importance of the rule of law and the critical role of criminal defense lawyers in protecting it. And two hundred fifty years later, it is true now more than ever, when the rule of law has been so directly attacked by so many, and our country has become so bitterly divided against itself. The role of the criminal defense lawyer in defending the rule of law is just as critical now—if not more so—than it was in 1770.
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HOW CAN YOU REPRESENT “THOSE PEOPLE”?

Every lawyer who has done criminal defense work for any period of time has been asked one or more of these questions: “How can you represent ‘those people’?” Or, “How can you represent someone who is guilty?” Or, sometimes, “How do you sleep at night?”

On a fundamental level, the answer for me is not that I am upholding “the adversary system” or that “everyone is entitled to a defense,” although both of those answers are true enough. For me, it boils down to recognizing the humanity in my clients, no matter how horrendously they may have acted in a given situation. It’s having some empathy for who they are, understanding the forces that shaped (and often twisted) them, and recognizing that they are not the sum total of the acts they have committed. The person who best exemplifies this notion is a young man I began representing in 1985, John William Rook, as he awaited execution for a murder he most certainly did commit.

He was at a cookout at a trailer park on Stovall Drive in Raleigh, North Carolina, when he ran out of beer. It was a hot, humid day in May, and the mobile home John was staying in didn’t have air-conditioning. It was like an oven inside. He took off his shoes, socks, and shirt, leaving him wearing only a pair of old blue jeans. He pulled his long hair back into a ponytail to get it off his shoulders.

He didn’t own a car, so he asked Ruby Howell, one of his neighbors, if he could borrow hers. Ruby knew he wasn’t sober, that he was never sober, and that he’d been taking pills earlier in the day and washing them down with beer, but she gave him her keys anyway. The car was a 1972 Mercury that belonged to Ruby’s mother, and she crossed her fingers that he’d bring it back in one piece. Half-dressed and fully stoned, John got in the Mercury and drove himself to the A&P grocery store.

He said he’d be right back. Ruby kept looking at her watch, wondering where he was. First one hour passed, then another. Maybe he’d been pulled over for drinking and driving. Maybe he’d wrecked the car. Her mother would kill her. How far could he go? She knew he probably didn’t have enough money to buy beer and put gas in the car.

Just after twilight, John pulled back into the trailer park. As he returned the car keys to Ruby, his face was sickly pale. She noticed cuts on his face, and his arms and jeans were stained with blood. She asked John what on earth had happened to him, and he said nothing, he just got into a fight with a Black man at the A&P. As John went inside, she looked over the car. It had long grass caught up under it, like it’d been driven through a pasture.

The next night, a security officer with Dorothea Dix Hospital on a routine patrol came across a heap of blood-soaked women’s clothes in the middle of a field. After breathlessly searching the area, he soon came across a naked female body lying about thirty-five feet away. It appeared she’d suffered massive blunt-force trauma almost from head to toe.

The investigation moved quickly. On the night of the cookout at the trailer park, four witnesses had reported seeing an altercation between a man matching John’s description—hair in a ponytail, wearing only jeans—and a woman near the grocery store where John had bought beer. One of the witnesses called the police, but when officers arrived, the car was gone, and no trace of it could be found. Fortunately, another witness had the presence of mind to take down the license plate number. It didn’t take long for the police to connect this incident with the murdered woman. The police traced the car, a 1972 Mercury, to the trailer park where John lived, and he was soon under arrest.

The victim’s name was Ann Marie Roche. She was a twenty-five-year-old nurse at a local hospital. When he was out to buy beer, John saw her walking home from work and pulled in front of her to block her path. Perhaps thinking that she knew him, she went to the driver’s-side window of his car to speak with him. Things went south quickly. John pinched her arm (maybe trying to be flirtatious), and for this he got a slap across the face. He instantly became enraged and sprang out of the car. He attacked Ann Marie and began to beat her savagely. A witness described him “swinging her around by her hair,” and another said he was hitting her with a stick-like object and that her face was cut and bleeding. In a flash, she had been forced into the car, where the attack continued. John struck her with such violence that “the steering wheel appeared to jar at times,” according to another witness.

John drove Ann Marie to a grassy area near Dorothea Dix Hospital, where he beat her with a tire iron to the point of unresponsiveness and then raped her. He left her there in the tall grass, bleeding, and got back in the car. As he pulled out of the field to leave, he ran over her with the car. According to the court record, because of his small size, “He could barely see over the steering wheel, but knew he had run over her with the car because he heard a thump and the car got stuck. He spun the tires to free the car and then drove home.”

The autopsy revealed grievous and frightening injuries—a broken leg, a fractured and separated pelvis, a broken rib, evidence of forcible sexual intercourse, and uniform, almost parallel, shallow cuts across the front part of the victim’s body that had been inflicted with a knife. Ann Marie had survived for several hours after the attack; her body was still warm when she was found by the hospital security guard the next day.

After a short trial, the jury found John guilty, and also found that the rape and murder were “especially heinous, atrocious or cruel”—an aggravating factor allowing the imposition of the death penalty in North Carolina. On January 9, 1981, he was sentenced to die by lethal injection.

John’s attorneys filed an appeal to the North Carolina Supreme Court and argued that John’s culpability for crime was diminished due to his drug and alcohol use, as well as the abuse he suffered at the hands of his parents as a child. The Court denied the appeal, ruling as follows:


The record reveals that this defendant committed the most brutal, vile and vicious crime against Ann Marie Roche.… Defendant’s sadistic and bloodthirsty crimes committed against this victim compel the conclusion that the sentence of death is not disproportionate or excessive, considering both the crime and the defendant. We, therefore, decline to exercise our discretion to set aside the death sentence imposed.



I first met John in 1985, when he was on Death Row awaiting execution. He was in North Carolina’s Central Prison, in Raleigh. I, along with Jack Boger from the Capital Punishment Project of the NAACP Legal Defense Fund, and Michelle Robertson, a young lawyer I had met while teaching at UNC Law School, undertook representation of John and fought to spare him from the death penalty, which we all believed to be immoral.

At first, John was sullen and non-communicative. He didn’t trust me, or anyone, and did little to endear himself to us. It was difficult to get through to him and make him understand that we were trying, in earnest, to save his life. We explained to him what we were doing, and why, and we treated him as a human being. Over time, he slowly began to open up, and we came to learn what circumstances in his life and childhood had preceded his terrible crime.

John was twenty-one at the time of the murder. During his short life to that point, he had lived through, in the words of a justice of the North Carolina Supreme Court, “an abnormally deprived, if not depraved, childhood.” Not one of us would be willing to trade our childhood years for the horrors that John endured. It left him, both mentally and emotionally, much more a child than an adult. He was a boy who never grew up.

John’s early years were a living nightmare. He was one of seven children, and was always small for his age. His father, a chronic alcoholic and ne’er-do-well, beat the children regularly for minor things, or nothing at all. One of John’s brothers recalled that their father would “grab the first thing he could get his hands on, light cord, water hose, stick, any damn—anything he could get his hands on, he’d grab it and that’s what he’d beat us with.” John and his siblings were forced to strip naked for the beatings, as the other children watched. The beatings would leave the children covered in blood and bruises. “That’s the only way he believed in whipping anybody,” according to John’s brother.

His father enjoyed giving three-year-old John beer and liquor to drink—because he found it amusing to see John drunk. John suffered from significant cognitive impairment throughout his life—his IQ was measured at 71—and being forced to consume alcohol as a young child likely compounded his difficulties.

The abuse from his parents took all manner of forms. At times, Mr. Rook would line up the children in a tight circle and throw a heavy ashtray into the air to see which child it would fall on. He often beat their mother until she lay bleeding and unconscious, while the children cowered nearby. Every three or four weeks, John’s father left the family for extended and unpredictable periods of time without food or necessities, and that neglect eventually led to his serving a two-year jail term for nonsupport when John was eight years old.

John’s mother, unfortunately, was no better than his father when it came to caring for the children, and their lives did not improve with their father absent. A neighbor recalled, “I wouldn’t beat a dog the way she was beating her youngins.… That was a beating. It was not a whipping.” According to testimony presented at John’s trial, she would regularly drink herself into an oblivion, getting “so drunk she didn’t know if they [the children] were there or not.”

With no one to look after him, John had to take care of himself, as did his siblings. It was not uncommon for them to stay out all hours of the night. John stole food because he was hungry, stole shoes because he had none, and stole wine because his mother demanded it. John was forced to survive by “living almost like an animal in the streets.” He slept sometimes in Dempsey Dumpsters or cardboard boxes at a nearby apartment project, and other nights he just roamed the streets.

One entry in a Department of Social Services (DSS) file from that time describes the slovenly conditions in the Rook home, including the fact that “the children use the floor as a toilet.” The principal at the elementary school once reported to DSS that “the children came to school filthy; and that they were taken to the shower for baths and were given clean clothing to wear while they were in school.” None of the Rook children ever completed a full term at any one school facility.

North Carolina, as a result of its failure to help abused children like John, had been sued in 1979 in a class-action lawsuit on behalf of all minors who “now or in the future will suffer from serious emotional, mental, or neurological handicaps accompanied by violent or assaultive behavior and for whom the state provides no treatment.” As a result, the state had established the “Willie M. Program,” which provided funding for group homes and psychological treatment for such children. Although John clearly qualified, he was instead put into a foster home with no services.

Despite the extraordinary abuse and neglect John suffered, his first-grade teacher remembered him fondly. She recalled that he was extremely small for his age, looking more like a four-year-old than his real six years. And although he was “immature mentally and physically,” she described six-year-old John as a “well-behaved child” who “responded to help.” His foster mother, Frances Carter, described John at age eight as “a good child… a loving child. He liked to sit on my lap and liked to be talked to. He was just a good child.”

When Mr. Rook was released from jail after serving his sentence for nonsupport, John was taken from the foster home and sent back to live with his parents, where he was subjected to the same horrifying regime of abuse and neglect as before. After he was returned “home,” John would sneak back to Mrs. Carter’s house for “hugs,” as she described it.

Yet John could not overcome the ongoing circumstances of his birth, and his life soon veered toward destruction. At age twelve, when he was still very much a child, he was preyed upon by an older man, who exploited John for sexual gratification in exchange for providing John with food and a place to stay—an arrangement that John voluntarily accepted. He found it preferable to being at home. At trial, the state’s psychiatric expert agreed that, for John, “living with a homosexual and engaging in homosexual acts… was a means of trying to find a more pleasant environment than he had elsewhere.”

He then turned to drugs and alcohol to escape the brutality and deprivation of his family life. He had been exposed to alcohol consumption by his father when he was a toddler, and when he was nine, his brother taught him how to inhale lighter fluid. Evidence presented at trial showed that “since the age of 12, Mr. Rook [John] has been taking some form of drug every day of his life that he has not been incarcerated.”

Predictably, as time went on, he got into trouble that was more serious. His juvenile record reflects more than a dozen charges and shows a pattern of increasingly violent offenses. John’s school records from age fourteen state, “John on an unconscious level is preoccupied with family conflict, especially at his father. John uses denial about these problems, but it is not effective, as angry feelings erupt with slight provocation.” Another teacher at John’s school noted he was “very aggressive now toward females and would need some supervision.” These were clear warning signs that were simply ignored.

By the time he was twenty-one years old, the age at which he raped and murdered Ann Marie Roche, he was completely out of control. He was drinking three to four six-packs of beer every day, injecting amphetamines, and generally impairing himself to the point of unconsciousness on a daily basis. At no point in his life had John ever received the benefit of any meaningful intervention from anyone. He needed care, help, and counseling throughout his youth, but it never came. Not from his parents; not from the community; not from the state or county government.

None of this excuses what John did to Ann Marie. His crimes were unspeakable, and he rightfully deserved punishment. But what all of this says to me is that John, as much as anyone I have ever met, deserved—and desperately, desperately needed—an advocate, and this was true his whole life. Despite the abject cruelty he experienced in his upbringing and his limited cognitive faculties, this child had been left to fend entirely for himself, and we know how it turned out. If anyone along the way in John’s short life had stepped up and advocated for him, both he and Ann Marie might still be alive today.

John’s execution, to occur by lethal injection, was scheduled for 2:00 a.m. on September 20, 1986. In our effort to stop the execution, we filed a petition for clemency to the governor of North Carolina, along with a motion to stay John’s execution with the U.S. Supreme Court. The petition for clemency to the governor, Republican Jim Martin, argued that the state—indeed, all of us—had failed John. That it would be woefully unjust for the state to execute John when it was aware of all that he had been forced to endure but had done nothing to intervene.

In response to our petition, and following a meeting with the governor, in which we argued for John’s life, I received a handwritten letter from the governor’s legal counsel. It read:


Please know that the Governor, Jim Trotter [the governor’s legal counsel], and myself are all of the opinion that you did an outstanding job as attorney for John Rook.

I would also like to express my deep respect for you not only as an attorney but as one who acts on strongly held beliefs.

Although you and I may disagree on philosophical ideals, it was uplifting to work with an individual, who having determined what was right, proceeded to act without regard to costs or sacrifice.



Despite the kind words, Governor Martin denied our clemency petition on Friday, just hours before the execution. John’s life and only hope lay in the hands of the U.S. Supreme Court.

I was at the prison with John in his final hours as we awaited word from the Court. I was confident the Court would issue a stay in John’s case. It had recently agreed to hear arguments in two other death-penalty cases, one from Florida and another from Georgia, that raised the same constitutional issue we had asserted on behalf of John. The Court certainly wouldn’t allow a state to execute someone before hearing and deciding other cases with the same issue, or so I thought. I was wrong. Close to midnight, we received word from the warden that the Court had denied the stay. The terse finality of the Court’s refusal to grant John a reprieve was abrupt and devastating:


The application for stay of execution of the sentence of death presented to THE CHIEF JUSTICE and by him referred to the Court is DENIED.



Four justices—William Brennan, Thurgood Marshall, Harry Blackmun, and John Paul Stevens—voted to block John’s execution, but it wasn’t enough. I told John he had less than two hours to live. He didn’t seem surprised by the news.

After several years on Death Row, John had a long beard, and his hair hung down almost to his waist. But inside, there was a part of John that was still so much a child. He’d never had a real chance to outgrow his childhood. For his last meal, he asked for twelve hot dogs “all the way” and two Cokes. He wanted to wear his favorite boots and his favorite shirt for the execution, which the prison allowed.

Heavyhearted and despondent, I left John’s side that night just before the execution, before the state strapped him to a gurney and rolled him, flat on his back, into the execution chamber. He had asked me to be in the witness room, but I told him, as I had before, that I couldn’t bear to watch, and I couldn’t be in the same room with people who were there for the purpose of seeing him die. John told me he had an idea about how we could still be together even if I wasn’t there with him physically. He said he would imagine, as he lay on the gurney waiting for the lethal drugs to be injected, that he was sitting on a Harley-Davidson motorcycle needing a jump start. He explained that while he was growing up, he loved to ride motorcycles, but he always had to start them by going down a hill until the engine kicked on. He asked me to imagine—at precisely 2:00 a.m., the scheduled execution time—that I was pushing him on a Harley, that I was pushing him down a hill to jump-start it. He would imagine the same. And that way, he said, we would be there together. At 2:00 a.m., I closed my eyes and pushed John down the hill on the Harley.

There was, in the end, a humanity to John, despite his horrendous crime. And there is a humanity to everyone charged with a crime. None of us wants that humanity to be forgotten or discarded, no matter what we may have done in the moment.

I left Central Prison that night and watched the hearse take John’s body to the North Carolina medical examiner’s office, although I had no idea why they had to do that. They knew what had killed him. As I left, a small group of death-penalty opponents outside the main entrance was singing softly—I can no longer remember the song. Up on a hill overlooking the prison, there was a large group of what appeared to be college students, laughing and drinking, wearing Wolfpack colors, singing, “Na Na Na Na, Na Na Na Na, Hey Hey Hey, Goodbye.” I spent the rest of that night comparing that scene to the kindness John Rook had shown me a few minutes before he died. I didn’t sleep that night, but not because I had represented John Rook.










Part II

RACE AND THE ABUSE OF POWER IN THE CRIMINAL JUSTICE SYSTEM
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DUE PROCESS IN THE CRIMINAL JUSTICE SYSTEM

Most people today take for granted the rights afforded to those charged with crimes—such as the right to an appointed lawyer if you can’t afford one, and even the right to remain silent. But those rights didn’t exist in state courts prior to 1940. It took another young and idealistic criminal defense lawyer to lay the groundwork for many of the rights and civil liberties we now take for granted.

The 1960s and ’70s were a time of intense cultural upheaval in the United States. The civil rights movement rightfully garnered most of the attention in the sixties, followed by the antiwar movement in the seventies. Less publicized, but as radical in its own way, was the transformation of the criminal justice system in the United States during those decades, led by the Supreme Court of Chief Justice Earl Warren between the years 1953 and 1969.

Earl Warren, a Republican and former governor of California, was appointed to the Supreme Court in 1953 by Republican president Dwight Eisenhower. The decisions of the Warren Court in criminal cases such as Gideon v. Wainwright, which required states to provide criminal defendants an attorney if they could not afford to hire their own, and Miranda v. Arizona, which gave life to the right to remain silent, would bring the concept of due process to the state courts and fundamentally alter how criminal defendants were supposed to be treated—although the actual process too often fell short of what was due.

These historic decisions of the Warren Court were made possible by another case—one that came before the Supreme Court two decades earlier—involving four young Black men wrongfully convicted of murder in Florida, and a courageous lawyer who fought for their freedom against impossible odds. The case would change the face of the criminal justice system in the United States forever.

In 1930, in the height of the Great Depression, a Black man from Maryland named Thurgood Marshall decided he would try to make a difference in the world. In some respects, he was a product of America’s enduring history of racial injustice—Marshall’s ancestry, on both sides of his family, included persons who had been owned as slaves in the American South. Growing up in the United States in the early twentieth century, he’d experienced firsthand the degradation and hatred of racial prejudice that was omnipresent in the social fabric of that era, and which continues still to this day.

After graduating from an all-Black college, Marshall applied to law school in Baltimore, the city where he lived, but was denied admission on the basis of his race. As he well knew, this was hardly unusual at the time, but it could not, and would not, lessen his trajectory. Steadfast, he applied, and this time was granted admission, to the Howard University School of Law in Washington, D.C. In 1933, he graduated first in his class. Before the end of his first decade of practice, when he was still a new lawyer, he argued what was to become a landmark case before the U.S. Supreme Court.

The case was Chambers v. Florida (1940), and it arose out of the murder of Robert Darcy, an elderly white merchant, in Pompano, Florida. There were no eyewitnesses to the attack, but it was believed by some that a group of transient Black men in the area were to blame. The murder ignited runaway racial hostilities that were then borne upon and heightened by the mob mentality of those wanting justice. A frenzied search was conducted for the killers, and hunting dogs were set upon their trail. Some in the community sought blood in retribution for the killing, and the specter of further violence increased pressure on the police to quickly solve the murder and identify the killers. More than three dozen Black men were rounded up and taken into custody by the police.

After five relentless days of questioning and abuse that culminated in an all-night interrogation session attended by vigilantes from the community, four men finally succumbed and offered confessions to the murder. Their names were Isiah Chambers, Jack Williamson, Charlie Davis, and Walter Woodward. Throughout the period of questioning, they had not been allowed access to an attorney or anyone other than their interrogators. Day after day, time and again, each man had been brought singly into a stifling room, where he was angrily confronted by several officers, the county sheriff, prison guards, and members of the community, all of whom were seething white men. Over the course of the week, the suspects were made to realize the inevitability of their circumstance and the futility of further resistance. They gave empty confessions to end the inquisition.

Chambers, Williamson, Davis, and Woodward were quickly convicted on the basis of their confessions and were sentenced to death. To many, the case seemed open and shut. The suspects had murdered a white man and confessed, so the argument went, and now they deserved to die, as so many of their brothers had, except this time it would be in the electric chair rather than at the end of a rope. The mere fact that the men were Black meant they were undeserving of sympathy and salvation. Sadly, this sentiment was implicitly embraced by the Florida courts, which saw no wrong in the manner in which the confessions were extorted from the defendants. The Florida Supreme Court upheld the convictions on appeal, which all but guaranteed the men’s doom. They were left with no further recourse under state law in Florida.

Thurgood Marshall undertook representation of the four defendants, who were then prisoners of the state awaiting execution. He envisioned an unprecedented avenue of justice for the men, one that did not rely on Florida’s laws governing the rights of criminal suspects, which were not offended by the barbarous treatment afforded the defendants. Instead, Marshall sought refuge for the men under the United States Constitution. Marshall believed there were broad due-process protections implicit in the Fourteenth Amendment that applied to the states, and that the Florida police violated the federal constitutional rights of the defendants in obtaining their confessions through terror and violence. It was this argument that was advanced by Marshall in his first argument to the U.S. Supreme Court.

Among the justices seated in stern contemplation on the venerable bench in front of Marshall that day was Justice Hugo Black. Prior to taking a seat on the Supreme Court, Black was not known for his support for minority rights. Indeed, in rural Alabama, where he had worked as a lawyer, he was once a member of the Robert E. Lee Klan No. 1. It was rumored that Black had even been given a lifetime membership to the Ku Klux Klan when he announced his run for the U.S. Senate. As a senator, he repeatedly opposed the passage of anti-lynching laws during a time when extrajudicial hangings and similar hate crimes were tragically prevalent and often ignored by law enforcement. Marshall surely knew about Black’s questionable history with race as he stood for the first time from the counsel table and prepared to make his argument before the Supreme Court—an argument he made not only on behalf of his clients, but also on behalf of citizens in every state whose rights had been, and would continue to be, unfairly infringed upon, denied, and disregarded under state law. The case had the potential to change civil rights in this country forever.

If Justice Black remained hostile, or at least indifferent, to racial equality, it did not interfere with his receptiveness to Marshall’s argument. Not only did Justice Black find the argument persuasive, he may have even been moved by it. He delivered the Court’s majority opinion, which overturned the convictions of the four Black men and ensured they would receive a new trial.

In the opinion, the Court held—for the first time—that state officials were subject to the due-process clause of the U.S. Constitution. Justice Black wrote that due process of law is “preserved for all by our Constitution,” regardless of “race, creed or persuasion,” and that “all people must stand on an equality before the bar of justice in every American court.” Black’s opinion, in truly inspired rhetoric, helped establish an ideal for the American judicial system—to serve as a harbor, a fortress, and a sanctuary for all persons, including minorities and those marginalized by society:


Under our constitutional system, courts stand against any winds that blow as havens of refuge for those who might otherwise suffer because they are helpless, weak, outnumbered, or because they are nonconforming victims of prejudice and public excitement.



The decision in Chambers v. Florida, which was announced on the anniversary of the birth of Abraham Lincoln, proved to be a watershed moment in American criminal justice. It made possible the historic string of Warren Court opinions articulating and expanding due-process rights that form the foundation of our criminal justice system today. In addition to Gideon and Miranda, between 1961 and 1969, the Warren Court decided multiple cases that extended protections to criminal defendants in state courts.

These included Mapp v. Ohio (precluding the use of illegally seized evidence in state courts), Douglas v. California (guaranteeing indigent state defendants the right to appeal their convictions), Brady v. Maryland (requiring state prosecutors to provide exculpatory evidence to criminal defendants), Ker v. California (holding that the Fourth Amendment protection against unreasonable searches and seizures applied to the states), Malloy v. Hogan (holding that the Fifth Amendment privilege against self-incrimination applied to the states), Escobedo v. Illinois (affirming the right to remain silent in state proceedings), In re Gault (providing that juveniles were entitled to due process in state courts), and Duncan v. Louisiana (extending the right to a jury trial in criminal cases to the states), among others. That all of these federal constitutional rights applicable to the states were not recognized by the U.S. Supreme Court before 1961 is difficult to comprehend. The Warren Court was the golden age of individual protections against the abuse of power by those in positions of authority. That it was largely contemporaneous with the civil rights movement was likely not coincidental.

After Chambers, Thurgood Marshall went on to argue and win an astonishing twenty-eight cases before the U.S. Supreme Court. In 1967, Marshall joined the Warren Court as the first Black Supreme Court Justice in history. He remained on the Court until 1991, when he resigned due to his failing health. He was replaced by Clarence Thomas, a Black conservative who was as much a polar opposite to Marshall as Amy Coney Barrett is to another iconic litigator who ascended to the Court after winning many arguments before it, Ruth Bader Ginsburg.
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SOUTHERN JUSTICE

Charles Ray Finch, a Black man living in rural Wilson, North Carolina, was accused, tried, and convicted of killing a white man in 1976. Contrary to the many protections established by the U.S. Supreme Court for the benefit of criminal defendants, Ray was deprived of his liberty through an array of stunning abuses of power by police, prosecutors, and judges that spanned a period of more than four decades. I first met Ray in 2013, when I helped represent him at a hearing, ultimately unsuccessful, to vacate his conviction. Ray’s long and storied journey through the criminal justice system began on February 13, 1976, on a brisk Friday evening in Wilson, a small city in eastern North Carolina known for its tobacco, barbecue, and local politics.

To tell Ray’s story, you have to start downtown, on the east side of the railroad tracks, where poverty was visible in the storefronts and on the sidewalks, and on the lined faces of people walking the street as the day faded from light to dark. There was, I imagine, a feeling of angst in the air on this particular evening—a kind of low-boil anxiety felt in the gut with the coming of night after a hard week of work, with not enough of anything to go around.

In the stagnant back room of Tom Smith’s Shoeshine Parlor, Black men in blue-collar shirts were playing poker. An industrial light, rigged up with exposed wiring, hung from the low ceiling in a haze of cigarette smoke. Paper bags concealed six-packs of beer on the floor at the men’s feet, and here and there was an empty bottle of wine. It was a low-stakes game: a dollar of the week’s paycheck or a handful of change got you a seat at the table. Ray was one of the men playing cards that night at the shoeshine parlor. Soon he’d get a message from his girlfriend, the mother of his youngest child, telling Ray they were out of diapers. Ray would leave the game to run that errand before returning downtown.

Not far south, just past world-famous Parker’s Barbecue on Highway 70, a man with a shotgun under his coat was standing watch on the porch of a tumbledown house hidden in a grove of trees. Inside, sheets of plywood lay over holes in the floor and boards covered the windows, but a fancy electric motor and switch controlled a sturdy metal door to the entrance, almost like something you’d see in a jail. The county sheriff, off work but still in his uniform, lounged at a table with three other white men, playing lowball and dice. Here, the ante was significantly higher than at the game downtown. They’d sometimes go as high as a thousand dollars a hand.

Five minutes farther down the road was a haphazard quartet of low-roofed, low-rent buildings known as the Forest Inn Motor Court. Behind windows illuminated by a neon sign, the girls of one of the local cathouses—and there were several—were dressing and getting ready for another evening of work. They were told to expect a busy night: in addition to the usual clientele, a few special customers, high-profile types, were being shuttled in from the state capital. Two patrol cars idled in the parking lot, but the girls and their madam knew they wouldn’t get any trouble from the police.

Finally, another two miles south was Holloman’s Grocery, one of the area’s innumerable country stores, and the site where this tragedy began to unfold. Holloman’s sat on a lonely stretch of road south of Wilson, surrounded by farmland and the occasional family cemetery. Barns and grain silos were more prevalent here than houses. At 9:05 p.m. on this raw February night, Holloman’s store was the scene of a violent armed robbery that left one man dead, one man imprisoned, and a trail of intrigue and deceit that took more than forty years to unravel.

Holloman’s Grocery was owned and operated by Richard Linwood Holloman. People called him Shadow. His store was packed into a small whitewashed block building right up on the road, with windows shielded by bars of rusted iron and naked lightbulbs hanging from the eave. A hand-corrected sign outside advertised regular gas at 53 cents a gallon. Inside was a jumbled and dusty hodgepodge of grocery and convenience items, from hot dogs to belts for your car. A Bally Champ pinball machine sat unplugged and unused in the corner, except as one more place to stack things. Between the rows of shelves and drink boxes, there was hardly room enough to turn around.

Three weeks prior, Shadow had been in court on a charge of dealing in stolen goods. A couple of weeks later, someone broke out a high window in the back room of his store and tried to climb in, but didn’t succeed. Shadow took to carrying a gun.

Lester Floyd Jones, whose nickname was Turnip Toe, worked for Shadow and pumped all the gas, but he wasn’t allowed to handle any of the money. On this Friday evening, Jones and Shadow were talking about their plans for the weekend when Noble Harris came in and shook off the cold. Noble lived nearby and was a regular at Holloman’s Grocery. He was known locally for two things: driving without a license, and an overly fond enjoyment of alcoholic beverages. He walked up to the counter and said to Shadow, “I need a beer and a quart of grapes.” Shadow pretended not to understand about the grapes, but then handed over a bottle of cheap wine and a bottle of even cheaper beer. He then told Noble that he was closing the store early that night, to let him know he couldn’t come back later to get more if he ran out, which was pretty typical for Noble.

At approximately 8:30 p.m., a car pulled out of the
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