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			Foreword

			The tired cliché goes: “Life is hard and then you die.” And for many Americans this is unfortunately true. But it doesn’t have to be. You can make your life easier if you do the basics: get educated, work hard, live honestly. But, unless you’re a trust-fund baby, you’ll still have a tough go until you figure out how to successfully handle the inevitable confrontations that life drops on you.

			It took me decades to wise up, but just the fact that you are reading these words right now means you have an important resource within your grasp. Lis Wiehl’s book is a primer on how to incorporate legal skills into your life and win battles without drawing blood. Some of her examples are as simple as convincing a landlord that you are a worthy tenant. But others are far more complicated; like succeeding in a competitive workplace or developing a relationship that lasts.

			Americans are living in the most competitive society the world has ever seen. There are 300 million of us vying for a piece of that big dream: financial independence, a stimulating career, rewarding interactions with other people. These things are all attainable, but there is a price to pay. How high a price is up to you. Some of the most successful people in the country are degenerates; awful human beings who exploit others for their own gain. You can win that way in the short term. But achieving great things with dignity takes much more skill. You must understand with whom you are dealing and what it will take to get where you want to go. Only by that kind of understanding can you develop a successful life strategy.

			Lis Wiehl supplies specific game plans by using the techniques that successful lawyers employ. She is insistent about defining goals and then logically strategizing to achieve them. Here is a woman who, without much help, graduated from Harvard Law School, is successfully raising two children, and is succeeding in the most intense of industries: the TV and radio media. So she knows what she’s talking about.

			Therefore strategy number one for you might be to listen up. Read this book slowly and apply each example to your own life. No situation is perfect, even the good ones can be improved. See if you can use the techniques taught in this book to immediately make things better in your life.

			Finally, to get the most out of Lis’s message, you should keep a chart. Write down the legal techniques she discusses, and then list where they can be used in your life. Make this book a game, try different strategies and keep a record on how well they work. It might take you a couple of times to perfect the techniques Lis writes about, but that is true with everything you learn. The Williams sisters didn’t hit sizzling serves the first few times they picked up tennis rackets. The fun of accomplishing goals is trial and error. If everything was done exactly right the first time, there would be no drama. Life would be dull.

			Rest assured this book will help you out. If you are disciplined enough to read it carefully, and shrewd enough to figure out the appropriate application to your own situation, you will acquire a distinct advantage in this world. Books are supposed to be written to enlighten. Too many of them fail on that promise. This one does not.

			—Bill O’Reilly
December 23, 2003

		

	
		
			Preface

			Fresh out of law school and starting my practice in Seattle, I had finally found the perfect apartment and excitedly told the landlord I would take it. I explained that even though I was just out of school, I would have no problem paying the rent because I was a lawyer and had a job with a great . . . The landlord’s face fell and he started mumbling about the unit really not being available and that he might have something in a year or so.

			Knowing how people sometimes (okay, often) feel about lawyers, it wasn’t too hard to figure out that he didn’t want a lawyer living under his roof. I sheepishly told him I understood and walked back to my car, saddened by my misconception that a law degree somehow made me more trustworthy. I sat in my car and pondered my fate. Having looked at dozens of apartments, I knew this one was right for me and really wanted it. It was a good price, had lots of room, offered a great view, and was an easy walk to work.

			So I decided not to take no for an answer. I got out of my car and walked back to the landlord to present my case. I explained that I had grown up in the area, I had great references who could vouch for me, and I really liked his apartment. I told him the story of how many apartments I had looked at and that this was the perfect apartment for me. Then I slipped in the comment that as a lawyer I knew that litigation was the last thing anyone looked for, and that no lawyer wanted to deal with the legal system in her time off.

			The following week I moved in. I won my case not by being confrontational, but by expressing my desire clearly, understanding my landlord’s fears, and explaining how I was the right person for his apartment.

			* * *

			All of us have to stand up for ourselves every day. But too often our personal insecurities, weaknesses, and hang-ups make it difficult to express—and attain—what we really want. We walk away from, rather than dealing with, difficult circumstances; we argue conclusions without presenting the premise first; we react with emotion rather than presenting the hard facts; we feel cornered and defensive when we meet up with resistance, and have difficulty making calm, irrefutable counterarguments.

			In Winning Every Time you will learn how to employ the skills, smarts, and strategies that trial lawyers use in the courtroom to rise above the helplessness you may feel during situations of conflict at work, in life, and at home. This book will teach you how to take advantage of the valuable set of practices and strategies lawyers use to win their cases.

			And let’s be clear. This isn’t a book to make a litigious society more litigious, telling you how to take your neighbor to court because his fence is too high. This is a book about solving problems—everyday problems—using the language, skills, and techniques that lawyers employ during conflict resolution. This is a book to help you win the trials of your life.

			I grew up as the daughter of a lawyer in a conservative small town in eastern Washington State. One day, when I was seven, while accompanying my dad to see one of his far-flung clients, he stopped the car as a warning bar lowered at a railroad crossing. As we watched the train barrel by, he told me that the warning bar was something new. He had won a case against the railroad after an oncoming train killed a high school senior on his way home from the prom. The railroad had been negligent by not protecting the boy—and others—with a bar to alert drivers of an oncoming train. My dad used his legal skills to help the boy’s grieving parents, and, by holding the railroad accountable, he was able to make sure there wouldn’t be other people mourning loved ones because of a missing (and necessary) warning bar.

			Even knowing about my father’s advocacy, for years I viewed the law as a remote, intimidating force. When (much to the surprise of the people in my hometown) I ended up at Harvard Law School, I worried that they were right—that the place might be too rough-and-tumble for me, and the law too esoteric. Harvard initially overwhelmed me—the tall, heavy doors, those portraits of dead white men lining the halls, not to mention the mind-boggling task of mastering the law’s language and techniques. But when it finally sank in that the law is based on cases about real people and their stories, the tools of legal advocacy seemed suddenly clear—and extremely accessible. Since then, my passion has been to make the law approachable, understandable, and usable for ordinary people.

			Advocacy is a part of life, and it doesn’t require a law degree. There seem to be four ways to approach situations that arise in our life:

			1.	Ignore them and hope they go away.

			2.	Assign them to someone else, such as a spouse, colleague, parent, or friend, and hope that this person will be our knight and defend us from our problems.

			3.	Contend with them irrationally—spontaneously combusting and grimacing at each new glitch.

			4.	Face our situations head-on, approaching them logically and thoughtfully, with preparedness and thoroughness.

			It’s option 4 that this book will help you master. As a lawyer, I believe that all of us should have access to justice—not just in a courtroom or legal dispute, but in every situation in our lives where we stand to lose something important to us or when achieving what is fair and right is at stake.

			Winning Every Time will show you how to stay in command whenever life makes you feel as though you are on trial, no matter what your role is in the world, and no matter what the context—at home, at school, in the workplace, or in the boardroom. Whether you’re hoping to obtain a raise from your boss, convince an insurance claim representative to reimburse your medical treatment, talk your spouse into spending less time watching TV and more time with you, or persuade a business partner to embrace a project you believe in, Winning Every Time will be your guide for truly practical and helpful advice about how to make the case effectively—and win it hands-down.
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			Introduction

			Access to the law means access to the law’s techniques—the strategies of making your case. Winning Every Time will demystify the jargon of the law and explain the simple truth behind its complexities so that you can relate to the law and use it. The idea of using the language and strategies of lawyers may seem off-putting, as it did for me as a young person living in eastern Washington State. It may conjure up images of stem-winding attorneys such as F. Lee Bailey, Gerry Spence, and Johnnie Cochran, or surly prosecutors who reduce witnesses to tears on the stand. But as we break down the strategies that lawyers employ, we’ll see what was at first intimidating is ultimately empowering. These techniques will help us organize our logic, compose our passions, measure our arguments, and stay focused on our genuine goals.

			I saw how effective legal strategies could be outside the courtroom in helping ordinary people advocate for themselves in my own home state of Washington, where I helped lead a program called LASER—Lawyers and Students Engaged in Resolution—in which lawyers trained middle and high school students to mediate disputes among their peers. I watched as students employed the skills of the law to resolve differences and conquer everyday problems.

			When two male students were at each other’s throats because one was accusing the other of “dissing” his girlfriend, we put to use such legal practices as challenging evidence based on hearsay (“Did you actually hear Winston dis Kyle’s girlfriend, or did you just hear aboutit?”); impeaching the witness(“But earlier you told me that Winston said Kyle’s girlfriend was a ‘hottie’ at the basketball game, didn’t you? And weren’t they all there together?”); bias (“Oh, I see—Jenna, you’re Kyle’s girlfriend’s sister”); and motive (“Winston was upset because Kyle got into a college that they both wanted to go to and Winston didn’t”).

			Teaching students the legal strategies involved in conflict resolution, I was amazed how many fights we were able to avert. The material LASER presented to them produced concrete, measurable results. And I witnessed how happy and empowered they were by putting these techniques into action.

			Once you get comfortable with the concepts behind hearsay, direct evidence, prejudicial evidence, direct and cross-examination—all legal terms that have valuable everyday meanings—you can conquer your fears and get the results you want and deserve. These skills will help you access your inner advocate and bring your natural skills of persuasion to the surface.

			By introducing you to eight specific steps that seasoned litigators use to offer up passionate arguments, cross-examine witnesses, and win a victory from judge or jury,Winning Every Time will help you become more powerful and successful in your everyday interpersonal and work-related dealings. And you’ll learn how to successfully implement these eight steps in specific areas of your life—at work and in business, as a consumer, in marriage, as a parent, and in other personal relationships.

			* * *

			Step 1. Know What You Want:The Theory of the Case. We’ll start with the vital importance of beginning with a central thesis that you can articulate clearly and that will serve to win you the verdict you seek. Before you begin your advocacy, you need to know exactly what your case is truly about and establish your final objective accordingly.

			Step 2. Choose and Cultivate Your Audience:Voir Dire. Just as lawyers work hard to choose the optimal jury during voir dire (or bring a case before the judge who would be the most sympathetic to their client), so can you figure out how to choose and best appeal to your “adversary,” “jury,” or “judge.” This step involves making sure that you bring your case to a decision maker who really can call the shots and is open to helping you. Even the most ardent and persuasive argument may go unheard, and have little impact, if you’re advocating to someone who can’t render you the decision you seek—or who, for one reason or another, isn’t interested in assisting you. Step 2 also often entails choosing the right time and venue in which to make your case—for instance, trying to convince your bank to increase your credit line is probably more difficult right after you’ve bounced a few checks or when your account is overdrawn. By thinking through whom you’re advocating and the setting in which you’re advocating, you’ll be much more likely to be successful in your pursuit.

			Step 3. Marshal Your Evidence:Discovery. You’ll learn, even before you make your argument, the importance of discovery—that is, of systematically gathering all the evidence you need. Your argument will gain far greater effectiveness if, like a lawyer, you assemble, evaluate, and prepare all the data you need to make your case before launching into your opening argument, including not only facts and information that help your cause but also data that challenge what you’re trying to argue or achieve. Then you’ll be able to ensure that your case can withstand objections and cross-examination.

			Step 4. Advocate with Confidence:Making the Case.Step 4 requires not only a change in psychological outlook—a stance of confidence rather than emotion—but also a commitment to the primary methodology of the best trial lawyers: organizing and becoming intimately familiar with all of your information before acting on it. As you begin your opening argument and offer your evidence, ideally you’ll know just what you’re going to say, how you’re going to say it, and what you’ll say or do if your opponent challenges you on any particular point.

			Step 5. Counter the Claims:Cross-Examination. You’ll learn, too, how to ask a series of thoughtfully prepared and presented yes-or-no questions designed to elicit only the information needed to affirm your key points and arguments. There’s a significant difference between acting righteous and condescending (both of which are to be carefully avoided) and challenging your opponent’s allegations gently but consistently through the art of cross-examination, pointing out hearsay, and making “objections” about the relevance of the evidence presented.

			Step 6. Stay True to Your Case:Avoid the Seven Deadly Spins.Step 6 focuses on many of the manipulative techniques that creep into our relationships and negotiations. In the clutch you’ll need to keep your argument authentic and avoid reacting with inappropriate emotion. You won’t rely on hearsay, toss in additional charges, or make subjective characterizations. By eliminating reliance on these self-destructive techniques, you’ll make room for the vastly more rational, effective strategies outlined throughout this book.

			Step 7. Advocate with Heart:Let Me Tell You a Story.Step 7 focuses on humanizing your case. A good litigator knows that juries are persuaded not just by evidence but also by facts shaped into a story they can connect with emotionally. Using your own passion as a resource, you can shape your case into a story—and make it personal. Conveying your theory of the case using a powerful, relevant story can often help you win the heart—as well as the verdict—of that critical decision-making person.

			Step 8. Sum It Up:The Closing Argument. Just like a lawyer speaking before a jury, once you’ve made your “just-the-facts” presentation and then conveyed your core message through a compelling story, you can clinch your case with a fervent and succinct closing argument. In this final step you restate your theory of the case, refer to the key evidence supporting it, remind the decision maker of the story you’ve related, and ask for the remedy you are seeking. If you know your theory of the case and have thoughtfully presented this theory and all your supporting evidence through the first seven steps, Step 8 will feel like a culminating moment: Having made the best possible case, you can now close the deal.

			Will you have to use every step in every situation? No. But by becoming familiar with the Eight Steps, you’ll find yourself reflexively using them in situations both routine and significant. Think of the steps like a well-packed suitcase—you don’t wear everything you pack, every time, but if it rains you’re sure glad you’ve got the raincoat.

			The goal here isn’t to teach you to become a cold, calculating legal machine who cross-examines your mother over her burned pot roast or makes “objections” to the relevance of your supervisor’s requests. The goal is to help you get what you want (and still have people like you!) by providing you with the law-related tools you need to handle life’s challenges, debates, and controversies rationally—and to remain, in the heat of conflict, as clear, coolheaded, and thoughtfully persuasive as the very best trial lawyers.

		

	
		
			Chapter 1

			Step 1. Know What You Want:
The Theory of the Case

			As you approach the trials of your life, you need to find a simple but memorable theme in order to win.

			I first realized that the skills I learned as a lawyer could empower people beyond the courtroom when Jennifer, a woman with whom I worked, came to see me in tears. Jennifer is a petite, elegant woman in her fifties, an excellent paralegal who enjoys her job immensely. But after more than five years of outstanding performance reviews from the attorneys for whom she worked, Jennifer had received a negative review from her new staff supervisor, Michelle. She was stunned. Equally surprised by the disapproving review, I asked her how she had responded when Michelle presented it.

			“Well,” she admitted, “I was just so upset by Michelle’s rating that I just signed off on it. I don’t think I deserve a bad review, but it was just so intimidating.” Jennifer grew up as the daughter of a hard-driving and unapproachable neurosurgeon, a man who was both demanding and controlling, so she was not used to standing up for herself. “Lis, I just don’t know how to approach this,” she told me. “I’m so angry, but when I even think about talking to Michelle about it, I just freeze up. I’m afraid I’ll say something stupid or burst into tears.”

			“But,” I reminded her, “if you don’t say anything, the problem is just going to fester.”

			“I know, I know,” she cried. “This bad review will sabotage my career. I could even lose my job.”

			I told Jennifer I sympathized with her and that we could figure this out, but that we needed to put emotion aside and approach this as if it were a case going to trial. It was one of those “Aha!” moments for me—of course courtroom techniques can apply to everyday life.

			Jennifer wiped away the tears and we got down to the business of preparing her case.

			
				Finding Your Key Theme

				The first step toward success in the trial process is finding a theory of the case, a memorable phrase that captures the essence of the case and leads to the desired result. Besides providing a backbone for the case, this theory is your opportunity to set the stage and communicate your overall message. You can’t figure out what kind of evidence is relevant or what to argue if you’re running around like Chicken Little with no coherent plan or road map. It’s your job to organize your information in a way that makes it accessible and clear. An effective theory of the case gives a comfortable viewpoint from which you can present your evidence—and your juror can hear it.

				A good theory is easy to remember, appeals to common sense, is consistent with the evidence, and fits with your audience’s concept of fairness and justice. The importance of establishing a compelling theory cannot be emphasized enough: It supports every step of the trial, just as a catchy refrain does in a song.

				Songwriters know the importance of finding a theme, a chorus that conveys the central idea or emotion that the artist wishes to express in a memorable way. A songwriter has done her job if after hearing a song you’re saying, “I can’t get that line out of my head.” Whether it’s “Raindrops keep fallin’ on my head,” or “You’re so vain,” you can probably recognize a lyric that works (or at least one that sticks in your head). In the courtroom, a lawyer’s job is to find a phrase such as betrayal of trust, profits over safety, or taking responsibility for your actions and rely on it as a songwriter would a chorus in order to convince a jury that the theme is fair and just.

				In a line or two you can capture the theme of your entire case. Advertising executives know how to capture the essence or theme of their product in one line. “You deserve a break today,” “Just do it,” and “Where’s the beef?” have all become at one time national mantras. How? The lines are catchy, are easily understood, and communicate a message. Once the ad gurus find that memorable line that works for their product, they drive it home.

				As you approach the trials of your life, this book is going to help you find your simple but memorable theme in order to engage and persuade other people—and win.

				* * *

				After graduating from law school, I wanted to merge my interests in law and journalism, but instead I listened to the advice of my soon-to-be-husband and made the “responsible” decision to take a corporate law job in Seattle in order to pay back the incredible debt I had incurred while at Harvard.

				I approached my new role in the “white-shoe” corporate law firm with a smile. I did my job well, learning a lot and putting a tremendous amount of effort into the tedious tasks of corporate law. But each case always came down to the same thing—money. The bottom line was the bottom line—no other considerations need apply, and I quickly realized corporate law was not going to be my life. It couldn’t be. I was aching to incorporate my love of journalism into my career. That was the simple theme I kept playing over and over again in my mind. My theory of the case became “I want to write for the New York Times.” (Thankfully, I’m from the naive school of I think I can.)

				From my fancy office in Seattle, I called the only person I knew who wrote for the Times—Pulitzer Prize–winning author Anthony Lewis, whose course on the Constitution and the press I had taken at Harvard Law. I knew him; he didn’t know me (because I’d never said anything in class!). I introduced myself and told him I would really like to speak with him about writing some pieces on the law for the Times. After looking up my grade (one of the very few As he’d given out), he said he’d be happy to meet with me the next time I was in Boston.

				“What time do you get into the office?” I asked.

				“I’m an early bird,” he said. “I’m always here around seven AM.”

				Two days later, I flew to Boston and called him at seven AM. He answered the phone, and I reintroduced myself and asked if he could see me.

				“Where are you?” he asked.

				“I’m downstairs at the pay phone.”

				What could he say?

				By the end of our talk that morning, Professor Lewis gave me the name of Jonathan Landman at the Times (now a managing editor) and told me I could use his name. I sent Mr. Landman a letter and three story ideas. The result was success:

				November 4, 1988, Friday, Late City Final Edition

				

				Indian Courts Struggling to Keep Their Identity

				

				by Lis Wiehl, SPECIAL TO THE NEW YORK TIMES

				Chief Judge Elbridge Coochise never went to law school and he has never taken a bar examination. But the 42-year-old Hopi Indian is a respected jurist who presides over the sovereign courts of 16 Pacific Northwest Indian tribes in a legal system little known outside Indian Reservations. . . .

				I won my case and started writing for the Times because I knew what I wanted. In short, I knew my theory of the case. I was able to approach Anthony Lewis and then Jonathan Landman because I was anchored by my theory of the case. It wasn’t because I wasn’t scared. I was petrified. I’ve learned that even the most self-assured, successful people feel fear, but it’s how they address their fears that set them apart from those who let fear defeat them. When I face a situation in which I feel out of my league, I always come back to my current theme, the line that plays over and over again in my head.

				Fifteen years later, I’m at the Fox News Channel as a sparring partner with Bill O’Reilly and cohost of his radio show. How I got there is also a story of finding my personal theory of the case, and relying on it to carry me through.

				As you might imagine, meeting Bill O’Reilly and convincing him to give me—a former federal prosecutor and law school professor—a shot at Fox News seemed like a daunting challenge. Besides the fact that I was living in Seattle and the Fox studios are in New York City, there was the small detail that I had little television training. I had been providing commentary for a few local stations in Seattle and appeared on the Factor several times as a guest, commenting via satellite from a little square in the corner of the TV screen, but I had never met Bill.

				When I was in New York on business, I arranged to meet with O’Reilly’s producer, Peter Zorich, in the hope of getting a steady on-air position. After our meeting, Peter kindly offered, “Why don’t we drop by Bill’s office and you can say hi.” My hands were shaking when I went into his office. It was very intimidating and—at six foot four—so was Bill.

				As I looked around at the stacks of books in piles all over the floor, the photos of famous people, the slew of neckties, and the goodies sent by people from all across the country, I took a deep breath and reminded myself of the theory of my case: I want this job, but I have to be true to my beliefs.

				At the time, the issue on everyone’s mind was whether Gary Condit, the congressman from California, should resign over the Chandra Levy scandal. The intern, with whom he’d had an affair that he’d lied about, was at that point missing and presumed dead. Bill said, “I think he should resign. What do you think?”

				I swallowed hard. Should I agree? Disagree? Then my theory: Be true to my beliefs. “With all due respect,” I said, “who are you to take this decision away from the California voters? He’s their congressman, after all. If they think he should be out, they’ll vote him out.” Within two minutes, we were debating so fast and furiously that a room full of producers and staff had crowded in Bill’s office, all interested in the repartee. As at trial, I stayed focused on making my points with Bill.

				I left Fox realizing I’d probably be knocking on a few more doors before finding a place for the next step in my career, but I was glad I had stayed true to my beliefs, rather than stepping away from them in order to please Bill.

				Back in Seattle, I was experiencing the worst day of my life. My sixteen-year marriage had just been pronounced officially over, and I was standing numbly on the courthouse steps, beside my own lawyer, when my cell phone rang. It was Roger Ailes, the head of Fox News, on the phone, offering me a job in New York.

				Relying on my theory had gotten me the job.

				Looking back, I realize that each time I’ve had personal success outside the courtroom, it has been because I’ve had a working theory that has successfully carried me through to a winning verdict. In your life, in your own personal cases—the trials and tribulations of everyday life—try, before you do anything else, to find the theory of your case. You will be amazed by the results.

				It may sound simple, but you can’t win your case without knowing what you want. If you leap into the fray without clarifying your precise objective, without knowing what your goal is, you’re like a sailboat without a rudder. You’ll be off course from the beginning.

				A beautiful woman entered a bar and sat next to a lawyer. “Listen honey,” she said, “for fifty dollars, I’ll do absolutely anything you want.” The lawyer pulled fifty dollars from his wallet and said, “Okay, paint my house.”

				The first step to becoming successful in any dispute or conflict, or even in life, entails stepping back from the circumstances and asking yourself, What is this about? followed by What is the outcome I want to achieve? It’s the simple, clear story of what really happened. In the courtroom there are usually two competing versions of reality. Each side presents its theory of the case, hoping the jury will adopt that theory as their own. In your life, your theory of the case is the message that gives meaning to your issue and gets positive results.

			

			
				How to Establish Your Theory of the Case

				1. Determine What Your Position Is Really About

				To begin, ask yourself how you would complete this sentence: This is about . . . or What I’m really going for is . . . Sometimes the answer is simple: “Getting money back for a defective answering machine.” But often the answer is a little more difficult. If, for example, you’re challenging a coworker whose nay-saying is sabotaging your joint project, your reflex may be to declare, “This case is about how impossible my coworker has been” or “I want to prove why the guy in the next cubicle deserves to be crushed like a bug.” It will ultimately serve you better to say something like, “This case is about why my worthwhile project needs to be effectively implemented.”

				At home, instead of deciding on a short-term goal, “This is about getting my son to stop hitting his sister,” you could decide your advocacy is about the longer-term “This is about respecting other people’s boundaries.”

				If you focus on formulating your theory of the case (and don’t give in to your impulsive reactions), you vastly increase your ability to change minds—and effect real change. Good trial lawyers know that they cannot represent a client effectively without having formulated their theory of the case, and they begin developing that theory the minute they take on any client. Terrible lawyers never formulate a theory of the case and just stab around in the dark—which leads to unpredictable and painful results.

				2. Avoid Red Herrings

				In the 1800s British fugitives would rub a herring across their trail, thereby diverting the bloodhounds that were in hot pursuit. Much like smelly fish, distracting, faulty, or shortsighted arguments subvert your true objective. Red herrings throw you off the trail of your goal.

				Finish the sentence, This case is not about . . . If you phrase the proposition like this, you may be surprised at your answers. You’ll realize that certain theories of the case—for example, those that revolve around sheer emotion or righteousness, such as “how angry I am” or “why I’m right”—are often counterproductive. Your case is not about “an idiotic, overpriced plumber”; it’s about “a sump pump that still needs to be repaired.” It’s not about “the way my boss undervalues my work”; it’s about “getting the raise I deserve.”

				Throughout the case you’ll be distracted by red herrings, either those thrown in your way by others or those reeled in by your own mind. You’ll need to remind yourself to return to the true theme of your case. Don’t let the red herrings throw you off the trail. Follow the scent that contains the true essence of your goal. It’s essential to your success.

				3. Define Your Goal

				What is the verdict you want? Does the theme of your case support it? So often we plunge into advocacy with a blurry, unlikely, or futile goal in mind—or no real goal at all. Yet if you begin by knowing the outcome you want, you’ll be able to shape your entire case around it. For example, rather than seeking an apology from your doctor for keeping you waiting three hours, your goal may be to obtain your test results by the end of the business day. If your coworker is dousing your project with cold water, your goal is to win the project a favorable hearing, not to thwart your colleague.

				Let me show you a few ways this works in the courtroom.

				Look at It This Way . . .

				As a federal prosecutor preparing a murder case, I would step back from the charges themselves in order to determine my position. I’d ask myself on what basis I wanted the jury to decide its verdict.

				Let’s say that the alleged killer was high on cocaine at the time of the homicide. I’d need to get the jury to realize that being high is not an extenuating circumstance—a red herring that I could be sure the defense would use. So I’d say to my jury, “This is a case about an innocent woman who died while waiting at a traffic light, defending her daughter when a man tried to steal her car with her child still in it. Ladies and gentlemen, this is a federal case of kidnapping and murder.” Then I could declare my goal: “I am seeking a first-degree conviction.”

				No Excuses . . .

				I have faced many defendants whose attorneys stood behind a theory of the case called the “Twinkie Defense.” This theory tries to throw the jury off the trail by blaming the client’s bad actions on something else—he ate too many Twinkies, for instance, and was on a sugar high when he killed/robbed/raped/molested and is therefore not responsible for his actions. In prosecuting against the Twinkie Defense, my position would have to appeal to common sense: “This is a case about individual responsibility—not trying to hide behind excuses. The defendant (not a Twinkie, drugs, or his bad mood) killed/robbed/raped/molested his victim.”

				The Culture Defense is also pervasive. I covered a case for Lifetime Television in which a California woman, originally from India, tried to drown her two young children because her husband was going to leave her for another woman. According to the defense’s theory of the case, her motivation to murder was that her shame was too great because, in India, blame for a failed marriage falls on the woman. The way the prosecutor countered the defense and positioned his theory of the case, however, the jury would have been condoning murder had they done anything but issue a guilty verdict. The defense’s red herrings were met with an impossible hurdle: Murdering your children should not be accepted in any culture.

				How Irresponsible . . .

				You may have heard of recent cases against tobacco companies for heightening nicotine levels in their products in order to increase addiction, or against the Ford Company for being aware of the dangers of the Pinto model’s exploding gas tanks (“smoking-gun” documents proved they knew) but deciding to pay off settlements rather than change the design of their car. In both cases the companies effectively decided to take a roll of the dice, figuring it would be cheaper to pay damages to injured or aggrieved people rather than do the right thing and fix the product. And in both cases prosecutors relied on the concept of corporate responsibility in their theories of the case, appealing to each juror’s concept of fairness and justice.

				Don’t Judge a Book by Its Cover . . .

				When I took on the prosecution of a middle-class, attractive, white nursing student accused of hiring a hit man to take out her boyfriend’s ex-wife, I faced an uphill battle. I knew some things about her that were inadmissible in court: When she was a young girl, she had seen her mother shot and killed by her father, for example; in addition, she had gone on to drown a cousin and a child she was babysitting (on two separate occasions). But under Oregon law the record of those murders was expunged when she turned eighteen, and she was now working at the local YMCA—teaching swimming lessons! My objective was to get her convicted, get her some psychological help, and get her away from swimming pools without referencing her previous killings.

				My theory of the case had to convince a jury that beneath the cutie-pie facade of this sweet nursing student lay a sociopath who had hired a killer and fed him her homemade pasta salad while instructing him to make the killing of her boyfriend’s ex-wife look like a drug deal gone bad. She gave the assassin a silencer and told him to fire two shots into the ex’s head—and if their little boy was there, “to kill him, too.”

				Limited by my inability to use prior crimes, I made my theory of the case easy for the jury to remember: “The book is not the cover—beneath the surface, this defendant is a cold, calculating killer.” I underlined this theme throughout the trial with the evidence of taped conversations and witness testimony regarding her uncontrollable Dr. Jekyll–Mr. Hyde temper. Although the judge and jury wanted to like her, in the end they saw her for what she was—a cold-blooded killer who had to be stopped—and sentenced her to fifteen years in a federal penitentiary.

				Keep It Simple . . .

				I once prosecuted a complicated white-collar fraud case that involved countless pages of paper proving that a man who owned a travel agency had bilked hundreds of people out of a lot of money. He preyed on Catholic priests and their parishioners by promising trips to the Holy Land and on World War II veterans by promising trips to Japan and Germany, neither of which ever materialized. Rather than centering my theory of the case on the extensive, complicated paper trail, I focused it simply on the people who’d had their life savings stolen from them. “This is a case about the defendant’s betrayal of trust. He took advantage of innocent people’s hopes, dreams, and memories by having them invest their life savings in trips that he never delivered.”

				Though I would use selected parts from the mountains of documents as supporting evidence, I wanted the jurors to keep their minds on the stories of the individuals who had been defrauded. I kept my theme clear and easy to remember—a betrayal of trust—by persistently relying on the personal devastation this crook had inflicted on individuals (rather than the confusing mire of dates, amounts, travel documents, and destinations). By continually coming back to my theme of betrayal of trust, rather than getting bogged down by the paper trail, I convinced my jurors and clinched the case.

				Just the Facts, Ma’am . . .

				In the courtroom (as in life), when red herrings make you lose sight of your theory of the case, you generally lose the trail—and the trial. Perhaps this is most evident in the way in which the O. J. Simpson prosecutors lost their theory of the case, getting sidetracked for months by DNA evidence. Their theory of the case was that “Mr. Simpson, in a rage, killed his ex-wife and her friend, and what proves it is—he left his fingerprint.” It was consistent with the evidence.

				Unfortunately, the prosecutors committed sins that most first-year law students would have avoided—in front of a jury that wasn’t very sympathetic to begin with—by trying to make the jury experts in the science of DNA. What they could have done with two quick witnesses—one to give a Reader’s Digest version of what DNA is (two hours max) and the other a summary witness to analyze Simpson’s DNA at the scene (an afternoon at most)—took months.

				It was preposterous that this case could disintegrate to the point of prosecutors requesting the defendant to put on a glove, without knowing whether it would fit or not. The jury lost focus when the prosecution lost sight of its theory of the case. And I was shocked after the acquittal when Marcia Clark told the world that she’d prepared her rebuttal the night before presenting it. As an experienced trial lawyer, she should have determined her position and her closing argument—her theory of the case—months before the trial. Had she started with that, perhaps the outcome would have been different.

				As the prosecutor, it was her job to establish her theory of the case from beginning to end, not wing it by responding only to what the defense had done. If she had remembered that everything flows from the theory of the case, she would not have been sidetracked by DNA and the glove debacle. Without following a defined goal, she was on the defensive, rather than the offensive—and that’s suicide for prosecutors, who bear the burden of proof. The defense changed its theory of the case, its chorus, to “If it doesn’t fit, you must acquit.” The defense “Dream Team” was able to change—and strengthen—its theory of the case because the prosecution had gone off on the trail of smelly red herrings.

			

			
				Real Life. Real Theories. Real Important.

				Real life often presents situations in which the theory of the case is far less cut and dried than it is in the courtroom—which makes fleshing out Step 1 crucial to a successful result. Ellen, a college friend of mine who works for a small telecommunications firm, was told by her boss that the company’s disastrous financial condition required that she share her formerly full-time assistant with a coworker. Ellen resisted the urge to go to her boss and say, It’s clear that you don’t respect my work—even though she felt that was true—or, This move will sabotage the company further because it will slow our billing turnaround to molasses. Instead she took this setback as the opportunity to establish her theory of a winning case: that the company needed to outsource its billing to release employees from unproductive tasks.

				She made that case and won—the billing is now outsourced, and Ellen’s happiness and productivity have increased exponentially.

				A work-related issue might actually have to do with greater job efficiency, or a new job title you have wanted for a long time. If you can set aside your emotional reactions (or use them positively) and forget the extraneous issues that can sometimes seem like the real issue (your boss forgot to invite you to his departmental barbecue), like Ellen, you might find yourself getting exactly what you want.

				Establishing your theory of the case is vital not only in work dealings and business and consumer negotiations (you don’t want Sprint PCS to apologize—you want a new phone) but also in your personal affairs. And given the complex psychological and emotional framework that most of us bring to our friendships, romances, and parenting, it is painfully easy to be distracted from the true nature of our case and the goals we really seek.

				Megan, one of the mothers in my daughter’s play group, was angry that her husband twice forgot to pick up their little girl, Charlotte, from day care. The second time it happened, she was livid; her first inclination was to bite her husband’s head off and, as she put it, “prove his general uselessness as a human being.” But Megan decided that rather than lashing out at her husband, she’d take a long walk around the neighborhood and think about what the real issues were.

				After a few deep breaths, Megan realized that her goal wasn’t to belittle her husband. Though it would be momentarily satisfying, she knew it would do neither of them any long-term good and certainly wouldn’t be beneficial to Charlotte. It also wasn’t to save face with the day care workers, or to fret over the late-pickup charges she had to pay. When she really thought about it, her case wasn’t about Charlotte being left waiting at day care at all, as heinous as that was.

				The real issue was that the level of communication between her and her husband had deteriorated to such a level that their life together had become one big frustration. Megan returned to the house knowing what was really going to make the difference. She had her theory of the case—that she and her husband needed to discuss their respective roles and duties as parents. When they sat down together and she stated her theory, her husband didn’t launch into his litany of excuses. There was no You told me the wrong time or You didn’t remind me, and she was surprised he didn’t once pull out his old favorite, It’s not my fault. Instead, he said, “You’re right.”

				The conversation led Megan and her husband to seek couples counseling, where they learned to better communicate. They’ve developed a more equitable, balanced, and reliable relationship—and therefore created a more harmonious home for Charlotte.

			

			
				Sometimes You’re Just Plain Wrong

				Developing your theory of the case is about focusing on a desired goal. We all want and deserve fairness and justice, so I’m assuming that you want to win your case because it’s fair and right, but sometimes you may realize you’re just flat-out wrong.

				My brother, Christopher, reminded me recently of such a story—a time when our dad, in the interest of fairness and justice, helped Christopher realize his theory was wrong. Today Chris is a successful actor—currently starring on ESPN’s Playmaker and a regular on CBS’s CSI—but when he was nineteen he got into a little trouble. On a winter break from
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