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Dedication

I lovingly dedicate this book to my grandparents, Ann and Jack Nelson, who used common sense to live with integrity.
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Introduction


The straight line, a respectable optical illusion which ruins many a man.

—VICTOR HUGO, LES MISÉRABLES



While many of the people I come across in my life are either lawyers or are planning to become lawyers (blame Washington, D.C., and the local law school where I teach), even those with established careers not in law often tell me that they wish they had gone to law school. Still, a lot of people in the world don’t love lawyers. Many believe that lawyers mostly add conflict to situations, rather than diffuse them, and that we do tend to do so aggressively, arrogantly, and without compassion. Lawyers are expensive, the legal system is painfully slow, and lawyers can make an astounding amount of money—lots more than most Americans. Drive down virtually any highway in America and you’ll see a billboard touting legal services for individuals who may have been in a car accident or experienced botched health care, possibly reinforcing the stereotype of lawyers as money-motivated predators willing to file bogus lawsuits that wind up burdening the rest of society in one way or another.

That said, it’s often those same people who—when facing a decision about family or work or other responsibilities—find themselves suddenly considering hiring a lawyer or wishing they could somehow “think like a lawyer” to solve their problems. I hope this book will teach exactly that.

Do you need to make health care decisions for an aging parent but are unsure where to start? Are you at a crossroads in your career and don’t really know how to move through it? Are you facing divorce and custody decisions and don’t know how to even begin? Everyone needs to make big decisions in life, but not everyone can or will hire a lawyer. This is a book that will help you think for yourself, like a lawyer.

Anyone who is married to a lawyer or has a close friend who practices law knows that lawyers “think” a bit differently—we often argue points that maybe should be left alone or find ourselves picking up typos on restaurant menus “just because.” This book won’t turn you into a lawyer; there are probably enough of us already. Still, thinking like a lawyer is a valuable skill. This book will share some of those skills outside the law school classroom. While it’s true that law students, lawyers, and judges study lots of cases, the reason they do it in law school is that cases help people learn some basic legal skills, which I will begin to teach you here. They include:


	– How to break complex issues into pieces

	– How to gather pertinent facts, expertise, and competing points of view and then exhaust possible options

	– How to anticipate what the other person is going to say

	– How to consider the precedents that might be set by each choice and what each means for the future

	– How to identify whose interests are at stake and whose interests should be served

	– How to get buy-in from people affected by an outcome in squishy gray areas

	– How to accept an outcome that you, personally, might not like but will tolerate as it may be the better path overall



It turns out that making decisions based on information that we already know and believe—and aligning new experiences to our past experiences and beliefs—is a very handy and productive means of making quick calls in a pinch. If we stand in line to buy a movie ticket and find out that the show we wanted to see is sold out, we might pick a runner-up based on existing biases: our lifelong affinity for thrillers or rom-coms, for example, or the belief that anything with Meryl Streep is probably good. By relying on our own biases and past experiences, chances are that we will choose a film that satisfies.

To some degree, that kind of practical, or “heuristic,” decision-making comes into play when we buy a car or even a house. We identify our likes and dislikes based on past experiences in order to sort through the options. Some people will always buy a Ford no matter what. Others might focus on gas mileage or emissions standards of various options. But because these purchases involve relatively high dollar amounts and even (at least for cars) personal safety, completely relying on our own, hard-wired notions of good and bad can be a bit risky. Unlike buying a movie ticket, the consequences of other decisions are lasting. So, in many situations we’re better off looking to more sophisticated methods of decision-making rather than simply falling back on what we already know. We might gather additional facts about car options, read opinions reviewing various cars, and maybe even speak to friends who recently purchased a car and piggyback on what they learned through the car-buying process.

Much of our decision-making methodology is automatic—even unconscious. But there exists a host of scholarly, scientific, and business-oriented resources about how to make good decisions more deliberately. Corporations will, and do, pay large amounts of dollars to consultants to better train their workforces around decision-making. And, of course, there are lawyers. Many people assume that lawyers become involved in decision-making only when there are laws involved, because lawyers—unlike the rest of the population—know something about the law. Like a doctor who has studied medicine and understands how the body works and its reaction to various interventions, lawyers know how to discern what the Constitution, statutes, regulations, and judicial decisions say. They are called upon to translate that language in ways that make sense to clients.

But describing the law is only a small part of how lawyers add value for their individual clients and society at large. Lawyers know how to think and make decisions in ways that non-lawyers generally don’t. Law students learn how to think through thorny problems—not what to think. I have seen it happen with hundreds of students during their first year of law school. And lawyering is a relatively unique skill. Gaming experts who have programmed computers to simulate medical exams have told me that simulating legal analysis is much more complex and nuanced, if doable at all. The value of a lawyerly mind is not something, at least for now, that artificial intelligence has successfully imitated.

Think about what happens when you visit a doctor. Medical professionals match symptoms against their vast knowledge base and make predictions and diagnoses based on how a patient’s symptoms and lab work match up with the characteristics of a particular medical condition. Good doctors and nurses are good communicators who know how to ask the right questions of a patient—and how to listen to their patients’ experiences and needs. They are organized, compassionate, and conscientious. All of these skills can be brought to bear on good lawyering too.

Medical students are usually taught some form of diagnostic process—assessment, testing, treatment, referral, and follow-up. Based on that information, they formulate a decision tree. The trunk of the tree might be a patient’s primary symptom, with arrows leading to other secondary symptoms and “yes” or “no” questions about whether, for example, the patient has a fever or not. Computer scientists have managed to develop algorithms that simulate the process of medical diagnosis.

Lawyers work from facts and precedents too, but legal decision-making especially benefits from independent and creative thinking. Law students may need to memorize information for certain exams, but lawyers can’t just regurgitate Wikipedia entries to address their clients’ problems, nor do they just look up legal rules and tell clients what the rules say. Skilled lawyers crave ambiguity and nuance. They look for the nooks and crannies of a problem that has no clear answers and craft a series of possible responses or approaches. It’s an entirely different way of thinking than jumping to a conclusion or a “side” and finding arguments to support a preconceived point of view. Even when lawyers are tasked with advocating a position vigorously for a client, part of their preparation is to exhaust all opposing arguments. Black-and-white thinking is very risky for lawyers because they can miss something important—and lose a case, a client, or even a bar license as a result.

In my law school classes, I often call on students randomly and fire off questions—an event that can be stressful for some on the receiving end. When a student stumbles, I might rephrase the question with the instruction, “just use your logical mind.” Detached from legal formalities, students inevitably reason through tricky issues using their life experiences, their values, the information provided, and their common sense. So, in this book, I will also draw on the human capacity for common sense.

An Opening Hypothetical

Let’s start our conversation—as I often do in law school classrooms—with a hypothetical. Imagine that you book a weekend trip to Las Vegas through a last-minute internet pop-up ad. Round-trip airfare for one from anywhere in the United States, two nights in a four-star hotel, and a luxury welcome package—all for $399.99! You arrive there but the hotel is overbooked, so you have to wait several hours for a room. The room that the hotel—let’s call it Hotel Ooh La La—assigns you has just been painted so it smells toxic, and it’s situated on the first floor next to the parking lot exit that opens to a block of stinky dumpsters. The hallway is extremely noisy, because it’s Spring Break (pre-coronavirus), and partygoers are dragging cases of beer from the parking lot down the hall. The “welcome package” turns out to be a bottle of fake apple cider champagne and a mandatory “invitation” to sit through a ninety-minute lecture about timeshare opportunities as a precondition to securing the reduced occupancy rate. You decide to grab a real drink at the pool bar first. On your way past the pool, you spy a woman in a bathing suit that looks like it’s made of python-printed fabric. The suit turns out to be a live python. Startled, you slip, fall, and break your ankle. What do you do?

When I give this hypothetical to first-year law students, the virtually universal, reflexive response is: “Sue Hotel Ooh La La.” Perhaps this reflex comes from the knowledge that it’s law school, and lawyers have a reputation for suing everyone. But there’s probably more to this instinct. We are all well-acquainted with making snap judgments in the moment because life often calls on us to do so. And a lot of the time, we’re smart to trust those instincts. But in law, methodical, careful, and thorough analysis is the touchstone of decision-making. Often, it’s a judge or a client who actually makes the decision—but it’s the lawyers who present the various issues and wrinkles lurking underneath a bigger decision in the first place.

It turns out that there’s a trove of scientific literature on how people make decisions. But there’s relatively scant literature out there about what makes legal analysis different from other modes of decision-making. But before we get there, let’s look at some of the existing research on decision-making.

Making good decisions is a critical component to having a happy and fulfilling life. We make decisions every day—some big and complicated, some small and unnoticed. How we make decisions is a topic that spans mathematics, sociology, psychology, economics, political science, philosophy, and even religion. It’s fascinating.

Only a few hundred years ago, until around the seventeenth century, people relied primarily on hope, faith, and guesswork to make decisions. Mostly, they believed they had little control over life events, instead using priests and oracles to predict the future. Mathematical models for making predictions were either non-existent or clumsy. It wasn’t until the advent of our current Hindu-Arabic numeric system that the number zero even existed. The number system began in India in the sixth or seventh century and spread through Europe around the twelfth century. Then, in the sixteenth century, a Swiss scholar named Daniel Bernoulli spearheaded the use of numbers (let’s call it “mathematics”) for managing risk. To this day, we refer to ways of limiting our exposure to potential losses in the future as “hedging our bets,” which is a nod to Bernoulli’s spadework.

Decision-making theory really picked up in the twentieth century. After World War II, the U.S. government initiated a campaign to get consumers to eat more organ meat. They enlisted the help of a psychologist named Kurt Lewin who found that people were more likely to eat differently if they talked through the subject with other people; lecturing others about food didn’t do much. His discovery is known as “field theory,” and it established the common-sense notion that people are influenced by other people when they make decisions, even if they start out with very different goals or perspectives.

In the 1950s, a psychologist named Solomon Asch conducted a series of experiments, in which he put eight people in a room and showed them a series of vertical lines. Seven of the individuals worked for Asch. Only one was a real experimental participant, and that person was led to believe the others were too. Each person was asked to state out loud which comparison line (A, B, or C) was most like the target line.
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The real participant was always asked the question last. In a total of eighteen trials, when the seven “stooges” gave an incorrect answer, the real participant conformed to the majority view twelve times. In other words, even though the correct answer was obviously C, around 75% of participants succumbed to group pressure and gave the wrong answer. Only 25% of participants declined to conform to the group.

In 1972, a man named Irving Janis coined the term “groupthink” to describe this kind of team decision-making, which is done hastily and without questioning basic assumptions. Groupthink occurs when a group’s desire to agree overrides the need to explore important alternatives.

Gut Decisions

Of course, some decisions are best made by following instincts—a gut feeling that something is or is not the right thing to do. That way of thinking may even be considered courageous—and thus admirable. In 2001, former CEO of General Electric Jack Welch published his autobiography, Jack: Straight from the Gut, the title of which challenges the conventional wisdom that good decision-making is methodical, probing, and inclusive. As Alden Hayashi wrote in an article on CEO decision-making for the Harvard Business Review, “[i]ntuition is one of the X factors separating the men from the boys.” Former President Donald Trump likewise famously claimed, “I have a gut and my gut tells me more sometimes than anybody else’s brain can ever tell me.”

Gut decision-making is necessary if a crisis of the moment requires it. Once, on my commute from Washington, D.C., to Baltimore, M.D., on Interstate 95, I was driving behind a car in the middle lane of a three-lane highway going 65 miles per hour. The car in front of me slammed on the brakes. In less time than it would have taken me to look over my left or right shoulder to see if it was safe to merge into the next lane and avoid a collision, a voice inside my head went through a fairly complex decision-making process. In what felt like a blink of an eye, I concluded that I could merge either left or right but that there was no telling whether either choice was safe. I then determined that I am more confident in my merging skills if I move right than if I merge left. I thus calculated that the manageable risk was less if I merged right than if I merged left, even if the unmanageable risk (whether I’d hit a car in either direction) was beyond my control. I merged right. There was no car there, so I got lucky. I then burst into tears from the adrenaline and stress.

Gut decisions are crucial to the human species’ survival. Sometimes, a gut decision—like getting sucked into click-bait that produces a useless trinket on your doorstep for the great price of $39.99—is not a good thing, at least in hindsight. But people admire gut decision-making as courageous and reflective of confidence. Gut decisions are often made with scant information and little precedent. Howard Shultz took a risk in charging Americans a whopping $3 for a cup of coffee, and Starbucks made history. George Soros made more than $39 billion in hedge funds by purportedly relying on what he called his “animal instincts” as well as (somewhat bizarrely) the state of his physical “back pain.”

One way of organizing gut decision-making processes is around a set of strategies called “heuristics.” Heuristics are mental shortcuts that people use to make decisions with little information. Here are some examples:


	– The price heuristic assumes that higher-priced items are of better quality than lower-priced ones.

	– The outrage heuristic tempts people to determine punishment based on how horrible a crime seems.

	– The highly researched heuristic suggests that people are likely to focus on information that they already know—an idea that could affect medical professionals as they make diagnoses.

	– The anchoring and adjustment heuristics appear in negotiations. A couple purchasing a new home will adjust the home’s value based on the original number provided at the start of the negotiations—even if the actual value of the property is far different.

	– The anticipated regret heuristic tracks how we make decisions to avoid regret later. People are willing to pay extra for the option of changing their minds after the fact, although the ability to reverse a decision can actually make it harder to feel good about it.

	– The elimination by aspects heuristic describes how people eliminate options that don’t meet a minimum cut-off for attributes that especially matter to that person. Through a process of elimination, people then cross off options with the next lowest value until a single choice remains.



Research shows that heuristics can produce effective, accurate decision-making but that no single heuristic works for all situations. Decisions that need a high level of accuracy require more complex and deliberate thinking.

Researchers have also categorized innate ways of decision-making into several so-called cognitive biases, which can sometimes lead to memory errors, faulty logic, and bad judgment. Here are a few of them:


	– Belief Bias. Belief bias is our tendency to rely on prior beliefs rather than logic in making decisions. If a conclusion aligns with a belief system, we might ignore the specifics and focus on the outcome. This happens a lot in politics. A strongly held belief that immigration hurts the economy, for example, could lead a person to oppose any reform that could increase immigration—regardless of the merits of the reform or its positive impact on the economy or immigrant families.

	– Hindsight Bias. Hindsight bias is the tendency to overestimate the ability to have predicted an outcome after the fact. Imagine, for example, that you are going on a long car ride, and you wind up leaving thirty minutes later than you planned. You hit bad traffic, and exclaim, “I knew this would happen. We should have left earlier!”

	– Omission Bias. Omission bias (also called “status-quo” bias) is the tendency to skip over information that feels risky or induces anxiety, and thus to favor inaction over action. Inaction is viewed as less blameworthy. Telling a lie (an action) is considered worse than withholding the truth (an omission), for example.

	– Confirmation Bias. Confirmation bias is the tendency for people to pick out what they already expect to find in making observations. Imagine that a person believes that left-handed people are more creative than right-handed people. Whenever that person witnesses a left-handed person displaying creativity, they will credit this as “evidence” of their bias. They might even seek out more proof to back up this belief—and discount the evidence of creativity on the part of right-handed people.

	– Escalation of Commitment. People tend to invest more and more time, money, and effort into a decision that they’ve already committed to. Imagine a family-owned restaurant that decides to open for breakfast as well as lunch and dinner. The owners add morning shifts, a breakfast menu, and sidewalk signs to lure people in. When the breakfast traffic doesn’t catch on, they decide to spend more money on digital advertising of the breakfast menu and 10%-off breakfast coupons. In the end, good money is wasted. People make risky decisions when they feel they’ve already sunk time, money, and effort into a project—or that they are already too far “in the hole” to dig out.



A big reason why humans toggle between considered, logical analysis and gut decision-making is brain chemistry. Most of our decision-making is unconscious, as our brains process approximately 11,000,000 pieces of data each second. The front part of the brain contains what’s known as the “vetromedial prefrontal cortex” or “vmPFC.” The vmPFC helps regulate fear by stopping an individual from being afraid in certain situations. By contrast, the amygdala—an almond-shaped structure in the center of each brain hemisphere—prepares the body to respond to threats. It reacts to fear with “fight” or “flight.”

So, if you are feeling anxious about making a decision, having someone persuade you that an action is the right way to go could trigger your vmPFC, allowing you to make a decision that is less induced by fear, but doesn’t necessarily weigh the practical pros and cons of the choice. When the brain decides to be confident about a decision, there is a neuron that fires and prompts you to act regardless of the downsides.

But there’s more. Value-based decisions (like buying a Subaru instead of a Volvo) are made in what’s called the orbitofrontal cortex, or OFC. However, habit-based decisions (like pulling your favorite cereal off the grocery store shelf) are made in the basal ganglia. The basal ganglia only kick in when the OFC is inactive, which suggests that we cannot make decisions based on habit and value at the same time. If the brain is presented with a lot of information, the basal ganglia—which form the habit-based decision center of the brain—become quiet, and the OFC takes over by assessing the issue based on relative value.

Complex Decisions

A significant body of literature also exists around problem-solving strategies for complex decisions. We have all heard of things like brainstorming, identifying goals, and drafting “pros and cons” lists. In evaluating a decision entailing some complexity, we might identify what things are important to us, assess the feasibility of each of those attributes actually coming to fruition, and then decide which attributes we’re willing to forgo in favor of one or more of the others.

Think about the last time you decided to go on vacation. You might care a lot about warm weather, a non-touristy environment, and a relatively short flight. The availability of water sports or whether the English language is widely spoken at the various destination options might not matter much to you. Moreover, some attributes are certain—like the language spoken—whereas others are not. Weather is notoriously in the latter category. You can book a Caribbean vacation only to arrive for a week of rain. Some people are more thorough than others in considering all relevant information, but all of us are ultimately willing to accept the loss of one attribute to gain another when it comes to choosing a vacation destination.

Legal analysis falls under the complex decision-making category, for sure. But it is also framed by procedural systems that impose requirements aimed at getting decisions by judges and juries that are fair, accurate, and efficient. Consider again the Hotel Ooh La La hypothetical. Suing Hotel Ooh La La over a slip-and-fall at the pool would thrust the dispute into the judicial system. A judge will decide things like what kind of facts each side can discover from the other side—such as what witnesses, documents, medical reports, and even what video evidence must be turned over. The court will also decide whether the case is worth bringing to a jury at all—an inquiry that boils down to asking whether there are enough facts backing up both sides of the story to even bother a jury with deciding which party should win.

If a case does go to trial, the judge will apply strict rules of evidence to make sure that nothing unreliable, biased, or fake goes before the jury. The judge will also instruct the jury on the law—in this case, the law of negligence—so that the jury knows which precise factual issues are important enough so that, if the injured hotel guest proves those facts, it will allow them to get a court order directing that the hotel turn over some money to address their injuries.

When we see big disputes of national concern play out in the media or among politicians, it’s important to bear in mind that the facts each side relies on to support its respective arguments are not put through the filter of the judicial system. As viewers, we need to apply our own rules of “evidence” to determine what kind of information goes into our brains for purposes of making important decisions. The same goes for our daily lives—when we make important decisions, we need to start with good information.

Even if the Hotel Ooh La La dispute were to resolve short of a lawsuit—by, say, the injured customer asking the hotel to willingly provide compensation, or by going to a mediator who can help the parties reach a solution—the same foundational tenets of good decision-making will come into play. Good facts are absolutely essential to good decisions.

Law students struggle mightily to master the basics of thinking like a lawyer. In this book, I hope you will find a few ideas that will help you think differently—and perhaps better—about hard problems in your own life too. Each chapter discusses a category of decisions that many people make at some point or another in their lives—such as divorce and custody, civic participation, health care, and work life—and unveils how a lawyer’s mind might approach them to make a decision that’s methodical and informed, rather than reactive.

As the book unfolds, I will reveal what I call a lawyer’s “framework” for decision-making. The framework has the following components, which we will return to in each chapter, along with checklists that can be used in everyday decision-making. The framework has five steps, which I call the B-I-C-A-T method:


	Break the problem down.

	Identify your values and your aim.

	Collect lots of knowledge.

	Argue both sides of each point.

	Tolerate the fact that people will disagree with your choice—and that you might feel conflicted.



The book will wrap up with a discussion of the kinds of life circumstances in which you might actually need to hire a lawyer and how to find the right one for you and the particular problem you are facing. Not all lawyers are the same. Not all are even competent. But when you need one, you need one. The skills I discuss in this book will help you with that too.
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