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	The Origins of Tenure





When Harvard's first president, Henry Dunster, espoused a theological argument about infant baptism that differed from the more popular view, he had to resign from office. That was typical of the orthodoxy required of college faculty until late in the nineteenth century, by which time the churches lost their influence over many of the colleges they had established, and religious ties at state colleges were disappearing.2 Before the twentieth century, those employed by a college were expected to follow the accepted norms of behavior of a particular religion or the views espoused by founders and benefactors. However, orthodoxy within individual colleges did not mean that competition in the market for ideas did not exist.

Many new colleges were created as alternatives to the views espoused at existing institutions. Students could attend colleges that offered widely divergent religious and nonreligious views.3 The diversity across colleges was the bulwark of academic freedom (Brubacher and Rudy 1958, 299). Individual faculty had less freedom within particular colleges than they do now, but there may have been more diversity in the range of positions espoused across colleges a century or two ago than is the case today, when most colleges look very much alike.

The end of the nineteenth century saw the rise of what is now called academic freedom. By 1900, the presidents of Chicago, Columbia, and Harvard all asserted that no donor would be allowed to interfere with the ideas espoused by university faculty. Then as now, college presidents and trustees did not care much for public pronouncements by faculty about controversial political issues, but they still defended the faculty's right to speak out. Although outlandish faculty opinions are often not good advertising for a college, especially when it is time for legislative funding, even a century ago there appears to have been little monitoring of faculty members’ politics. There is, rather, a practical concern about the reputation a university could earn because of the radical statements made by some faculty members about issues outside the university.

Much is made in academic circles about cases in the past in which faculty were fired because of their political pronouncements. Fortunately, such instances were few, and restrictions on speech were not severe even by current standards. A famous controversy involved the case of Richard T. Ely of the University of Wisconsin. It is often cited as an example of how academic freedom can be infringed. Ely, a prominent economist, publicly advocated labor strikes and boycotts, not an acceptable view in 1894, and he was roundly criticized by the press and state legislators. The board of regents of the university issued a strong document on behalf of academic freedom, stating “We could not for a moment think of recommending the dismissal or even the criticism of a teacher even if some of his opinions should, in some quarters, be regarded as visionary” (quoted in Hofstadter and Smith 1961, 860). Ely, who did not have tenure as we know it today, was not touched.

Nevertheless, the folklore of academic freedom is that the formation of the AAUP was stimulated by attacks on Ely and on other faculty “brave” enough to weather the blows inflicted by stinging newspaper editorials and haughty speeches from legislators incensed by faculty pronouncements on political issues. As one eminent historian of higher education notes, it is interesting that although the AAUP has always made much of the nonsubstantive “persecution” of left-wing faculty members, “purges of conservative professors in certain populist institutions [never] aroused this group to similar indignation” (Metzger 1973, 139). Little has changed in that respect over the decades.

The AAUP's “General Declaration of Principles,” issued in 1915, asserts that institutions of higher learning must not have restrictions on faculty members’ ideas. This document contains most of the traditional pronouncements on behalf of academic freedom (reprinted in Joughlin 1969, 155–76). It states that the role of college trustees is to raise money; they “have no moral right to bind the reason or the conscience of any professors” (Joughlin 1969, 160). It claims that people are drawn to the academic profession not because they seek financial reward, but because they are “men of high gifts and character” (Joughlin 1969, 162). Scholars must be allowed to do what they think is best; “once appointed, the scholar has professional functions to perform in which the appointing authorities have neither competency nor moral right to intervene” (Joughlin 1969, 163). Universities exist for three reasons: (1) to advance human knowledge (research), (2) to provide instruction to students (teaching), and (3) to develop experts for public service. These functions require the acceptance and enforcement “to the fullest extent [of] the principle of academic freedom” (Joughlin 1969, 165).

To protect academic quality, the AAUP founders recommended that universities take several steps. First, faculty members should be judged only by committees composed of fellow academics. Such committees would determine what questions of academic freedom were involved and whether the faculty member in question should be disciplined or dismissed. Second, such academic committees should protect college administrators and boards of trustees from unjust charges of infringements of academic freedom. Third, faculty appointments should be made only with the advice and consent of a faculty committee. When faculty are hired, their contracts should be clearly written. Full and associate professors should have tenure. Assistant professors should serve ten-year probationary terms prior to consideration for tenure and promotion. The grounds for dismissing faculty should be clearly stated, and faculty committees should be involved in such decisions.

The experience of the AAUP, the primary investigator of charges of infringements of academic freedom, indicates that violations of academic freedom are in fact unusual. In 1932, the AAUP reprinted ten years’ worth of reports by its Committee on Academic Freedom and Tenure. The 1928 report was typical. Various faculty members had filed twenty-plus complaints, seeking assistance from the AAUP. “In only one case was an investigation ordered” (Committee on Academic Freedom and Tenure 1932, 341). Instances of invasions of academic freedom, from the AAUP perspective, were rare. As today, most cases alleging violations of academic freedom were brought by faculty who were denied tenure owing to poor performance or to the administration's failure to follow proper procedure, which is still the most common factor in tenure disputes.

Tenure Is Not New

Tenure as we know it today was initialized in the early 1900s, but before that colleges did not dismiss professors willy-nilly. By 1820, Harvard had appointed professors with “indefinite” terms. Other colleges began to follow its system. As faculty ranks were created, faculty members were given the opportunity to work for advancement. However, if a faculty member was not promoted, it did not mean that he might not remain indefinitely at the college at the same rank.

During colonial times, professorial-rank faculty had a type of tenure. They were allowed to continue in office “during good behavior” (Metzger 1973, 126). During the nineteenth century, the tenure of faculty was formally a bit less secure. College charters made it clear that faculty held their positions “at the pleasure of the trustees.” In practice, faculty had a reasonable expectation that their tenure would continue, but most were subject to dismissal at the will of the trustees. The courts rarely intervened in dismissals.


It was not until the twentieth century that the faculty appointment system evolved to one that requires a regular faculty member to leave a university if not promoted or tenured after a certain number of years (Metzger 1973, 122). Before tenure became formal, most faculty appointments were year to year, but it was rare for a college not to reappoint all members of the faculty. A survey of twenty-two major universities in 1910, before tenure was adopted, shows that only faculty members at the rank of instructor were reappraised annually. Those in the professorial ranks were said to hold their positions with “presumptive permanence.” The rules varied for assistant professors: at approximately one-third of the colleges surveyed, such appointments were considered permanent; at most colleges, it was a multiyear appointment subject to renewal. “In all cases the meaning is the same, that the appointment is for life to the age of retirement, provided the appointee is efficient…. Appointments of professors and associate professors are practically permanent” (van Hise 1910, 58–59). Another professor of that period observed, “In practically all of the larger institutions professors enjoy indefinite or permanent tenure upon the first appointment” (Sanderson 1914, 892).

A Desire for Higher Standards

The AAUP was formed in 1915 by faculty in secure positions at leading universities who suffered no employment threat from the lack of formal tenure; they lived under the system of presustatuimptive permanence. As distinguished scholars, all could easily find comparable positions at other colleges. The AAUP founders proposed that it undertake “the gradual formation of general principles respecting the tenure of the professorial office and the legitimate ground for the dismissal of professors” (Metzger 1973, 135–36). A key part of this process was the use of faculty committees to review faculty appointments, rather than leaving such decisions completely at the discretion of the higher administration.


Even before the formation of the AAUP and the acceptance of formal tenure by colleges, faculty participation in the recruitment and selection of colleagues had increased, and

































	 
	Appendix: Synopsis of Cases Since 1990 in Federal and State Appeals Courts Regarding Tenure





This summary lists cases identified on WestLaw using the key words tenure, faculty, and college or university. It excludes junior or community college cases and cases in which existing faculty claimed discrimination in pay or other working conditions. As the list indicates, most cases are for denial of tenure. Very few cases involve the dismissal of a faculty member for poor performance. There is probably no more litigation resulting from dismissal of college faculty than occurs in other sectors of employment. The courts routinely uphold administrative decisions to fire faculty so long as proper procedure is followed and there is not simple discrimination based on sex, race or other protected class status. Our experience is that college boards and administrators are confused about the legal status of tenure and think that faculty have rights that make them untouchable regardless of performance, but such is not the case. As the book has discussed, the problem is not the law of tenure, or the fact that it exists, but that there is little incentive for administrators to exercise the authority they have to discipline poor performance.

The cases are presented beginning with the most recent, and each case includes the following information:

 

Case name, legal citation, court, and year

Key facts

Essential basis of suit (“1983 claims” are general claims of violation of constitutional rights, such as freedom of speech or due process)

Disposition of case by court(s)
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Summary judgment at district court
for university; affirmed on appcal

Villanueva v. Wellesley College,
930 F2d 124 (st Cir., 1991)

Assistant professor of
Spanish denicd tenurc

Title VII claim

District court granted summary judg-
ment to college; appeals court affirmed.

Jackson v. Harvard Unir.,
900 F2d 464 (Lst Cir,,1990)

Harvard Business School
professor denicd tenure

Title VII claim

District court found for Harvard;
appeals court affirmed

Brown . Trustees of Boston
Unin, 891 F.2d 337 (1t Cir,
1990)

English professor denicd
tenure

Title VII claim

District court found for plaintiff and
ordered that she be given tenure;
affirmed in part

State Courts

Fox . Parker, 98 SW3d 713
(Ce. App., Tex., 2003)

Baylor University anthropol-
ogy professor terminated for
alleged sexual misconduct

Dcfamation and breach
of contract

District court found for professor on
breach of contract; $154,000 damages
awarded; both reversed on appeal

Ferrer v. Trustces of Unin. of
Penn., 825 A.2d 591 (Sup.
Cr, Pa., 2002)

Vet school professor
aceused of rescarch
misconduct

Breach of contract for
sanctions imposed after he
was found not responsible
for rescarch misconduct

Jury awarded professor $5 million;
superior court reversed for school;
Pennsylvania Supreme Court rein”
stated jury verdict
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Weinstock ». Columbia
University, 224 F.3d 33
(2d Cir,, 2000)

Assistant professor of chemistry denicd
tenure

Tidc VII claim

Summary judgment
granted for university
affirmed on appeal

Clinger v. New Mexico
Highlands Univ, 215 F3d
1162 (10th Cir., 2000)

Assistant professor of art denied tenure at
New Mexico Highlands University

First Amendment

(1983), duc process,
Tidle VIT

District court granted
university summary judg-
ment; affirmed on appeal

Lighton v. Univ. of Ut
209 E.3d 1213 (10th
Cir., 2000)

Assistant professor of biology claimed con-
structive dismissal; he had been accused of
having an affair with a student and had moved
to the University of Nevada at Las Vegas

First Amendment
(1983), due process

District court granted
summary judgment to
university; appeals court
affrmed

Lawrence v Curators of
the Unin. of Missouri, 204
F.3d 807 (8th Cir., 2000)

Assistant professor of accounting denicd
tenure and promotion

Title VII scx discrimi-
nation claim

District court granted
university summary judg-
ment; affirmed on appeal

Bickerstaff v, Vassar Col-
lege, 196 E.3d 435 (2d
Cir. 1999)

Female, black associate professor of Africana
not promoted to full professor

Title VII, Equal Pay
Act

Collcge granted summary
judgment; appeals coure
affirmed

Dobbs-Weinstein . Van-
derbilt Unir, 185 F.3d
542 (6th Cir,, 1999)

Assistant professor of philosophy denicd
tenure

Tidde VII for gender
and national origin dis-
ination

University granted sum-
mary judgment; appeals
court affirmed

Feldman y. Ho, 171 E.3d
494 (7th Cir., 1999)

Untenured assistant professor of math at
Southern Tllinois University did not have his
contract renewed afier four years

First Amendment and
tortuous interference
with employment
contract

District court held for
professor; appeals court
reversed for university
and department head
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LaForge v. Crowley, 168 F.3d 499
(9th Cir., 1999), unpublished

Contract of untenured assistant
professor terminated at University
of Nevada, Reno

1983 claim

Dismissed by trial court,
med on appeal

Webt v. Board of Trustees of Ball
State Univ, 167 F.3d 1146 (7th

Cir., 1999)

Two criminology professors
claimed retaliation by administra-
tion

First Amendment
claims.

District court denicd pro-
fessors’ request for injunc-
tion; affirmed on appeal

Williams v. Alabama State Unir,
102 F.3d 1179 (11th Cir., 1997)

Assistant professor of English
denied tenure

First Amendment
(1983)

District court refused to
dismiss case; reversed by
appeals court (dismissed )

Bunder . Unin.of Oklahoma Bord
of Regents, 95 F.3d 987 (10th Cir.,
1996)

Two untenured assistant professors
of business did not have contracts
renewed at Cameron University

1983 claims

District court granted sum-
mary judgment to univer-
sity; appeals court affirmed

EEOC y. Catholic University of Amer-
ica, 83 F.3d 455 (DC Cir,, 1996)

Assistant professor of relig
denicd tenure

discrimination claim

District court dismissed
case; appeals court affirmed

Fisher v. Vassar College, 70 F.3d
1420 (2d cir,, 1995)

Professor of biology denicd
tenure

Title VII claims

District court held for
plintiff, appeals court
reversed on most chims

McDanicls v. Flick, 59 F.3d 446
(3rd Cir., 1995)

Busincss professor at Delawarc
Community College fired for sex-
ual harassment

1983 claims

District court held for
professor; appeals court
reversed for college

Jiminez v. Mary Washington College,
57 F.3d 369 (4th Cir., 1995)

Economics professor terminated
for failure to get Ph.D., no
rescarch, and bad teaching

[Tide VT race and
national origin claims

District court held for
professor; appeals court
reversed for college
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Mumford v. Godfried, 52
F3d 756 (8th Cir, 1995)

Assistant professor of architce-
ture at Towa State University
denied tenure

1983 claim and tort
of interference with
contract

District court dismisscd; appeals
court affirmed except for onc part
of specch chim

Bina » Providence College,
39 F.3d 21 (1st Cir., 1994)

Economics professor denicd
tenure

Title VI and breach
of contract claims

District court granted summary

judgment to college; appeals court
affirmed

San Filippo n Bongiovanni,
30 E3d 424 (3rd Cir,,
1994)

Tenured chemistry professor at
Rutgers University fired

1983 claims

District court granted summary judg-
ment to university; appeals court
held that certain portions of the

claim had been improperly dismissed
and should be allowed to proceed

Wexley . Michigan State Uni-
yersity, 25 E.3d 1052 (6th
Cir., 1994), unpublished

Tenurcd business profcssor
resigned when punished for sex-
ual harassment

Title VII religion
discrimination claim

District court granted universicy
summary judgment; appeals court
affirmed

Blum ». Schlagel, 18 F.3d
1005 (2d Cir., 1994)

Law professor denicd tenure at
SUNY Buffalo

Frec speech, property,

and due process clas

s

District court dismissed suit; appeals
court affirmed

Yie ». Peterson, 13 F.3d 1413
(10th Cir., 1993)

Tenured professor of engineering
fired for plagiarism at University
of Utah

1983 claims

District court dismisscd ca:
appeals court affirmed

Feldman y. Babn, 12 F.3d
730 (7th Cir., 1993)

Untenured math professor at
Southern Tllinois University did
not have contract renewed after
he accused a colleague of
plagiarism

1983 claims

District court refused to dismis
appeals court reversed (dismissed)
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Federal Courts of Appeal

Case name, legal citation,
court, & year

Key fucts

Ewential basis
of suit

Dipeciion of case
by court(s)

Trejo v. Shoben, 319 F.3d
78 (7th Cir., 2003)

Untenured assistant profcssor of psy:
chology dismissed for bad behavior,
University of Illinois-Urbana

Free speech violation
(retaliation), due process
violations

Summary judgment for
university upheld

Llano v. Berglind, 282
F3d 1031 (8ch Cir., 2002)

Tenured physics professor at North
Dakota State University terminated for
bad behavior and teaching problems

First Amendment, duc
process

University granted sum-
mary judgment; affirmed
on appeal

Hedrich v. Board of Regents
of UL Wisconsin System, 274
F3d 1174 (7th Cir., 2001)

Untenured assistant professor of phy
cal education denied tenure at Univer-
sity of Wisconsin-Whitewater

First Amendment, cqual
protection, duc process

District court dismissed
suit; affirmed on appeal

Kaz v, Georgetown Unin,
246 E.3d 685 (D.C. Cir,
2001)

Tenured medical school professor fired
owing to financial erisis at medical
school

Claimed procedure was vi-
olated; requested injunc-
tion requiring one-year
notice prior to dismissal

District court refused re-
quest; appeals court
affirmed

Nicholas v. Pennsylvania
State Univ, 227 F.3d 133
(3rd Cir., 2000)

Tenured professor of medicine fired

First Amendment, duc
process, breach of contract

Summary judgment grant-
d university; remanded to
allow revision of complaint
on appeal

| Alyin . Zuzuki, 227 F.3d
107 (3rd Cir., 2000)

Tenured professor in pharmacy school
at University of Pittsburgh transferred
to dental school over his objection

first Amendment (1983),
breach of contract

Summary judgment grant-
d university; remanded to
allow revision of complaint
on appeal
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