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Abolitionist.

“He was so carried away by simulated emotion, that he was for one moment almost believing it himself.”  This quote from Fyodor Dostoevsky’s masterpiece The Brothers Karamazov speaks directly to the problem with most advocacy for people on death row.  Often, people simulate emotion to no practical end except to convince themselves of the altruism of their own emotion.  If there is to be any real movement on any particular death row case, there will need to be more than simulated emotion.  There will need to be practical resources to offer practical advice that can practically help those who sit on death row.  In your hands, I believe that you hold such a resource.  For well over a decade, I have tried to do something more than emote about the death penalty.  One of the people who has helped me the most in such endeavors is Greg Gardner, a religious liberty expert and masterful appellate attorney.

“I’ll be working until the end.”  I’d never heard a death row attorney talk like that before.  Most haul ass as soon as the money runs out.  Not Greg Gardner.  I’d worked with a very troubled man on death row as his spiritual advisor for a short period of time.  Honestly, I didn’t know him that well.  In our first meeting, he screamed at me repeatedly and the screaming never seemed to stop.  To say that he was difficult to work with is an understatement.  Yet, Greg never gave up.  Repeatedly, he filed new motions trying to save the man’s life.  Greg has much to teach us about not giving up.

“I need your help.”  One of the guys that I worked for on death row was abandoned by his attorneys at the very end of his case.  When he reached out for help, he had days remaining before his execution date.  Immediately, Greg Gardner sprung into action.  All over the country, Greg has taken the cases of those who have been abandoned and mistreated by their attorneys.  In the process, he has learned a variety of new ways to fight for others.  Greg has much to teach us about creatively pushing back against these death sentences.

“They’re trying to keep me out of the chamber.”  Recently, death row inmate Scott Eizember asked me to be in the execution chamber with him during his execution.  Instead of proceeding with grace, the Oklahoma Department of Corrections (DOC) decided to try to keep me out based on my past activism.  Immediately, Greg Gardner filed a lawsuit in federal court and forced DOC to back down.  Thanks to Greg’s work, I was in the execution chamber to perform my duties as Scott’s spiritual advisor.  Greg has much to teach us about not backing down.

“Trust me on this one.”  Throughout my work, I’ve been able to trust Greg Gardner.  Now, you will be able to as well.  Death penalty advocacy can be more than simulated emotion.  The pages that you hold are a valuable guide to the death penalty appellate process that can help you offer real help to real people in real time.  Together, we can fight back.

The Rev. Dr. Jeff Hood

January 18, 2023
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The information in this book will assist you in advocating for prisoners. I have seen ineffective campaigns that began with no chance of success because they did not understand the procedural posture of the prisoner’s case. What could be successful? What is simple rabble-rousing? When is rabble-rousing the only available path?

You will not understand the answers to these and related questions unless you understand habeas-corpus procedural law. You must know what legal avenues are available to the prisoner before determining your message. This book contains the basic information needed for that journey. 

Understand that this book is not enough to litigate, even in part, a federal habeas case. Do not file anything on behalf of any prisoners, and do not encourage prisoners to file their own pleadings. You will almost certainly hurt them.

I hope this book is helpful. To make it more helpful, I have set up a database with most of the cases cited. It should save you time searching the Internet for them. The database I use is Zotero. Email me to get an invite.

Respectfully,

Greg Gardner

Habeas Corpus Attorney

gardnerlegal@gmail.com
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CHAPTER 1: The Basic Statutes
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18 U.S.C. § 3599. Counsel for financially unable defendants

(a)(1) Notwithstanding any other provision of law to the contrary, in every criminal action in which a defendant is charged with a crime which may be punishable by death, a defendant who is or becomes financially unable to obtain adequate representation or investigative, expert, or other reasonably necessary services at any time either—

(A) before judgment; or

(B) after the entry of a judgment imposing a sentence of death but before the execution of that judgment; 
shall be entitled to the appointment of one or more attorneys and the furnishing of such other services in accordance with subsections (b) through (f).
(2) In any post conviction proceeding under section 2254 or 2255 of title 28, United States Code, seeking to vacate or set aside a death sentence, any defendant who is or becomes financially unable to obtain adequate representation or investigative, expert, or other reasonably necessary services shall be entitled to the appointment of one or more attorneys and the furnishing of such other services in accordance with subsections (b) through (f).

(b) If the appointment is made before judgment, at least one attorney so appointed must have been admitted to practice in the court in which the prosecution is to be tried for not less than five years, and must have had not less than three years experience in the actual trial of felony prosecutions in that court.

(c) If the appointment is made after judgment, at least one attorney so appointed must have been admitted to practice in the court of appeals for not less than five years, and must have had not less than three years experience in the handling of appeals in that court in felony cases.

(d) With respect to subsections (b) and (c), the court, for good cause, may appoint another attorney whose background, knowledge, or experience would otherwise enable him or her to properly represent the defendant, with due consideration to the seriousness of the possible penalty and to the unique and complex nature of the litigation.

(e) Unless replaced by similarly qualified counsel upon the attorney's own motion or upon motion of the defendant, each attorney so appointed shall represent the defendant throughout every subsequent stage of available judicial proceedings, including pretrial proceedings, trial, sentencing, motions for new trial, appeals, applications for writ of certiorari to the Supreme Court of the United States, and all available post-conviction process, together with applications for stays of execution and other appropriate motions and procedures, and shall also represent the defendant in such competency proceedings and proceedings for executive or other clemency as may be available to the defendant.

(f) Upon a finding that investigative, expert, or other services are reasonably necessary for the representation of the defendant, whether in connection with issues relating to guilt or the sentence, the court may authorize the defendant's attorneys to obtain such services on behalf of the defendant and, if so authorized, shall order the payment of fees and expenses therefor under subsection (g). No ex parte proceeding, communication, or request may be considered pursuant to this section unless a proper showing is made concerning the need for confidentiality. Any such proceeding, communication, or request shall be transcribed and made a part of the record available for appellate review.

(g)(1) Compensation shall be paid to attorneys appointed under this subsection at a rate of not more than $125 per hour for in-court and out-of-court time. The Judicial Conference is authorized to raise the maximum for hourly payment specified in the paragraph up to the aggregate of the overall average percentages of the adjustments in the rates of pay for the General Schedule made pursuant to section 5305 of title 5 on or after such date. After the rates are raised under the preceding sentence, such hourly range may be raised at intervals of not less than one year, up to the aggregate of the overall average percentages of such adjustments made since the last raise under this paragraph.

(2) Fees and expenses paid for investigative, expert, and other reasonably necessary services authorized under subsection (f) shall not exceed $7,500 in any case, unless payment in excess of that limit is certified by the court, or by the United States magistrate judge, if the services were rendered in connection with the case disposed of entirely before such magistrate judge, as necessary to provide fair compensation for services of an unusual character or duration, and the amount of the excess payment is approved by the chief judge of the circuit. The chief judge of the circuit may delegate such approval
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28 U.S.C. § 2244. Finality of determination
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28 U.S.C. § 2254. State custody; remedies in Federal courts
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