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			For inquire, I pray of you, of bygone ages, and consider what the fathers have found.… Will they not teach you, and tell you, and utter words out of their understanding?

			—Job 8:8-10
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		INTRODUCTION

		
			We make movies about Malcolm X, we get a holiday to honor Dr. Martin Luther King, but every day we live with the legacy of Justice Thurgood Marshall.

			—Washington Afro-American editorial
after Thurgood Marshall’s death

		

		THURGOOD MARSHALL’S LIFEWORK made him one of America’s leading radicals. As a suit-and-tie lawyer, however, he was the unlikely leading actor in creating social change in the United States in the twentieth century. His great achievement was to expand rights for individual Americans. But he especially succeeded in creating new protections under law for America’s women, children, prisoners, homeless, minorities, and immigrants. Their greater claim to full citizenship in the Republic over the last century can be directly traced to Marshall. Even the American press has Marshall to thank for an expansion of its liberties during the century.

		But for black Americans especially, Marshall stood as a colossus. He guided a formerly enslaved people along the road to equal rights. Oddly, of the three leading black liberators of twentieth-century America—Thurgood Marshall, Martin Luther King, Jr., and Malcolm X—Marshall was the least well known. Dr. King gained fame as the inspiring advocate of nonviolence and mass protests. Malcolm X was the defiant black nationalist whose preachings about separatism and armed revolution were the other side of King’s appeals for racial peace. But the third man in this black triumvirate stood as the one with the biggest impact on American race relations.

		It was Marshall who ended legal segregation in the United States. He won Supreme Court victories breaking the color line in housing, transportation, and voting, all of which overturned the “separate-but-equal” apartheid of American life in the first half of the century.

		It was Marshall who won the most important legal case of the century, Brown v. Board of Education, ending the legal separation of black and white children in public schools. The success of the Brown case sparked the 1960s civil rights movement, led to the increased number of black high school and college graduates and the incredible rise of the black middle class in both numbers and political power in the second half of the century.

		And it was Marshall, as the nation’s first African-American Supreme Court justice, who promoted affirmative action—preferences, set-asides, and other race-conscious policies—as the remedy for the damage remaining from the nation’s history of slavery and racial bias. Justice Marshall gave a clear signal that while legal discrimination had ended, there was more to be done to advance educational opportunity for blacks and to bridge the wide canyon of economic inequity between blacks and whites.

		Marshall’s lifework, then, literally defined the movement of race relations through the century. He rejected King’s peaceful protest as rhetorical fluff, which accomplished no permanent change in society. And he rejected Malcolm X’s talk of violent revolution and a separate black nation as racist craziness in a multiracial society.

		Instead Marshall was busy in the nation’s courtrooms, winning permanent changes in the rock-hard laws of segregation. He created a new legal landscape, where racial equality was an accepted principle. He worked in behalf of black Americans but built a structure of individual rights that became the cornerstone of protections for all Americans. Marshall’s triumphs led black people to speak of him in biblical terms of salvation: “He brought us the Constitution as a document like Moses brought his people the Ten Commandments,” the NAACP board member Juanita Jackson Mitchell once said.

		The key to Marshall’s work was his conviction that integration—and only integration—would allow equal rights under the law to take hold. Once individual rights were accepted, in Marshall’s mind, blacks and whites could rise or fall based on their own ability.

		Marshall’s deep faith in the power of racial integration came out of a middle-class black perspective in turn-of-the-century Baltimore. He was the child of an activist black community that had established its own schools and fought for equal rights from the time of the Civil War. His own family, of an interracial background, had been at the forefront of demands by Baltimore blacks for equal treatment. Out of that unique family and city was born Thurgood Marshall, the architect of American race relations in the twentieth century.

		Martin Luther King, Jr., and Malcolm X both died young, the victims of assassins. They became martyrs to the nation’s racial wars. Thurgood Marshall lived to be eighty-four and was no one’s martyr. He held high public office, but for those last thirty years of his life Marshall was reclusive, making few public appearances and rarely talking with reporters. The public knew him primarily as a distant figure whose voice was heard only in the legalistic language of Supreme Court dissents.

		I began writing to Marshall in the early 1980s, while working on a book to accompany the Public Broadcasting documentary Eyes on the Prize: America’s Civil Rights Years, 1954–1965. Marshall knew me as a writer for The Washington Post but declined my request to talk to him about his life. His family and friends persisted in asking the cloistered justice to tell his story. Eventually Marshall called and invited me to his Supreme Court chambers.

		That two-hour visit in July 1989 began six months of almost weekly interviews. The result was a 1990 article in The Washington Post Magazine. But that article could hold only so much of the rich material Marshall had shared in the exclusive interviews. I hoped that he might agree to cooperate with a more lengthy biography. But his earlier experience with a book project had left a bad taste, and he confided that he was tired. He wanted neither to do the work required for a biography nor to defend his views to critics. He agreed, however, not to burn his personal papers, as he had always threatened to do. He let me know he had sent them to the Library of Congress, where they could be opened after his death.

		I was in Japan and still hoping Justice Marshall might change his mind about doing a book when I heard that he had retired from the court. The ensuing fury over the confirmation of his successor, Clarence Thomas, made Marshall all the more gun-shy about doing a biography. He felt both out of sync with the times and forgotten.

		As I persisted, Marshall gave me some tips on people to interview and I got started on the book in 1992. His wife, Cissy, refused to cooperate with the project and persuaded her children to do the same. Marshall’s FBI files were shut to me for years and opened only in stages, after painstaking struggles. Even worse, the NAACP Legal Defense and Educational Fund withheld its cooperation despite Marshall’s long, happy association with that group. Justice Marshall had offered to have the LDF’s files opened to me while I was working on the magazine article. But later the head of the LDF, angry over a column I wrote defending the conservative Clarence Thomas’s right to confirmation hearings based on his merits and ideas—and not on charges of making off-color sexual comments ten years earlier—shut the door on my efforts to see those files.

		Despite a petition by more than ten leading historians, as well as requests by the Library of Congress that terms be set for legitimate research, the LDF tried to stop my work. They discarded a powerful chance to promote the LDF and advance Marshall’s legacy by deciding to keep the history of the LDF’s heroic struggles closed to the American people.

		Ultimately other sources of documents and stories opened up and more than covered that time period. Marshall’s friends, schoolmates, fellow lawyers at the LDF, and colleagues on the court provided me with more than 150 interviews.

		Marshall also arranged for me to see the oral history he had contributed to Columbia University in the 1970s, and I reviewed interviews he had done for the Kennedy and Johnson presidential libraries, as well as files in archives and repositories nationwide. In addition, there was a wealth of fascinating newspaper coverage of his exploits against the worst bigots in southern courtrooms. Best of all, I had his words and memories of the work he had done.

		After Marshall died, in 1993, there was still no authoritative, thorough account of his life and the impact of his work. The combination of his reclusiveness and his standing in popular culture as an elderly, establishment figure blinded much of the nation to the importance of his legacy. Young people were especially uninformed about the critical role Marshall had played in making history.

		This book is intended to fill some of that vacuum. In these pages the great storyteller tells his stories. And the history, of both his family and the civil rights movement, is in one place so that future generations can understand the dynamics that created and sustained Thurgood Marshall’s conception of successful race relations. Given that Marshall laid the foundation for today’s racial landscape, his grand design of how race relations best work makes his life story essential for anyone delving into the powder keg of America’s greatest problem. He was truly an American Revolutionary.
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Right Time, Right Man?

		RUMORS FLEW THAT NIGHT. Supreme Court Justice Tom Clark had resigned a few hours earlier. By that Monday evening, Solicitor General Thurgood Marshall and his wife, Cissy, heard that the president was set to name Clark’s replacement the very next morning. At the Marshalls’ small green town house on G Street in Southwest Washington, D.C., the phone was ringing. Friends, family, and even politicians were calling to see if Thurgood had heard anything about his chances for the job. But all the Marshalls could say was that they had heard rumors.

		As Marshall dressed for Clark’s retirement party on that muggy Washington night of June 12, 1967, he looked at his reflection in the mirror. Years ago some of his militant critics had called him “half-white” for his straight hair, pointed nose, and light tan skin. Now, at fifty-eight, his face had grown heavy, with sagging jowls and dark bags under his eyes. His once black hair, even his mustache, was now mostly a steely gray. And he looked worried. He did have on a good dark blue suit, the uniform of a Washington power player. But the conservative suit looked old and out of place in an era of Afros and dashikis. And even the best suit might not be strong enough armor for the high-stakes political fight he was preparing for tonight. At this moment the six-foot-two-inch Marshall, who weighed well over two hundred pounds, felt powerless. He was fearful that he was about to lose his only chance to become a Supreme Court justice.

		Staring in the mirror as if it were a crystal ball, Marshall could see clearly only that he would have one last chance to convince the president he was the right man. That chance would come tonight at Justice Clark’s retirement party.

		In his two years as solicitor general there had been constant rumors floating around the capital about Marshall being positioned by the president to become the first black man on the high court. However, with one exception, no one at the White House had ever spoken to him about the job. That exception was President Lyndon Johnson. Whenever Johnson talked about the Supreme Court in front of him, the tall, intense Texan made a point of turning to Marshall, thrusting a finger in his face, and reminding him there was no promise that he would ever have a job on the high court.

		But Johnson was privately talking about putting Marshall on the Supreme Court. For a southern politician, Johnson had a strong sense of racial justice. As a skinny twenty-year-old, he had taught school to poor Hispanic children in south Texas and seen firsthand the disadvantages they faced. Now Johnson’s fabled political instincts had drawn him to the idea that he would be hailed by history as the president who put the first black on the Supreme Court. The president had set the wheels in motion by making Marshall the nation’s first black solicitor general. And he had confided to his wife, Lady Bird, that he wanted to appoint Marshall to the Supreme Court. But the president had been having second thoughts about Marshall. Was he really a good lawyer? And what about talk that Marshall was lazy? Was it realistic to think he could win enough votes to get by white racists in the Senate and be confirmed?

		As he finished getting ready for the party, Marshall replayed all the rumors he had heard about why the president was reluctant to appoint him to the high court. Thinking about it, Marshall got grumpy, then angry. His chance to be in the history books as the first black man on the Supreme Court was fading, and he felt abandoned. The word around the capital was that the nomination would be announced tomorrow. Marshall had heard nothing from the White House.

		Looking in the mirror, Marshall began to buck himself up. He decided that he had run this course before—and won. He remembered when, as a failing lawyer in Depression-era Baltimore, he had pressured the NAACP for a job. He had peppered Charles Houston, his former law school dean, who was then running the NAACP’s legal office, with letters and phone calls detailing ideas for lawsuits to fight racial segregation. The NAACP had little money and could not afford to hire a junior lawyer. But Marshall’s aggressiveness and his record of early successes in Maryland civil rights cases finally paid off. Houston offered him a small salary if he would move to New York. Marshall jumped at the chance.

		Once in New York, Marshall won case after case, culminating in the landmark Brown v. Board of Education, desegregating America’s public schools. Then a driven Marshall played his political cards with care. When the Democrat John Kennedy won the White House, the successful and persistent Marshall headed everyone’s list of black lawyers deserving a top federal judgeship. However, Attorney General Robert Kennedy feared that southern segregationists would be angered by the nomination of any black man, especially the famous black lawyer who had been on the cover of Time magazine for having undressed them as bigots and defeated them in court.

		But Marshall played tough. He refused the Kennedy administration’s offer to be a judge on any lower court. He told the attorney general it was the appeals court job or nothing. Then Marshall increased the political pressure on Robert Kennedy’s left by drumming up support in the black press and among civil rights leaders who had been crucial to John Kennedy’s narrow election as president. Robert Kennedy weighed the price of angering the civil rights groups and decided to give Marshall the seat he wanted. The determined and willful Thurgood Marshall had won.

		Marshall’s forceful personality usually allowed him to get his way. He could charm a racist cop with stories and jokes, and he was also capable of intimidating black political rivals by being loud and defiant. But Marshall was full of nagging doubts about this Supreme Court job. He had a desperate need to be respected, to be seen as the equal of top white lawyers who had always looked down on black lawyers. The Supreme Court job would distinguish him for all history and make him the equal of any lawyer. Marshall’s personal ambition went deeper than most because it was inextricably tied to his idea of what was best for a racially tense nation. All his life Marshall had been an integrationist. If black people could mix freely with white people, study and work together, he believed, there would be no racial problems in America. He had pushed that theory in courtrooms throughout the nation, won in the Supreme Court, and created the foundation for a modern civil rights movement that to this night still had the nation in turmoil. As a matter of principle, history, and personal ambition, Thurgood Marshall wanted to be the man to integrate the high court. This desire stirred a lifetime of passion and determination in him.

		But campaigning for a seat on the Supreme Court might be self-defeating; President Johnson was the kind of man to kill a deal if his hand was being forced or someone was telling him what to do. When newspapers wrote stories in advance of his policy decisions and appointments, Johnson would change his mind just to prove the papers wrong.

		Marshall had asked Louis (pronounced “Louie”) Martin, the smooth, senior black political player at the Democratic National Committee and deputy chairman of the party, to speak to the president about the nomination. Martin had known Marshall since the 1940s, when Marshall was director of the NAACP Legal Defense Fund and Martin ran several black midwestern newspapers. Martin, a tall honey-brown man who spoke slow, thoughtful words in a raspy voice, was entertained by Marshall’s rapid, blunt comments and his gusto for an argument or a drink. Martin often told friends how after one bout of drinking in Harlem years before, he had driven Marshall around in the early morning hours to give him some air and sober him up before taking him home.

		But when Martin sat and talked with the president about Marshall, Johnson fired back, “That son of a bitch is not worth a damn; he is lazy.” Martin did not tell Marshall about that conversation. He didn’t want to deflate Marshall’s ego, and he didn’t take Johnson’s outbursts all that seriously. Martin figured it was just “Lyndon being Lyndon.” He continued saying a good word here and there to the president on his friend’s behalf and getting Marshall into meetings so the president saw him regularly.1

		But Martin could never give Marshall any guarantee, and Marshall realized that his friend’s best efforts may not have been enough. Marshall saw other indications that Johnson was slowly moving away from giving him consideration as a nominee for the Court. The president had told Ramsey Clark, then the acting attorney general and the son of Justice Tom Clark, that Marshall’s reputation as solicitor general worried him. With the keen eye of a man who had been watching the scoreboard, the president precisely noted that by the end of 1966 Marshall had lost five of fourteen cases he’d argued as solicitor general before the Supreme Court. That was not good enough. Johnson wanted a perfect record—no losses—so that even Marshall’s most racist critics would have to say he was qualified.

		Johnson’s main worry was about the politics of putting Marshall on the Court in 1967. It was a time of a growing backlash against liberal politics. The college campuses were filled with antiwar and civil rights protests. Violent riots had shaken Baltimore, Chicago, and Los Angeles during the Black Power summer of 1966. Talking to Clark about the politics of nominating Marshall to the Court, the president had said Marshall was a man who would “just be in the liberals’ pocket 100 percent of the time.” A Court with Marshall, William Douglas, Hugo Black, Abe Fortas, and Earl Warren was a sure bet to be a liberal playground: “Think they’d send a man to the penitentiary for raping a woman if you had a photograph of it?” the president asked Clark. Johnson also worried that putting another liberal on the Court at that time would infuriate conservatives and might mean that his chance to be reelected in 1968 “was long gone.”

		Clark listened to Johnson’s rant. But he did not agree. A fellow Texan and close confidant to the president, Clark was different from most of the men surrounding Johnson. He was a University of Chicago graduate who was considered by Johnson’s political cronies to be an extreme liberal, even if he was from Texas. In his deep southern drawl the young Clark reminded Johnson that Marshall shared the president’s core belief that the key to ending the 1960s racial strife was promoting integration. Marshall’s record showed a willingness to crack down on younger, more militant blacks who could be seen on TV rioting and battling with cops. Given his record as a famed civil rights lawyer, Marshall would be a powerful man to oppose the black radicals.

		The president listened to Clark but never said yes or no to putting Marshall on the Court. Clark found himself attempting to stop Johnson from ruling Marshall out. He tried to soothe the president by allaying his biggest fear—that Marshall could not be confirmed. But with southern segregationists in many key positions in the Senate, Johnson expected a fight over the first black justice. He said he could not afford to have a major nomination go down to defeat with the election so near.

		Some of the president’s doubts eventually got back to Marshall. In conversations with Louis Martin and other friends, he worried that the president was looking at other black lawyers—less well known and less controversial—who would be more likely to win easy Senate confirmation. Jet, the weekly black newsmagazine, reported that the president’s list of potential black nominees to the Supreme Court included Marshall but also federal judges Wade McCree of Detroit and William Hastie of Philadelphia. They had first-rate credentials in the white legal establishment—and none of Marshall’s baggage of a career in the civil rights movement. In fact, the president had asked Nicholas Katzenbach, Ramsey Clark’s predecessor as attorney general, a Rhodes scholar and Yale Law School professor with impeccable establishment credentials, to identify other black candidates for the Court.

		Johnson, standing toe-to-toe with the equally tall, balding Katzenbach, told him, “Marshall’s not the best—he’s not the most outstanding black lawyer in the country.” Katzenbach grimaced as the imposing Johnson listed prominent, supposedly better-qualified black lawyers, such as William Coleman and Bill Hastie. Finally, Katzenbach, who had come to be friends with Marshall, faced up to Johnson’s charge. He replied, “Mr. President, if you appoint anybody, any black to that court but Thurgood Marshall, you are insulting every black in the country. Thurgood is the black lawyer as far as blacks are concerned—I mean there can’t be any doubt about that.”

		Katzenbach did agree with the president that Marshall was lazy some of the time. But he reassured Johnson that he would never regret putting Marshall on the Supreme Court. “He may not be a Felix Frankfurter, he may not be a Hugo Black, but he will never disgrace you.”2 Katzenbach wanted Marshall on the Court as a symbol of racial harmony.

		Inside the White House, Marshall had asked another good friend to urge the president to put him on the high court. Clifford Alexander, one of Johnson’s White House lawyers, was the chief adviser on hiring blacks for the administration. Alexander had known Marshall for years. When Alexander won the presidency of the student council at Harvard University in 1954, he asked Marshall to address the students. At that moment Marshall was world famous for his victory desegregating U.S. public schools. When he agreed to come to Harvard, it was a coup for the student council president, and Alexander never forgot it.3

		In the Oval Office, dominated by the president’s massive mahogany desk, the unassuming Alexander had walked the same path as Ramsey Clark and Nicholas Katzenbach. Sitting by the side of the desk, Alexander in a soft voice had pressed him to make history by nominating Marshall to replace the retiring Clark. Johnson, again, did not say yes or no. Later, Alexander could only tell Marshall that he had put in a good word for him and not to worry about all the rumors.

		On June 12, 1967, his last day on the high court, Justice Tom Clark told reporters the president would appoint a replacement “who will fill my shoes to overflowing, possibly break them open.”4 His comment sparked a new wave of rumors. Justice Clark’s comments raised Marshall’s hopes. But as his petite Hawaiian wife later told reporters, she had heard hints before, and “you can’t live on hints.”5

		At the retirement party Johnson was his usual dominating self, alternately bullying and ingratiating himself with both justices and the politicians in the crowd. When Marshall made his way through the faces surrounding Johnson, the president quickly greeted him with a wide smile. The two men loved to drink bourbon and tell stories full of lies. They were the same age and had strong feelings for each other. So it was no surprise when the president threw a long arm around Marshall and briefly pulled him aside. Johnson bluntly told him not to get his hopes up because he was not going to replace Justice Clark.

		Marshall played it off with a laugh. Standing to his full height, he reminded Johnson that he didn’t need a job and there had never been any promise he would get to the high court. Behind his bluster, however, Marshall felt a fierce determination to argue with Johnson right there. It was Marshall’s style to apply pressure and fight. But this time he bit his tongue. It didn’t make sense to think he could bully Lyndon Johnson in the middle of a party and win. He drove home, cutting across the Mall, with the U.S. Capitol’s magnificent white dome glowing to one side and the towering Washington Monument on the other. The nation’s grand symbols made him feel small, an outsider. He had missed his chance.

		The next morning, Tuesday, June 13, Marshall was in his office at the Justice Department on Pennsylvania Avenue when his secretary got a call from the attorney general. It was just before 10:00A.M., and Clark told her he was coming down to see Marshall and to keep everyone else out. When Clark got into Marshall’s office, he asked him what he was doing later that morning. Marshall replied that he was going to the White House to speak with a group of students. Clark told him to go over fifteen minutes early and stop in the Oval Office. Marshall pressed Clark to tell him what was going on. Clark said he didn’t know. But given the spate of rumors over the last twenty-four hours and the disaster at the party, Marshall figured this trip was for Johnson to stroke him and tell him why he didn’t get the job.6

		Meanwhile, the president phoned Louis Martin at the Democratic National Committee that morning and asked him to come to the Oval Office. Before Martin’s arrival Johnson placed another call. He told Clifford Alexander to come over as well. Alexander was the first to arrive. He found Johnson sitting in a rocking chair in front of a circular marble coffee table in the middle of the Oval Office. The president was holding handwritten notes on large white index cards. Listed were the names of key members of the Senate Judiciary Committee; the Senate leaders, including Mike Mansfield and Everett Dirksen, the majority and minority leaders; Chief Justice Earl Warren; and a tally of Marshall’s record in cases argued before the Supreme Court. Highlighted on one card was the fact that Marshall had been first in his class at Howard Law School. Alexander could barely contain his glee when he realized what was going on.

		With Alexander standing by, the president, using the white phone built into the coffee table, called Vice President Hubert Humphrey, informing him of the decision. Then Johnson, alternately leaning forward and pushing back as he spoke, called the man who was sure to be the leader in any confirmation fight in the Senate, James Eastland of Mississippi, a hard-line segregationist. “That conversation was mostly in monotone,” Alexander recalled. “President Johnson said to him, ‘I know you must agree that this is the best-qualified person.’ ”

		Johnson then called several more senators. Alexander remembered the conversations all ended the same way: “I am sure with this distinguished record that you will support his nomination.” No one, neither Republican nor Democrat, argued. There was hardly any reason for discussion. Johnson had made up his mind, and he spoke with presidential authority. He was not asking for anyone’s support. “God knows by the time he finished his monologue, the people at the other end of the phone had to think about what they had agreed to,” said Alexander.

		Louis Martin soon came in and stood with Alexander as the president called Earl Warren, who was in San Francisco. Warren gave his approval to the nomination and later sent a note thanking Johnson for early notice of the nomination.

		With the calls finished, Johnson asked Alexander and Martin to wait outside while he spoke with Marshall alone. Marshall had been next door since 10:45, talking with Marvin Watson, Johnson’s appointments secretary. Watson played dumb when Marshall asked him why the president wanted to see him. When he was finally called into the Oval Office at 11:05, Marshall saw Johnson, all by himself, bent over the news service ticker-tape machine.

		While Marshall waited for the president to turn around he quickly glanced about the Oval Office. In the far corner was a bronze caricature of a frenetic President Johnson running while holding a phone in one hand. On the marble coffee table Marshall could see a bunch of index cards and papers, some of which had spilled onto the green rug under the president’s rocking chair. Nervously, Marshall coughed to get the president’s attention. Johnson spun around, as though surprised, and said, “Oh, hi, Thurgood. Sit down, sit down.” Marshall moved toward the couch and sat next to Johnson’s rocking chair. Johnson made small talk with the fidgety Marshall until he abruptly turned to him and said, “You know something, Thurgood? … I’m going to put you on the Supreme Court.” Marshall was stunned. All he could say was “Oh, yipe!”7

		Johnson laughed and had Martin and Alexander come back into the office. They sat on the couch across from Marshall, with the president occasionally leaning forward in the rocking chair. Johnson joked with Marshall that he appointed him to the Supreme Court because “you are very much like me—brought up in poverty … not a Harvard boy like Cliff.” Alexander later recalled thinking to himself that Marshall was not brought up in poverty, but that was the image he gave off. For nearly an hour a giddy Marshall joked around, never moving far from the president’s rocking chair even as Johnson made phone calls to ecstatic civil rights leaders. Marshall shook his head and laughed at Johnson’s trickery as he recalled for Martin and Alexander that just the night before, the president had told him he would not get the job. Johnson just smiled.

		At noon Johnson led his new nominee out the French doors behind his desk and into the bright June sunshine. The minute the reporters in the Rose Garden saw Marshall, they knew what was coming. His nomination, while historic, somehow was expected because it had been rumored for so long.

		“I have just talked to the Chief Justice and informed him that I shall send to the Senate this afternoon the nomination of Mr. Thurgood Marshall, Solicitor General, to the position of Associate Justice of the Supreme Court,” Johnson said. “He has argued nineteen cases in the Supreme Court since becoming Solicitor General. Prior to that time he had argued some thirty-two cases. Statisticians tell me that probably only one or two other living men have argued as many cases before the Court—and perhaps less than half a dozen in all the history of the Nation.…

		“I believe he has already earned his place in history, but I think it will be greatly enhanced by his service on the Court,” continued Johnson. “I believe he earned that appointment; he deserves the appointment. He is best qualified by training and by very valuable service to the country. I believe it is the right thing to do, the right time to do it, the right man and the right place.”

		Surprisingly, there was no express mention of the fact that Marshall was black, just Johnson’s singular focus on his legal record and an expression of doing the “right thing,” a quick jab at critics, particularly southern senators, who might oppose the idea of putting a black man on the nation’s highest court. The president, with Marshall by his side, then began a twenty-minute news conference, most of which, incredibly, had nothing to do with the nomination. Reporters asked about Vietnam, the Middle East, and riots in the big cities. Finally, a reporter asked Johnson if he had been advised to name a more conservative nominee than Marshall.

		President Johnson shook his head and said, “No, I received very little pressure of any kind in this connection.” The American Bar Association found Marshall “highly acceptable,” Johnson added. Another reporter jumped in: “I was just going to ask Justice Marshall, if we might, how he feels about this appointment?”

		Johnson, turning to Marshall, responded: “I hope the justice doesn’t go into an extended news conference before his confirmation.” Marshall, who was almost as tall as the president, then stepped forward, bent over the microphone, smiled, and looking out through thick, black-framed eyeglasses said: “You speak for me, Mr. President, we will wait until after the Senate acts.”8 The president and Marshall, arm in arm and smiling, then marched with long, loping strides back into the Oval Office, where Marshall asked the president for permission to tell his wife the good news before she heard it on the radio. Johnson, with a startled look, said he was surprised Marshall had not already told her. “How could I, sir?” Marshall asked. “I’ve been with you all the time.” Marshall rang up his wife from a phone on the circular coffee table, and an eager Johnson grabbed for the receiver. “Cissy, this is Lyndon Johnson.… I just put your husband on the Supreme Court.” The stunned wife replied, “I sure am happy I’m sitting down.”9

		To Marshall’s surprise, the next morning’s newspapers did not greet the nomination with high praise. It was “rich in symbolism,” said The New York Times. But the paper did not give Marshall high marks as a legal thinker, saying he was not particularly distinguished either as a federal judge or as solicitor general.

		Newsweek magazine said President Johnson did not have to mention at his press conference that Marshall would be the first black on the Court. In a week of race riots across the nation, for the president to choose a black man to sit on the high court looked to a lot of people like a deft political move by a master politician. And there was the chance that the nomination could win back liberal white voters, who were increasingly turning away from Johnson over the Vietnam War. With a potential primary challenge from Sen. Robert Kennedy next year, Johnson had tied up the black vote, the magazine concluded. Newsweek did laud Marshall as a black leader who “in three decades … has done as much to transform the life of his people as any Negro alive today, including Nobel Laureate Martin Luther King, Jr.”10

		One faint line of praise for Marshall’s nomination came from conservatives who thought it might stop wild-eyed black people from rioting. An editorial in the Las Vegas Sun didn’t have much good to say about Marshall but celebrated the fact that his nomination “pretty much negate[s] the complaints of the Negro multitudes.… It is hoped the significance is not lost on the Martin Luther Kings and the Stokely Carmichaels and their rampaging followers.”11

		While cheering for the nomination was polite at best in most papers, the voices of criticism were full-blooded. The Chicago Sun-Times wrote that lawyers would be keeping an eye on Marshall “because he has been subject to criticism for laziness by those who dealt with him as Solicitor General and Circuit Court Judge.”12 Joseph Kraft, the preeminent Washington columnist, wrote Marshall’s only qualification was that he was “a Negro, not just any Negro [but] not even the best qualified Negro.”13

		The administration quickly responded to the critics by emphasizing Marshall’s strong belief in the law and racial integration. Johnson and his top aides transformed Marshall into a living symbol of racial progress and good American race relations. Two weeks after his nomination and before any Senate hearings began, the White House arranged for Marshall to be appointed to a special commission to study whether crime and violence were the cause of rioting in Harlem. The leaders of the liberal white establishment were embracing him as their answer to angry blacks who said whites never gave a black man a chance.

		And yet a strong undercurrent of criticism of Marshall—he was unqualified, lazy, too liberal—continued. Marshall came under the most brutal attack from segregationists, who did not want an integrationist on the Court. President Johnson’s political strategy to have Marshall quickly and easily confirmed was crumbling. And even Marshall’s tough-mindedness, his amazing will to win, seemed to be overmatched.

		Hearings for most Supreme Court nominees began within a week of the nomination. Byron White, President Kennedy’s first candidate for the Court, had been nominated and confirmed within eight days. Abe Fortas, President Johnson’s first, had to wait only fourteen days. Thurgood Marshall was different. It would be seventy-eight days before his name would come up for a vote of Senate confirmation.

		In the two and a half months between the nomination and the vote on Marshall, his record as a lawyer, his writings, his drinking, the women he slept with, and his family came under the intense scrutiny of FBI and Senate investigations. Sen. Robert Byrd, Democrat of West Virginia, wrote to FBI director J. Edgar Hoover, asking if there was information about Marshall’s ties to Communists. Another senator focused on uncovering evidence that Marshall hated whites; other senators loaded up on detailed legal questions, hoping to reveal gaps in Marshall’s knowledge of the law that would disqualify him for the high court.

		But the larger topics for Marshall’s opponents were still left unanswered: Who was this man? How did a black man so despised by millions of segregationists rise past Jim Crow political power to become a federal judge, the first black solicitor general, and finally to stand at the door of the highest station of American law, the Supreme Court? Simply put, where did this Negro come from?

	
		CHAPTER 2

		[image: ]

A Fighting Family

		THURGOOD MARSHALL’S RISE TO POWER played out against the backdrop of America’s tempestuous history of slavery, Jim Crow segregation, and the civil rights movement. That panorama would dwarf most people, but Marshall was raised to stand out. He grew up in an exceptional family and was rooted in an exceptional place—Baltimore, Maryland. Any attempt to know Thurgood Marshall had to start with his family and his hometown. His defiance of segregation, his willingness to stand up to powerful whites, and his insistence that he was the equal of any man were rooted in his Baltimore family.

		William Marshall, his father, told Thurgood from an early age to treat everyone with respect but never to let any insult go by without standing up for himself. “If somebody calls you a ‘Nigger’ take it up right then and there,” his father, a pale-skinned, blue-eyed man, told him. “Either win or lose right then and there.”

		The advice came into play one afternoon while fifteen-year-old Thurgood was delivering hats. He was on an errand for Mr. Schoen, a Jewish man who ran a women’s hat and dress store. Schoen’s shop was on Pennsylvania Avenue, a large, noisy street running through Old West Baltimore. The avenue was lined with street vendors and their horse-drawn wagons called Arabs, fancy clothing stores as well as butcher shops, theaters, numbers runners, and jazz clubs. It was where most of Baltimore’s black people shopped, and for Thurgood it was a great place to have an after-school job.

		During the five o’clock rush hour one afternoon, Mr. Schoen sent his young worker out with a tall stack of hats to be delivered to customers. As he was getting on a trolley and struggling to see around the boxes, Thurgood pushed by a white woman who was also getting onboard. He felt a hand grab at his shirt collar, and before he knew what had happened, he was being pulled backward off the trolley by a white man.

		“Don’t push in front of a white lady,” the man told him. Marshall brashly responded, “Damn it, I’m just trying to get on the damned bus.” The white man glared at the teenager and said, “Nigger, don’t you talk to me like that.”

		Thurgood dropped the hats and started swinging. The man, trampling over the hats, grabbed Thurgood’s shirt and started wrestling with him. But Thurgood, tall and awkward for his age, kept throwing wild, hard punches despite all attempts to slow him down. A crowd gathered and others gawked from the trolley. A nearby policeman ran over and pushed into the fray. To Thurgood’s surprise the policeman never said a word to the man who had started the fight. Instead he arrested Thurgood, who had to phone Mr. Schoen from the precinct to tell him about the fracas and the damage to the hats. Schoen came down to the station and told the police that his young worker had been provoked.

		“So they took his word and let me go,” Marshall recalled. Marshall apologized to Schoen for destroying all of his expensive hats. “It was worth it if you’re right,” Schoen said. “Did the man really call you a nigger?” The young Thurgood responded forcefully: “Yes, sir, he sure did.” Schoen stopped walking, put an arm around Thurgood, and told him he had done the right thing.

		The fight was an early sign of a defiant streak that would be prominent throughout Marshall’s life. But it was also the result of being the child of a proud, politically active, black, middle-class family that owned successful businesses and lived in an integrated neighborhood. Young Thurgood was accustomed to living, playing, and working with whites. His family was full of strong people who were not intimidated by the violent segregation that had spread across much of the country at the turn of the century.

		Marshall’s understanding of America’s racial problems and his approach to attacking them in the twentieth century—the belief that changing the law was the core of any civil rights movement—did not come simply out of his fight on the trolley. It was rooted in the epic struggle of free blacks in Baltimore for equal rights, a fight in which his grandparents had taken a leading role. Attaining equal treatment for black people under the law was an issue that Thurgood Marshall’s family had been involved with since the 1800s.

		If Marshall’s family had been from the North or Deep South, he would not have had a vision of blacks and whites living together as equals under the law. A sparse population of blacks in the North during the 1800s made racial integration uncommon. In the Deep South the realities of slavery and crass oppression kept blacks separate and silent.

		But Baltimore was between North and South—a nerve center where the nation’s fractured racial picture came together. Maryland’s eastern and southern counties overflowed with vast communities of slaves on rural plantations. Its northern counties, however, were industrial and transportation centers that attracted free black people and runaway slaves from rural Maryland and around the nation.

		Baltimore, the state’s biggest city, had the largest population of free blacks of any city in the nation before the Civil War. Free blacks were well-to-do homeowners, businessmen, and religious leaders, and there were even private schools for free black children.

		In fact, at the start of the Civil War, forty-seven years before Marshall was born, all four of his grandparents lived either in or near Baltimore. Among the city’s free black population, his grandparents were literate, proud people, and political activists for equal rights for blacks.

		One of Marshall’s grandfathers, Isaiah O. B. (Olive Branch, as in a peacemaker) Williams, was a twenty-three-year-old free man as the war’s first shots boomed out at Fort Sumter, South Carolina. A fair-skinned mulatto, he was living in rural Howard County, just west of Baltimore. Williams traveled to the Navy Yard in New York to sign up six months after the Civil War started. He served as the captain’s steward aboard the USS Santiago de Cuba, a ship that successfully battled several Confederate vessels.1

		At the outbreak of the war, Isaiah’s future wife, Mary Fossett, was a twelve-year-old free black girl living in Baltimore. She could read to her mother and father the chilling newspaper accounts of Confederate sympathizers attacking Northern troops at the Baltimore train station at Camden Yards in 1861.2

		Marshall’s other grandmother, Annie Robinson, was also a free black. She was a mulatto but looked like any blue-eyed white girl. Born in Baltimore, she was just three in April of 1861, as reports of the war’s first battles spread to the city.3 Annie lived with her mother, a thirty-five-year-old widow who was working as a housekeeper in the downtown home of a rich, white merchant, who may have been Annie’s father.4

		The only one of Marshall’s grandparents who was not free when the war started was the twelve-year-old Thorney Good Marshall, already a defiant and angry character. As the War Between the States began, Thorney was a slave living in Accomac County, among the rows of corn and tobacco along Virginia’s Eastern Shore, in the midst of one of the largest concentrations of slaves in America. He was described as having a “yellow complexion,” and later records list his race as mulatto.

		During the chaos of the war, young Thorney apparently escaped slavery and ended up in Baltimore. The city was the first and closest taste of the better life in the North for any Southern black soul who could get there. Frederick Douglass, a Maryland-born slave who later gained fame as an abolitionist orator, once described Baltimore as the one place “short of a free state, where I most desired to live.”5 With the city’s large population of free blacks, it was easy for Thorney Marshall to take on the life of a free black and go unquestioned in Baltimore.

		A wonderful family lore grew up around Thorney’s escape from slavery. As the tale was told, Thorney was bought in the Congo by a rich, white American hunter. The hunter carried the child to America, expecting him to be his lifelong servant. But as the boy grew older his dislike of slavery made him ornery and mean. The hunter finally told the young slave he would sell him—“You’re so evil I got to get rid of you.” But Thorney was so difficult that the hunter decided it would be unfair to sell him to an unsuspecting buyer; instead he gave Thorney his freedom on the promise that he would leave Virginia’s Eastern Shore and never return. Thorney left, but he soon returned to buy land next to his former owner and torment the old man for the rest of his life.6

		The facts tell a slightly different story. Documents show that Thorney was between thirteen and fifteen years old when he left Accomac County. He was certainly old enough to be a defiant, spirited lad, but not old enough to have become the mighty slave of the family tale.

		The true story of Thurgood Marshall’s other grandfather was as good as the one that was made up about Thorney. With the Civil War over and Baltimore filling with larger numbers of blacks, Isaiah Williams returned a victorious veteran. He used his navy pay to buy a house in Old West Baltimore, a thriving neighborhood filled with Irish, Russian, and German immigrants as well as free blacks. Isaiah saw himself as the equal of anyone, attending church with whites and standing up for the rights of black people in the city. He was never afraid to argue, even with the white man who lived next door. When the neighbor, a recent German immigrant7 who was known for being mean to everyone, unexpectedly asked Isaiah to work with him repairing a broken fence that separated their property, the proud Isaiah had no problem telling him to get lost. “I’d rather go to hell,” he snapped.8

		Hungry for adventure, Isaiah reenlisted in November 1866 and worked as the captain’s steward onboard the USS Powhatan, the flagship of the South Pacific squadron for the U.S. Navy. The ship sailed along the Pacific coast of South America, patrolling the waters from Chile to Panama.

		The long stays in several exotic ports allowed Isaiah to get to know the people and their way of life. He saw carnivals, Shakespearean plays, and opera; for a black man born in the United States during slavery, this was extraordinary, and Isaiah had more than his share of good times. After shore leave during one stay in Payta, Peru, he was “confined in double irons, ‘per order of Captain,’ … for drunkenness.”9

		After three years of duty, Isaiah was honorably discharged on December 30, 1869, in Philadelphia. Back in Baltimore he began working as a baker and soon had enough money to open a successful grocery store in the basement of his house. Within a few years he opened a second store, which was even more successful, on Denmead Street.10 It catered to some of the city’s rich white families.

		His prominence in business and experience as a world traveler made Isaiah a respected black leader in the city. He was well known in local politics and the Republican Party. The party of Lincoln provided a base for black activists such as Isaiah, who were trying to win equal rights. He was known to battle with white city officials over police brutality and to argue for admitting black children to public schools.

		In November 1872 he married Mary Fossett, then a teacher in one of the city’s black private schools. They had six children, including in 1885 Norma Arica Williams, the future mother of Thurgood Marshall. Isaiah named her after the opera Norma, which he had seen when his navy ship visited the town of Arica, near the border between Chile and Peru.

		While Thurgood Marshall’s maternal grandfather was establishing his grocery business, the former slave Thorney Marshall was making good money working as a waiter at Baltimore’s popular Barnum Hotel. But the rambunctious twenty-one-year-old wanted more adventure than waiting tables.

		With blacks in Congress and in southern state legislatures in the early 1870s, as part of the ballyhooed Reconstruction effort to allow newly freed slaves political power, Thorney wanted to get out of Baltimore and see the South. He signed up with the army to go out west with the allblack 24th Regiment of the U.S. Cavalry. They were called Buffalo Soldiers, a term coined by Native Americans in honor of their supposed buffalolike strength and because they wore thick buffalo hides in winter.11 Their job was to fend off Indian and Mexican attacks and keep peace among settlers on the western frontier. Marshall was immediately sent to the deepest, most southern point of Texas, Fort Brown.

		The fort was renowned as “the most unhealthful” and unpleasant U.S. Army outpost in the nation. To the north was Brownsville, a town with no drainage system. A mosquito-laden marsh sat to the east, and temperatures stayed in the high nineties for much of the year. It was not uncommon for the soldiers to come down with fevers, dysentery, and diarrhea.12 Thorney’s job was to ride shotgun for the army paymaster who traveled along the Rio Grande every other month. There was a constant threat of robbers—American, Mexican, and Indian—along the two-hundred-mile route between Fort Brown and Laredo. Thorney had to be brave and quick, with both his hands and a gun.

		Thorney Marshall was described by his superior officers as a “cheerful, manly, neat soldier” for most of the assignment, but he began to suffer repeated illnesses, such as diarrhea.13 Most of those illnesses seemed standard at Fort Brown, but then he got a puzzling ailment that army doctors called “Chronic Hepatitis.”14

		Thorney was discharged on November 30, 1874, for medical problems that had caused him to become “morose, untidy and careless, manifesting fears and melancholy,” according to Capt. H. C. Corbin, head of the 24th Cavalry.15 After his discharge he rode a train back to Baltimore wrapped in blankets. When he arrived, his eyes inflamed and half of his face paralyzed, he had to be carried to the home of a friend with whom he had waited tables at the Barnum Hotel. A year later, the twenty-five-year-old was still ailing, and doctors operated, placing a drainage tube into his right lung to relieve what they diagnosed as emphysema.

		After leaving the hospital, Thorney slowly recuperated; he eventually married his neighbor Annie Robinson in 1879. He went back to work as a waiter at the Barnum Hotel while Annie began having children, seven in all. Their first son, William Canfield Marshall, was the future father of Thurgood Marshall.

		Despite his marriage and new family, Thorney’s long illness had damaged his spirit. There were bouts of drinking, and some remembered him as a loud, difficult, and bitter man. He was by all accounts a “tough customer.”

		Nevertheless, Thorney used his army disability payments and wages from his job to open a small grocery store on the bottom floor of his house, just a few blocks away from Isaiah Williams’s house; it is likely that the two men knew each other. In addition, the Marshalls and Williamses were part of a tight-knit West Baltimore community with a strong focus on family and neighbors. It was in this community that Willie Marshall met his future wife, a brown-skinned, teenage girl with long, straight, jet black hair.

		Norma Williams was destined to be a teacher. Her mother had taught at one of Baltimore’s private academies for black students in the early 1870s. Mary had stopped teaching only when she began raising a family. But her oldest daughter, Avonia, also went into teaching, using her father’s political connections to get one of the first jobs for black teachers in the black public schools. Both mother and older sister spent long hours nurturing young Norma’s ambition. Most of all they impressed on her the need to do well in school. Avonia, who was twelve years older, was a powerful role model for Norma. She was a living example of a young black woman making good money and being given respect because of her job.

		While she admired her older sister’s academic excellence, the man Norma fell in love with was a wild boy who had dropped out after elementary school. When he did go to school, Willie was a troublemaker, quick to mouth off to teachers and principals. One day teachers complained to his father that Willie was acting up. The next day Thorney appeared in Willie’s classroom and, in front of the whole class, pulled off his leather belt and began beating his son. The humiliation was too much. Willie Marshall never went back to school.

		Willie did know how to read and write, however. He also worked as an errand boy, and when his father opened the family-run grocery, Willie began working at the store full-time. By 1904 the blue-eyed, light-skinned Willie had saved up enough money to move out of the family home to 1410 Ward Street and begin working at the city’s big railroad station as a porter.

		Somewhere in his comings and goings from the family store, his work at the railroad, and his wanderings around West Baltimore, Willie met Norma Williams. She was four years younger and still living with her mother and siblings on West Biddle Street. Norma had graduated from the Colored High School in 1904 and immediately gone on to teachers college at Coppin State in Baltimore. But before the nineteen-year-old could graduate, she became pregnant. Norma’s father had died, and the family sacrificed to pay her tuition. She had been expected to finish school and begin earning income from her teaching job for the family.

		But with Norma pregnant the plans had to change. Her mother insisted to Willie that Norma finish school no matter what. Willie agreed to pay the bills, and he supported the idea that Norma should be a college graduate. The couple got married on April 17, 1905,16 and Norma Marshall graduated from teachers college a few weeks later. The couple’s first child, William Aubrey, was born September 15, 1905.17 While Willie continued to work as a porter, Norma stayed home with the baby.

		Three years later, on July 2, 1908, a second child, Thurgood, was born. The family had moved from an apartment at 1127 Argyle Avenue, where Aubrey was born, into a larger apartment in the same neighborhood, 543 McMechen Street, where Thurgood was delivered.

		On his birth certificate the boy’s name was listed as Thoroughgood, Willie’s younger brother’s name. The older Thoroughgood had traveled the world as a seaman out of Baltimore’s ports since he was nineteen, and Willie envied his brother’s life. The brother’s name was also a variation on their father’s name, Thorney Good, which family lore claimed had come from prominent white slaveholders in eighteenth- and nineteenth-century Virginia. On the large Virginia plantations where young Thorney Marshall lived as a slave, census records show that there were white families named Thorogood, Thoroughgood, and Thorowgood.

		The infant “Thoroughgood” was born into a town going through a wave of racially divisive politics. In 1899 the Democrats had gained political control of Baltimore with the slogan “This Is a White Man’s City.”18 But such rhetoric was simply the local reflection of a national movement toward rigid segregation. In 1896 the Supreme Court handed down its decision in Plessy v. Ferguson, enabling a pattern of “separate but equal” to become the law of the land. Jim Crow, already a fact of life for much of the country, was now legal precedent. In the early 1900s life in the city’s stores and workplaces became more racially divided. But even in the face of increased segregation and racism, Baltimore’s black community remained surprisingly well organized and was able to put up resistance.

		Unlike in much of the South, blacks in the city had a long tradition of owning their own businesses and holding skilled jobs. The society of free black people gave Baltimore’s black community reason to expect that they could respond to threats against their rights and defy the segregationist politics of the Democratic Party. In addition, the Republican Party in Maryland gave blacks a political home—a prominent organization in which they could be allied with powerful white politicians. Black activists teamed with Republicans to block enactment of laws to segregate black travelers on trains in the city during the early 1900s.

		But by 1908, when Thoroughgood was born, the Maryland legislature had passed laws requiring “white” and “colored” toilets on ships and trains. Baltimore’s black community fought back, with a boycott of the rails and steamship companies, but they had little success. Even in defeat Baltimore’s black community won a measure of respect, however, when the big ship lines took out advertisements to apologize to black patrons and explain that they were simply obeying Maryland’s new law.19

		The passage of laws compelling racial segregation created a climate of violence throughout the nation, particularly in the South. White fears of black political power led to efforts to intimidate blacks, and the year Thoroughgood was born, eighty-nine blacks were lynched nationally.20 Lynchings in the South, race riots in Springfield, Illinois (the home of Abraham Lincoln), and the general increase in segregation laws across the nation prompted several prominent social reformers to start a movement to stop the abuse of blacks. Members of the Brotherhood of Liberty, a group of Baltimore activists for black rights, joined over a thousand people in New York on May 30, 1909, for a meeting of social reformers from around the nation. A year later the group took the name the National Association for the Advancement of Colored People (NAACP).21 While its headquarters were in New York, the second oldest branch of the NAACP opened in 1912 in Baltimore.22

		Meanwhile, Willie continued to work as a sleeping-car porter while his wife took care of their two sons. They did their best to insulate the boys from the harsh hand of Jim Crow by keeping them in Old West Baltimore, among family and friends. For all the political and racial storms raging at the start of the century, Marshall’s large, extended family managed to give him a childhood full of warmth and loving comfort. The cocoon surrounding the Marshall boys gave them only passing glimpses of the Jim Crow segregation that chilled black life in most of America. But the boys were about to see more.
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