
  
    CHAPTER 1


    Introduction to anti-discrimination law: the notion of discrimination and the evolution of the principle in the EU legal space


    SUMMARY: 1. ANTI-DISCRIMINATION LAW – 2. HISTORICAL-LEGAL FRAMEWORK – 3. PRINCIPLE OF NON-DISCRIMINATION WITHIN THE EUROPEAN UNION – 4. THE STATE OF THE ART OF STUDIES ON PREJUDICE, STEREOTYPE AND DISCRIMINATION – 5. CATEGORIES OF DISCRIMINATION – 5.1 DIRECT DISCRIMINATION – 5.2 THE DEVELOPMENT OF INDIRECT ANTI-DISCRIMINATION LAW: VISIBILITY AND CONFRONTATION – 6. POSITIVE ACTIONS: DEFENSES AND OBJECTIONS – 7. THE LEGAL CONTENT OF THE PRINCIPLE OF EQUALITY AND AFFIRMATIVE ACTION – 8. PRINCIPLE OF EQUALITY AND ITS CONSEQUENCES FOR THE DEVELOPMENT OF ANTI-DISCRIMINATION LAW. FORMAL AND MATERIAL EQUALITY – 9. THE RIGHT TO ANTI-DISCRIMINATION AS A COROLLARY OF THE PRINCIPLE OF EQUALITY – 9.1 A BRIEF HISTORY OF EQUALITY IN US CONSTITUTIONALISM – 10. FINAL REMARKS


    1. Anti-discrimination law


    Anti-discrimination law is one of the most mature and indicative examples of a «global» law that unifies and produces plural regulations, with an interpenetration of normative levels and legal cultures of different origin and provenance, in which in unified language of rights it is conveyed by national and supranational courts and legislators. Thus, the comparison and use of transnational law is an increasingly frequent phenomenon, even in those legal systems historically more resistant to foreign legal experiences.


    It turns out, therefore, that principles, such as antidiscrimination, and instruments, such as positive actions, inserted within a certain legal, constitutional and jurisprudential tradition, migrate to other legal experiences, influence the reasoning of other Courts in different social contexts4. From Anglo-American legal systems, which, due to the proximity of history and language, communicate more closely, passing through the filter of international law and supranational law - one of the main engines of change in recent decades - the anti-discrimination paradigm has spread and consolidated in most contemporary legal systems5.


    The growing development among legal systems, particularly in terms of the protection of fundamental rights, the impact of globalization on law, phenomena such as the jurisdicionalization of politics and the dialogue between courts, find confirmation in anti-discrimination law, also due to the universality of discrimination and of certain principles and rights that the discriminatory phenomenon affects: the dignity of the person, the principle of equality, the principle of self-determination and other fundamental rights that must be considered autonomous and independent in the global dimension6.


    Anti-discrimination law adds elements, principles, institutes and perspectives to the understanding of the legal content of the principle of equality and its consequences. The most varied realities provoke different knowledge in the face of discrimination, from the philosophical, anthropological, political and economic points of view. Anti-discrimination law does not cover all perspectives; it proposes to develop legal responses to the reality of discrimination, based on legal concepts.


    Anti-discrimination law, viewed as a specific field of reflection and legal practice, turns its attention, from the outset, to the phenomenon of discrimination, its modalities, its main challenges and issues. It reveals persistent dynamics of direct and indirect discrimination and presents concrete legal responses, such as affirmative actions. Thus, it stems precisely from the need to protect the principle of isonomy in legal systems, giving rise to a series of rules and policies against discrimination.


    In U.S. law, for example, the commitment to the legal effectiveness of the principle of equality led to the examination of different situations of discrimination and the consequent creation of a field of knowledge called anti-discrimination law7.


    Thus, the antidiscrimination law is understood as the set of rules to protect, guarantee, give legal effectiveness to equality by prohibiting discrimination and its effects. Anti-discrimination law provides constitutional law with instruments in favor of the normative force of the Constitution, unveiling, concretizing, and developing potentialities and effects that are sometimes forgotten, sometimes underdeveloped, pertinent to the current understanding of the legal principle of equality.


    Anti-discrimination law deals, above all, with the understanding of the principle of equality as a prohibition of discrimination, paying attention to the ways in which the phenomenon of discrimination operates and the formulation of positive measures. Thus, a positive understanding of the concreteness of legal isonomy requires us to look at the phenomenon of anti-discrimination law, its historical formation, its legal framework, impacts, challenges, developments, and other issues.


    Anti-discrimination law, as a set of standards protecting equality (formal and material), also has two dimensions (direct and indirect). In the context of equality, the right to direct antidiscrimination is composed of a set of norms that prohibit intentional discrimination (laws that typify and establish sanctions for discriminatory conduct), while the right to indirect non-discrimination is composed of postulates that reduce the effects of discrimination, especially when it is unintentional, as will be further seen.


    2. Historical-legal framework


    The discrimination had greater repercussion on the international scene after the World War 2 in reaction to the Holocaust experience and 19th century eugenicist theories. The post-World War II moment was characterized by various policies, declarations, conventions, and agreements that had been reached, as well as many concepts that had been taken up in an attempt to support humanity from the previous experience. Research and the first institutions dedicated to the fight against discrimination emerged in this period. Inclusive and affirmative action policies also emerged in a more intense way.


    In this way, the principles of equality, universality and non-discrimination are present as a strong legacy of World War II. The concern with the principle of non-discrimination was directly related to the situations that occurred during that period8.


    International instruments are considered the impetus for the promotion of Human Rights in the world. Since the creation of the UN in 1945, a starting point has been established to promote a universal system of institutional care with the right to non-discrimination. The first reference to human dignity was made in 1945 by the Charter of the United Nations, followed in 1948 by the reference contained in the Universal Declaration of Human Rights.


    Equality and non-discrimination are considered universal principles that guide human rights and democracy. The principles of equality and non-discrimination presuppose a universal fight against inequality and discrimination, which should serve all human groups.


    Almost all treaties within the International Organizations refer to equality and non-discrimination because, besides a specific right, non-discrimination is a transversal principle in the application of human rights norms.


    The Organization of American States (OAS) for its part has also promoted several non-discrimination instruments, and in all of them the right to non-discrimination is considered fundamental.


    Equality and non-discrimination are principles also classified as jus cogens, an imperative norm of international law. The jus cogens norms are norms accepted and recognized by the international community, where their non-observance may lead to international accountability.


    The establishment of the importance of the principle of non-discrimination in the international arena brings to the signatory countries of the UN and its conventions the need for the observance of this principle in internal constitutions, laws and norms and, in order to guarantee the effectiveness of these laws, the countries begin to create institutions to fight discrimination.


    The principle of non-discrimination has been so proclaimed that it is already established in Article 2 of the 1948 Universal Declaration of Human Rights9 as a direct expression of the general postulate of the equal dignity of all human beings contained in Article 1. The international community and, more specifically, the European Union have been developing the issue and are one of the main sources of law in this area, defining concepts and influencing national legislation and practices.


    Firmly anchored in the international order, thanks to the numerous instruments developed for the protection of human rights, this principle is also reaffirmed in the Council of Europe in Article 14 of the European Convention for the Protection of Human Rights and Fundamental Freedoms and was also the subject of a specific Additional Protocol to the Convention, number 12, which entered into force in 200510. The importance of this declaration can also be found in the International Covenant on Civil and Political Rights (art. 2, § 1, 3 and 26), the American Convention on Human Rights (art. 1, § 1 and 24) and also in the Charter of Fundamental Rights of the European Union (art. 20, 21, and 23). It is not surprising, therefore, that the Inter-American Court of Human Rights, judging on the basis of its counterpart Convention, ended up systematizing the anti-discrimination paradigm by enshrining the concepts of equality and non-discrimination in a single principle11.


    The prohibition of discrimination, a corollary and instrument for implementing the principle of equality, is present both in the 1950 European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)12 in Article 14 and in the Treaties establishing the European Community and, currently, in the Charter of Fundamental Rights of the European Union (Article 21)13. This prohibition has become increasingly specific in relation to the emergence of new phenomena of discrimination.


    The entry into force of the Lisbon Treaty has given binding legal force to the Charter of Fundamental Rights of the European Union. In addition, the Lisbon Treaty provides for the accession of the European Union to the European Convention on Human Rights.


    With the entry into force of the Lisbon Treaty amending the Treaty on European Union and the Treaty establishing the European Community, the Charter of Fundamental Rights of the Union has also become binding on the Member States, acquiring the same legal value as the Treaties, by virtue of Article 6 TEU and is increasingly cited as a source of rights by the ECJ in cases of non-discrimination.


    The main objective of the European Economic Community (EEC), created in 1957 through the Treaty of Rome14, was to stimulate economic development through the free movement of goods, capital, people and services. Originated in the provision on equal pay for men and women in article 119 of the 1957 EEC Treaty, the EU anti-discrimination law for several decades focused almost exclusively on gender equality in the context of employment15.


    The origins of the EU equality law in the requirement of equal pay for men and women in article 157 TFEU, which was first introduced in the EEC Treaty in 1957. Article 157 was subsequently amended to allow the adoption of EU legislation guaranteeing equal treatment between men and women at work, going beyond the field of pay, and to allow forms of «positive action». Article 153 TFEU makes equal treatment between men and women in the labor market a sphere of support and «complementarity» of EU action, allowing the adoption of «minimum requirements16» guidelines. Until 2000, anti-discrimination legislation in the EU applied only in the field of employment and national security and prohibited only sex discrimination.


    The stimulus comes mainly from the European integration process. In 1998, the Treaty of Amsterdam introduced a new anti-discrimination clause in the EC Treaty (Art. 13) which, for the first time, forced the traditional limits of the prohibitions of discrimination laid down in the Community system (nationality and sex) to include racial origin, ethnicity, religion, belief, disability, age, sexual orientation as illegal grounds, delegating to the Council the adoption of appropriate measures to combat discrimination on the basis of such subjective characteristics. At the same time, Article 119 of the Treaty (Art. 141) was reformulated, broadening the scope of the principle of equality17.


    For four decades, EU action in the field of anti-discrimination has been largely limited to sex discrimination in the workplace. With the entry into force of the Amsterdam Treaty, however, Article 19 TFEU introduced a clear legal basis for taking action to combat discrimination on a number of reasons other than sex.


    In 2000, the European Union adopted, under Article 19 TFEU, two new directives on discrimination: Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment irrespective of racial or ethnic origin in a range of contexts; and Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and working conditions and prohibiting discrimination in employment on the grounds of religion, belief, disability, age and sexual orientation. These cover the other grounds listed in Article 19, besides racial or ethnic origin, and sex.


    Later, there is Directive 2002/73/EC of 23 September 2002 on gender discrimination in access to employment, working conditions and vocational training. In the Commission’s intention, the Community institutions should have limited themselves to amending Directive 76/207/EC on equal treatment between women and men, adapting it to the new provisions of the Treaty, transposing the most recent case law of the Court of Justice and making the definitions of discrimination consistent with those of the two Directives of 200018.


    Therefore, equality is for the first time expressly enshrined (together with dignity, freedom, solidarity, citizenship, justice) among the fundamental principles of the European Union’s ordering by the 2000 Charter of Fundamental Rights, which contains an entire title on equality, intended to illustrate the status of equal treatment in the EU as a fundamental right, and where it is classically proclaimed as a principle of equality before the law (art. 20), declining as a right not to be discriminated against on the basis of subjective characteristics that constitute the identity of the person (art. 21 and 23) for an indefinite period of time (art. 21 (1)) and as a right to persevere in one’s own cultural, religious and linguistic diversity (art. 22), translated into substantial guarantees of freedom and social protection that must accompany the various stages of human life (art. 24 and 25), used to promote full participation in the life of the community of persons with disabilities (art. 26).


    The new legislation on discrimination significantly innovates the protection techniques tried so far and the novelties are largely due to what was (or was not) produced in this normative laboratory that was built on the basis of the only mandatory provision contained in the original chapter on social policies of the Treaty, namely Article 119, which established the principle of equal pay for women and men. It is precisely on the basis of the experience of the application of that provision and of the secondary legislation subsequently enacted and based on the very rich jurisprudence of the Court of Justice on gender equality, that the Community legislator has developed more advanced solutions than those tried and tested in the past19.


    The European Union has played a key role through its treaties and directives in order to harmonize the laws of the Member States. In this sense, it is undeniable that the latest directives have made clear the limits between what certainly constitutes discrimination and what may not constitute discrimination20. Finally, the Directives expressly legitimize the instrument of positive action in the light of a principle of substantial equality (the Directives speak of «effective and full equality», «full equality», «full equality in practice») which is, for the first time, expressly recognized in Community law21.


    Therefore, in 2000, the European Union and the Member States proclaimed the Charter of Fundamental Rights of the European Union, inspired by the rights laid down in the constitutions of the Member States, the ECHR and the universal human rights treaties. The EU Charter of Fundamental Rights enshrines a set of human rights. With the Lisbon Treaty in 2009, the Charter acquired binding legal force as it previously had only declaratory force. Consequently, the EU institutions must comply with its provisions. Member States are also obliged to comply with the provisions of the Charter, but only with regard to the application of EU law (anyone can complain if they consider that EU or national law does not respect the provision of the Charter)22.


    Moreover, the Charter of Fundamental Rights reflects the set of rights defined in the ECHR (although not limited to these rights). As such, Community law, even if the EU is not actually a member of the ECHR, is broadly compatible with the ECHR23.


    Note that protection against discrimination is enshrined in both EU law and the ECHR. The ECHR protects all persons under the jurisdiction of its 47 States Parties, while the anti-discrimination directives of the European Union offer protection only to citizens of the 27 EU Member States24.


    Article 14 of the ECHR prohibits discrimination only in so far as it is linked to the exercise of another right recognized by the Convention, while Protocol 12 to the ECHR gives discrimination an autonomous status25.


    The EU institutions are legally bound to respect the Charter of Fundamental Rights of the European Union, including its provisions on non-discrimination. The same applies to the EU Member States, which must respect the Charter when implementing Community law.


    It should be noted that international systems of protection go beyond the mere prohibition of discrimination by imposing positive obligations on states to ensure substantive equality for individuals under their jurisdictions. They must protect substantial equality rather than only formal equality.


    3. Principle of non-discrimination within the European Union


    The anti-discrimination paradigm finds its origin in the Anglo-American world and then migrates to civil law systems. The European experience is particularly significant in this sense: the complex so-called multi-level system involving national institutions, the European Union and the Council of Europe, in recent years has been the object of important developments, all under the banner of easier and more formalized communication between the systems involved26.


    In Western societies, in fact, the debate on the principle of equality has focused mainly on the most appropriate ways and means to combat discrimination, both through the use of increasingly «sophisticated» clauses prohibiting discrimination and through the use of regulations identified from time to time as positive actions, temporary special measures or positive discrimination27.


    EU anti-discrimination law was originally confined to the issue of gender equality in the employment context but has expanded significantly over the last decade and a half to cover a wide range of grounds and contexts. At the European level28, the principle of equality and non-discrimination is expressed in Articles 2 and 3(3) of the TEU and Articles 8 and 10 of the TFEU. Article 2 of the TEU identifies equality as one of the values on which the EU is founded and makes specific reference to equality between women and men29. Article 3(3) of the TEU includes combating «social exclusion and discrimination» as well as promoting social justice and protection, equality between men and women, solidarity between generations and protection of the rights of the child among the objectives of the Union. Articles 8 and 1030 of the TFEU contain horizontal clauses which effectively require the integration or ‘mainstreaming’ of gender equality and non-discrimination on the basis of sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation within all EU policies31.


    There is now a remarkable constitutional framework for EU anti-discrimination law. In addition to requiring equal treatment for women and men, the Treaty establishes the EU’s legislative competence to combat discrimination on a number of grounds. The Charter of Fundamental Rights, proclaimed by the European Parliament, Council and Commission, enjoys the same status as the EU Treaties and has a Charter dedicated to equality. Article 21 of the Charter, which is addressed to the EU institutions and Member States under EU law, prohibits discrimination on any ground. Articles 8 and 10 of the TFEU contain horizontal clauses requiring the EU to promote equality between men and women and to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation in all its policies and activities.


    Discrimination is any conduct that directly or indirectly involves a distinction, exclusion, restriction or preference based on race, color, descent, national or ethnic origin, religious beliefs and practices and has the purpose or effect of destroying or compromising the recognition, enjoyment or exercise, on equal terms, of human rights and fundamental freedoms in the political, economic, social and cultural fields and in any other area of public life. It is therefore, above all, considered discriminatory if the conduct involves different treatment on the grounds mentioned.


    Discrimination generates socioeconomic inequalities that ruin social cohesion and solidarity and mitigate poverty reduction. However, as will be seen, different treatment to meet the special needs of some individuals, and to ensure that they have equal opportunities, is not discriminatory.


    The principle of non-discrimination as a concept


    

    

    

    

    

    

    

    

    

    

    

    4. The state of the art of studies on prejudice, 
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    5. Categories of Discrimination


    

    

    

    

    

    

    5.1 Direct Discrimination


    

    

    

    

    

    

    

    

    5.2 The development of indirect anti-discrimination law: visibility and confrontation


    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    6. Positive actions: defenses and objections


    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    7. The legal content of the principle of equality and affirmative action


    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    8. Principle of equality and its consequences for the development of anti-discrimination law. Formal and material equality


    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    9. The right to anti-discrimination as a corollary of the 
principle of equality


    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    9.1 A brief history of equality in US constitutionalism
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