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The Past Remembered

In the waning days of 1959 one of the authors reported for his first day of work at Cravath, Swaine & Moore, then housed at 15 Broad Street, opposite the New York Stock Exchange. He entered an all-male sanctuary as hushed as a library save for the intermittent bong of the auto-call summoning a lawyer not at his desk to the phone. Walls clad in mahogany complemented the sober beige décor. It was a man’s world: no women lawyers, secretaries, or stenographers compromised its Spartan and visible seriousness of purpose. Even the messengers who carried documents from one office to another were aging men in gray office jackets. A midnight shift of male stenos would type after-hours work, if needed, for early delivery to a partner’s desk the following morning. The firm’s lawyers, he was to learn, wore hats outside the office and dressed, typically, in three-piece suits. Vests added a sense of mainstream propriety to lawyers intently seeking an edge. Associates occupied two-man offices, the more senior nearer the window. One’s name appeared on the isinglass office door, painted there by an elderly retainer. The author was one of twelve associates in the class of 1959, all men, but by the standards of the day quite diverse. Thus began his plunge into the law firm shaped and dominated by Paul Cravath, universally regarded as the founder of modern institutional law practice since the early years of the twentieth century. His firm, Cravath, Swaine & Moore, occupied the epicenter of the high-end corporate legal world.

Although almost twenty years had passed since his death, the “lidless eye of Paul D. Cravath”1 continued to survey his most signal creation, which he had ruled like an absolute czar.2 His presence was palpable, even to a newcomer. Many then senior partners, who had worked alongside him, embodied his intense, uncompromising ways. Donald Swatland, head of the firm’s corporate practice, best reflected its ethos. Driven, with a fierce aquiline visage and intellect to match, Swatland intimidated most of his partners. A product of Princeton and Harvard Law School, where he was president of the Law Review, Swatland had served as a brigadier general during World War II, responsible for procurement of airplanes and equipment for the Army Air Forces at Wright Field in Ohio.3 His corner office on the twenty-eighth floor contained a solid wall of corporate bound volumes, evidence of a prolific deal-making career. Long before computer-aided recall, Swatland was a deep fount of often arcane knowledge and equipped with a near-photographic memory enabling him to retrieve documents from a massive record at will. To a young associate he seemed Olympian and untouchable, a link to the past.

For one whose firm came to be called “distinctly the counsel for the predatory rich,”4 Paul Cravath did not trace his origins to the eastern establishment. His father, Erastus Milo Cravath, was a Congregationalist minister and passionate supporter of Black education who became the founding president of Fisk University in Tennessee. Cravath himself later served as chairman of Fisk’s board. Although concerned with the “broad problems of Negro education and race relations,” Cravath did not during his lifetime hire a Black lawyer to work in his firm. After graduating from Oberlin College in 1882, he set his sights on Minneapolis, not New York. To earn tuition money for law school he worked as a salesman for an oil company and then, changing course, entered Columbia Law School.5

Described as “robust and humorless,”6 Cravath was a handsome man of great stature, six-foot-four, with a massive head and piercing blue-grey eyes behind a pair of gold-rimmed pince nez.7 One observer discerned a “ruddy, impatient face and a faintly pompous manner which testifies openly to his contempt for inferiors.”8 An extrovert with unbounded determination and self-confidence, he thrived on hard work. At Columbia, he excelled, graduating in 1886 and winning a prize tutorship that enabled him to join his classmate, Charles Evans Hughes, at Walter S. Carter’s firm, a coveted perch. “… [T]he office arrangements even of the best firms were very simple,” Hughes recalled. “Large retinues of law clerks, secretaries and various helpers were unknown.”9 Carter, Hughes & Cravath, which maintained offices on Broadway, became the influential progenitor of other major New York law firms. Hughes went on to become a two-term governor of New York, Secretary of State and Chief Justice of the United States Supreme Court. Carter established the practice, later systematically developed by Cravath, of hiring annually one or two of the best graduates of Columbia or Harvard and training them for several years before encouraging their departure to practice for themselves. Enlarging on Carter’s example, Cravath was to become the preeminent architect of institutional law practice just as the wealthy clients he represented structured and developed corporate enterprise.10 A perfectionist with an “uncanny sense” for solving complicated business and legal problems, Cravath “had an aptitude for business that developed almost into genius.”11 His domain was the conference room. He avoided litigation, but was supremely competent at finding solutions to problems of business complexity. His driving personality and ruthless conviction made him a fearsome board room adversary, intolerant of mediocrity and of opposition generally.12



EARLY DAYS

Although he later created the paradigmatic Wall Street law firm, Cravath got his start in an entrepreneurial three-man office as counsel for George Westinghouse, then engaged in a titanic struggle with Thomas Edison to determine the contours of the commercial electric power industry. Cravath’s distant uncle, who worked at a Westinghouse subsidiary in Ohio, had recommended him as counsel for the company. Westinghouse, surprisingly, took a chance on the young lawyer, then twenty-six, and became a bulwark of his early legal career. Westinghouse was a risk taker, very much in control of his own destiny. He was also a pragmatic engineer. “He did not appeal to me, even then, as being a wizard,” a colleague later recalled, “but he seemed to be a plain human being with lots of initiative, with nerve to attempt difficult things, and money enough to see them through to success or failure.” Edison by contrast was an inventor of novelties and an eccentric genius who had developed the multiplex telegraph, stock ticker, phonograph, and an incandescent lightbulb. Edison was also the arch promoter of central station generating plants using direct current (DC) to serve nearby customers. As counsel for Westinghouse, Cravath faced a wily and fearsome adversary.13

The war between Edison and Westinghouse pitted Cravath’s client against a virtual icon of technology. Cravath found himself in the midst of uncharted commercial and legal territory. Famous as the inventor of a revolutionary air brake for railroads, Westinghouse had seized on alternating current (AC) as an alternative to DC, acquired patent rights to an AC system, and became Edison’s bitter rival. Each sought to raise financial backing and acquire patent protection for a system that preemptively would serve the consuming public. Edison briefly employed Nikola Tesla, a brilliant Serbian electrical engineer who had developed an AC induction motor, but then attacked AC as too dangerous for domestic use and campaigned publicly against it. Edison vowed that his company would never sell an AC system. “My personal desire,” he said, “would be to prohibit entirely the use of alternating currents.” Tesla, unsurprisingly, quit working for Edison and made common cause with Westinghouse, who bought the rights to Tesla’s AC patents and hired him as a consultant. Edison lodged multiple lawsuits against Westinghouse, who looked to Cravath for protection against a blizzard of litigation.14

In the years following 1888, barely two years out of law school, Cravath became Westinghouse’s principal defender. Edison was the nominal enemy, who sought to crush Westinghouse with patent infringement lawsuits and a vicious public campaign to discredit AC. But the real adversary with whom Cravath ultimately had to deal was J. P. Morgan, the ubiquitous and dominant Wall Street banker. The Edison Electric Light Company, controlled by Morgan, financed a campaign by Edison to legally constrict AC power. Edison claimed AC current was unsafe and used it to electrocute stray dogs and cats. He convinced New York to adopt AC current for use in executions, with hideous result, and sought legislation limiting the size of electric systems and outlawing AC power in residential dwellings, AC’s best market. Morgan openly supported this ill-conceived political effort in order to constrain AC technology; used the Baring Brothers bank panic to gain control of Edison General Electric; and launched allegations of fraud against Westinghouse, causing its major bank lenders to withdraw short-term loans and pushing it close to bankruptcy. Far more was at stake than Cravath could manage through conventional lawyering. Defending his client against infringement suits was just the beginning. With J. P. Morgan’s support, Edison had launched a wide-ranging public campaign against AC. Cravath had to fashion a solution against insuperable odds.15

It helped his cause that Westinghouse’s AC seemed to be winning the technical battle against DC and that Edison had lost control of his own company, which was merged into General Electric without his consent. But Westinghouse now had to go head to head against the newly formed General Electric, a formidable competitor. Both companies submitted bids to provide power for the Chicago World’s Fair in 1893. The competition was intense. Westinghouse’s low-ball offer won the contract, marking an important turning point in the AC-DC struggle. Everything that moved or was illuminated at the fair ran on Westinghouse’s polyphase system. In the year following the fair more than half of all new electrical devices in the United States were driven by AC. But Westinghouse had achieved only a short-lived pyrrhic victory. Fierce, unremitting competition and the Panic of 1893 took their toll on both companies. Each courted bankruptcy. Cravath recognized that continued corporate warfare was simply unsustainable as the Panic enveloped both companies. General Electric lost 75 percent of its value, and only Morgan’s personal purchase of its local utility stocks saved it from receivership. Westinghouse tried to take advantage of its rival’s financial plight by reducing prices by half, but General Electric matched the price reductions to maintain its market share. By mid-1895 both companies were barely profitable and entangled in proliferating patent suits. Cravath and the companies’ bankers pressed for a negotiated settlement.

In 1896 General Electric and Westinghouse entered into a patent and cross-licensing agreement and thereafter a price agreement on bulbs. The patent agreement commenced a long period of coexistence under a Board of Patent Control. “Prices and quotas … were controlled by the Board,” recalled Robert T. Swaine in his 1948 history of the Cravath firm. “Cravath for Westinghouse … gave almost daily attention to the details of its management. Active campaigns were carried on against alleged infringers.”16 The licensing agreement protected the parties from the rest of the industry, including several firms that had been infringing on their patents and under-cutting their prices. The companies made their devices compatible and established industry standards. Since other producers had to use their patents, General Electric and Westinghouse were able to limit market entry and assure themselves profits, even on equipment they did not produce. By the turn of the century they had absorbed their only full-line competitors. Ever the pragmatic businessman, Cravath favored combination over competition.17


Although reconciled with General Electric, Westinghouse was not yet out of the woods. It had narrowly escaped receivership in 1893 when creditors finally agreed to accept company stock to settle their claims. Another financial panic in 1907 precipitated a further crisis for Westinghouse, whose bond indentures required pledged collateral to be not less than 25 percent of total indebtedness. When the Panic of 1907 reduced the collateral value below the minimum percentage, Pittsburgh banks, which held most of the debt, became agitated. George Westinghouse telephoned Cravath, who could not prevent court appointment of receivers for the Westinghouse companies. A readjustment committee worked out a complex refinancing plan that involved the issuance of new stock. Cravath personally subscribed for shares worth $225,000. The plan became effective in November 1908, and a new board of directors took office a few days later with George Westinghouse still president and the designation of a chairman, an office required by the New York banks.

A year later a committee of the board chose Robert Mather as chairman and amended the company bylaws to make him chief executive officer. Cravath described Mather, who had been chairman of the Rock Island Company, as “a man of very high character and considerable ability, a close student, but with little elasticity.” Westinghouse clashed with Mather and submitted a lengthy statement to the board attacking his competence. The board was not convinced, refuted Westinghouse’s charges, and requested his resignation as president. Westinghouse campaigned unsuccessfully to regain control. His quarrel with the board broke his bond with Cravath, who advised him “[m]y obligation is to the Westinghouse Company and I think you have gone back on the arrangement you have agreed to. I think my duty is to the Board of Directors and to the Company and to the plan of reorganization to which you assented and which I was instrumental in carrying out.” Cravath’s decision to represent the Westinghouse company rather than its founder was self-serving and clearly in his interest. He continued as counsel for Westinghouse for many years, eventually serving as chairman of its board himself. Sadly, however, he no longer had a personal relationship with Westinghouse, who ceased to be an important factor in company affairs, suffered declining mental capacity, and died in 1914. “I have no doubt,” said Cravath, “chagrin over his defeat had much to do with hastening the break-up of his powers and his death.”18




CRAVATH AND GUTHRIE

While the Westinghouse story unfolded, Cravath was himself the principal in several intervening partnerships. In 1899 Cravath joined Seward, Guthrie & Steele, an old-line firm which had consummated, among others, the Denver & Rio Grande railroad reorganization and to which Cravath, Swaine & Moore today traces its lineage.19 Cravath developed great admiration for William D. Guthrie, a driving, effective perfectionist and dominant partner in the firm. Guthrie had entered the firm as a lowly messenger but attended Columbia Law School, was admitted to the bar in 1880, and became a partner three years later. Thereafter he rapidly achieved professional eminence as a legal perfectionist, tireless in the demands he made on himself and on others with whom he worked. Guthrie handled most of the firm’s railroad litigation, leaving creative reorganization matters to his overworked colleague, Victor Morawetz, a brilliant legal theoretician and author of an early classic text, The Law of Corporations, who left the Seward firm in 1896 to become J. P. Morgan’s hand-picked general counsel of the Atchison, Topeka & Santa Fe Railway. Guthrie was a shrewd negotiator but could also be contentious and difficult. “His caustic tongue,” wrote Robert T. Swaine, “brought frequent clashes with his colleagues at the bar, with his partners and even with his clients.” He worked at a rapid pace, under great pressure. When dictating, he walked up and down the room, paying no attention to the stenographer. One unfortunate scribe, sent in to take Guthrie’s dictation, could not cope with the torrent of words and sat mute, not daring to interrupt.

After some time Guthrie asked: “Aren’t you taking this down?”

“No,” was the reply.

“Did you think I was talking for your edification?” Guthrie exploded. “You’re fired.”

Guthrie defended property rights with equal messianic zeal, notably in successful litigation against the income tax and graduated inheritance tax in the United States Supreme Court, where he made the opening argument in Pollock v. Farmers Loan & Trust Co. in 1895.20

Guthrie reciprocated respect for Cravath. Unlike Guthrie, a scintillating and contentious litigator, Cravath had no liking for courtroom forensics. His forum was the conference room. The most important business Cravath brought to the Seward firm involved five Westinghouse companies, not least Westinghouse Electric & Manufacturing. In addition to work for these companies, Cravath negotiated with railroads and utilities that purchased Westinghouse equipment. This gave rise to “a lucrative practice … when the purchasers proved slow to pay, but also led to retainers by many Westinghouse customers in connection with their own corporate and financial problems.” Cravath built his corporate practice on several key clients, Westinghouse perhaps the most important among them.21

To service his growing corporate clientele, Cravath turned to the new firm for the help he needed and brought with him talented associates. However, Cravath encountered a shambolic workplace. In his history of the firm Swaine noted the disarray. “There was no real filing system,” he wrote. “When the papers in a matter were not voluminous they were folded up indiscriminately, tied with red tape, and put into wooden filing cabinets in alphabetical order. When the package grew too thick for such handling, the papers went into cardboard boxes about four inches deep and large enough for the papers to lie flat—and the boxes stood like books on shelves.” Not surprisingly, Seward, Guthrie & Steele encountered difficulty attracting competent young corporate lawyers. “… [W]e have found it almost impossible,” Guthrie wrote, “to secure men who can attend to the details of these corporate matters capably and accurately.” The firm’s hiring practices were casual. It was staffed by friends of the partners, random colleagues, and clients, most of whom stayed only a few months, were not paid, and were encouraged to seek their own clients. Associate lawyers and clerical staff worked in discomfort in cramped quarters without windows. Cravath focused his organizational genius on this dysfunctional workplace.22

In 1900 Charles Steele, a name partner in the firm, withdrew to join J. P. Morgan & Co. In a prior incarnation Steele had served as general counsel of the New York, Lake Erie & Western Railroad Company and brought the Erie business with him to the Seward firm, commending himself to Morgan partner Charles H. Coster, who retained Steele to assist with the Erie reorganization. When Coster died prematurely in 1900, J. P. Morgan invited Steele, during Coster’s funeral, to become a partner in J. P. Morgan & Co. Steele became Morgan’s close friend, enjoyed a long and lucrative career, and served on the corporate boards of the International Mercantile Marine Co., U.S. Steel Corporation, Southern Railroad Company, International Harvester Company, Cerro de Pasco, and the Atchison, Topeka & Santa Fe Railroad.23

Steele’s departure closely followed Cravath’s arrival at the firm and precipitated further changes. Guthrie and Cravath invited Edward C. Henderson to join the firm as Steele’s successor. Like Cravath, a Columbia Law graduate, Henderson had worked on railroad finance and had ties to the investment banking firm of J. & W. Seligman & Co. A modest and self-effacing intellectual, he was at his best in analyzing complex business transactions and drafting corporate documents. The new partnership of Guthrie, Cravath & Henderson commenced business on the first day of 1901. Guthrie continued his practice as a litigator; Cravath and Henderson, neither an advocate by instinct, served as corporate strategists, draftsmen, and office practitioners. They were all young men. Guthrie was 41, Cravath 39, and Henderson 43. Their firm actively pursued corporate and reorganization matters; acquired Bethlehem Steel and International Harvester as clients; handled security issuances for Kuhn, Loeb and other underwriters; and acted for E. H. Harriman in the creation of Northern Securities Company.24

To attack the disorder he found in Guthrie’s firm, Cravath set about reorganizing the legal staff with legendary irascibility and temper. He had “unfailing confidence in his own judgment and demanded that everything be done his way.”25 He found an ally in Henderson, who admired Cravath’s administrative skill and trained many of the young lawyers who worked at the firm. Henderson’s tenure marked the beginning of the Cravath system and the invention of the modern law firm. Cravath recruited new lawyers, only of the right social background, who had graduated from college and law school with high marks. Of the thirty-three associate lawyers at the Guthrie firm, only Joseph P. Cotton, Russell C. Leffingwell, and Hoyt A. Moore became partners. Cravath preferred men, like himself, with forceful personalities and rugged physiques, believing that corporate law practice required maximum effort from high-strung, tense, and driving personalities. Cronies, who usually stayed only a short time and offered little real assistance, were discarded. Also discarded was the practice of allowing young lawyers to occupy desk room while seeking to build their own book of business. Cravath insisted that all lawyers should be paid and that firm business should be their only business. Because he expected efficient—and exclusive—service, he paid top salaries and encouraged associates to maintain anonymity.26

One of his partners, Carl de Gersdorff, said Cravath ultimately “transformed the firm into a cohesive team containing men … with training and experience designed to give them a comprehensive view of the problems of the office as well as specialists highly trained through concentration in particular fields….” Supported by an efficient cadre of talented young lawyers, Cravath enjoyed a phenomenal rise. George Westinghouse and Jacob Schiff of Kuhn Loeb & Co., both clients, “were impressed by his dramatic personality and ice-clear mind….” With such deep-pocket backers he was able to avoid the long understudy years that typically burden young lawyers.27

It is an irony that general adoption of the Cravath system largely foreclosed the kind of career Cravath and his colleagues had experienced. He and Hughes were only in their mid-twenties when they were made partners in Carter’s firm in 1888 and were able to move easily elsewhere, carrying their book of business with them. The Cravath system, once generally adopted, favored anonymous organization men, indentured to the firm that had recruited them out of law school, moving only if the firm did not advance them to partnership.28 This led Adolf Berle, a professor at Columbia Law School, many years later to blame institutional law firms for a “terrible waste of many of the ablest and best trained young minds American legal education produces…. [T]he young men vanish into these firms…. In later mid-career they might even emerge as senior partners…. After which they honorably die, leaving as their entire life-product modest fortunes, memberships in highly respectable clubs, and a certain amount of good, unspectacular work as trustees of suburban hospitals and community funds.”29 Cravath himself had retrospective doubts about his creation. At a dinner in 1934, marking thirty-five years of membership in the firm, Cravath wondered “whether the system of a large, highly organized and intensely regimented … law office has been a good thing for the bar…. My own experience in a highly diversified practice as a member of the humble firm of Cravath & Houston was … a better preparation for my professional career than I could have had if I had spent the same amount of time as a cog in the machinery of a big law office.”30

Whatever his retrospective doubts, Cravath suffered no hesitation in imposing his thumbprint on the Guthrie firm. A clash between two dominant personalities was inevitable. Once described by Upton Sinclair as “rich, smooth, hard and ignorant,” Guthrie drove himself ceaselessly and became ever more inconsiderate and intolerant. His no-smoking edict drew him into conflict with Henderson, who often went into the library with a lighted cigar. Guthrie posted a “No Smoking” sign in the library. Henderson saw the sign and blew a contemptuous puff of smoke at it as he returned to his office. Guthrie demanded to know who had been violating his orders. Emerging from his office wreathed in smoke, Henderson calmly asked, “What’s the matter, Mr. Guthrie?” “Don’t you see that sign?” “Yes,” came the reply, “but I don’t believe it.” While he felt free to bully Henderson, Guthrie envied Cravath’s capacity for work and his growing reputation in corporate finance but was never really in sympathy with the Cravath system. The two founders became rivals both in and outside the office. Guthrie’s eighty-room French chateau on Long Island, Meudon, eclipsed Veraton, Cravath’s slightly more modest Long Island estate. At work Guthrie relied on his own group of older associates and took no advantage of the bright young men Cravath recruited to the office. As he and Cravath continued to fray each other’s nerves, Henderson was enlisted as mediator. Guthrie carried on in splendid isolation and more than once threatened to resign. Finally, in April 1906, Guthrie withdrew from the firm, leaving Cravath as the lead partner of Cravath, Henderson & de Gersdorff, now free to build a firm of his own design that was to shape and influence institutional corporate law practice throughout the United States. The “Cravath system,” nominally meritocratic, also reflected the dominant social characteristics of the establishment clientele it served. “… [T]he new procedure,” wrote one observer, “helped make Wall Street law firms into overwhelmingly white, Protestant, upper- or middle-class, Republican and male bastions.” It also drew corporate clients eager to benefit from an aggregation of talent seldom found elsewhere in the nation’s bar.31

Guthrie’s resignation did not, unfortunately for Cravath, end the contest for primacy between two towering egos. In 1908 Cravath, among other directors, was sued for fraud arising from an intercompany transaction several years earlier between Metropolitan Securities Company and New York City Railway, its wholly owned subsidiary. Plaintiffs in the $3 million suit were New York City Railway’s receivers. The suit attracted lurid newspaper stories of looting and self-enrichment. Cravath hired Frank Stetson, J. P. Morgan’s counsel of choice, to represent him in the lawsuit, an indication of the case’s gravity. The suit alleged that Cravath and other Metropolitan directors had caused New York City Railway to borrow $6 million and then forced it to retire the loan for $9 million only months later, yielding a profit for Metropolitan of $3 million and, for no consideration, depriving New York City Railway’s creditors of assets worth $3 million to satisfy their claims. The receivers argued that, when the loan repayment took place, New York City Railway was insolvent, making the transaction a fraudulent transfer. Thus, Metropolitan and its directors would have to disgorge the ill-gotten $3 million, even if Cravath and the other Metropolitan directors were unaware of the Railway’s insolvency. Counsel for the receivers was Joseph Hodges Choate, onetime Ambassador to the Court of St. James and a legend of the New York bar. Choate said his clients were widows and orphans and called the case “the greatest financial enormity ever committed in New York.” His purple advocacy touched a nerve and led to a settlement. Cravath contributed $100,000 to the settlement (a small fraction of the fees his firm had earned in the underlying transaction), but the case did not end there. Guthrie later sided with Cravath’s accusers, who filed an ethics complaint with the bar association’s grievance committee. Guthrie attacked Cravath in letters to the committee and filed copies in the Bar Association library. Although the committee took no action against Cravath, he regarded Guthrie’s “treachery” as “beyond forgiveness.” In his history of the firm, Swaine called the break between Guthrie and Cravath “a tragedy in the lives of the two men.”32
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An Ancient Rivalry

Sullivan & Cromwell and Cravath, Swaine & Moore have been called the “Harvard and Yale of the barrister set,”1 often fierce rivals for large-scale deals and opposing counsel in major litigation. Their partners, although usually discreet, are not above casual boasting and sniping in aid of their mutual fixation on top-dog status. Occasionally, they vent to the press as one S & C partner did in an interview some years ago with The American Lawyer, a much-read trade periodical. “We produce the best written work of any law firm in America,” he said. “Better than anything I’ve ever seen from Cravath.” One may question the wisdom and accuracy of this declaration, but the rivalrous history of the two firms is undeniable and has roots that go back to the nineteenth century.

In 1861 Algernon Sydney Sullivan, S & C’s eponymous founder and one of the best known trial lawyers in New York, was working out of a one-man office on William Street in Manhattan. A brilliant and convincing orator, he was a tall, handsome man with a winning manner and presence. No client ever sought Sullivan’s help, it was said, without receiving service, guidance, and encouragement. Using his wife’s Dixie connections, Sullivan represented Southern business interests in New York, but the outbreak of the Civil War virtually destroyed his practice. When the crew of the CSS Savannah, a Confederate privateer disguised as a Northern vessel in an unsuccessful attempt to capture the USS Perry, faced trial for piracy in New York, Sullivan took the case together with renowned criminal defense lawyer James T. Brady and Daniel Lord, dean of the New York bar.

Bitterly contested, the case presented a novel question of law. Was the Civil War a conflict in which commissioned private vessels were legitimate privateers or was it a criminal conspiracy in which the so-called privateers were really pirates? Even before trial, Secretary of State William Seward, formerly a name partner in Cravath’s predecessor firms and an ardent abolitionist, signed an order to imprison Sullivan alleging Sullivan’s seditious contact with the enemy. (He had corresponded with Confederate officials in Virginia on behalf of his clients.) Finally released on an oath of loyalty from the dungeons of Fort Lafayette in New York harbor only days before trial, Sullivan exhorted the jury to remember that their fathers had been revolutionaries too and that they had “judged for themselves what Government they would have.”

In the end, the defense prevailed. The jury deadlocked, and the government’s case collapsed. Late in the fall, President Lincoln and Secretary Seward abandoned the piracy prosecutions altogether. The privateers were treated as prisoners of war and released in a prisoner exchange between North and South. Sullivan went on to found Sullivan & Cromwell. In the words of one S & C partner quoted in The American Lawyer, “[a] Cravath guy throws the firm’s founder into jail simply for defending his client. Good feud material, no?”2


SULLIVAN & CROMWELL, SULLIVAN’S GIFT TO CROMWELL

After the war, Sullivan entered New York City politics, fighting the Tweed ring as a reform Democrat and eventually becoming assistant district attorney in 1870. He was active in party work but preserved his personal independence. Sullivan also ran a successful law firm, Sullivan, Kobbe & Fowler, where William Nelson Cromwell worked as a bookkeeper. Impressed by Cromwell’s talents and ambition, Sullivan sent him to Columbia Law School in the last class that accepted students without an undergraduate degree. When his partners Fowler and Kobbe moved elsewhere, Sullivan, esteemed for “great generosity in act and in judgment,”3 invited Cromwell as a junior partner to create the firm Sullivan & Cromwell in 1879. Sullivan was fifty-three and Cromwell twenty-five, only three years out of law school.4

A poor, supremely ambitious boy from Brooklyn who once played the organ in the Church of the Pilgrims, Cromwell might have stepped out of the pages of a Horatio Alger story. His father, a Union soldier, had been killed at the Battle of Vicksburg in the Civil War when William was only nine. He was described by a contemporary as a “nervous little man of iron,” with bright blue eyes, flowing locks, and Edwardian dress. A picture of the annual firm dinner in 1914 at Cromwell’s home shows him among his partners in formal attire with cascading silver hair and a prominent white mustache that gave him a striking resemblance to Mark Twain. “A successful man,” he said, “never forgets his work. He gets up in the morning with it, he works all day with it, he takes it home with him, he lives with it.” He devoted sixteen hours a day to business without a vacation in thirty years. Unlike his partner Sullivan, he had no interest in high-visibility trial work and shunned publicity. He was, instead, by instinct and training, a new breed: a corporation lawyer, conversant with the intricacies of railroad receiverships and business consolidations. His great genius lay in organization and anticipation, in rehearsing every move in advance. He planned with great precision, took copious notes, and checked even the most insignificant detail. Nothing was left to chance. “Accidents don’t happen,” he would admonish young associates, “they are permitted to happen by fools who take no thought of misadventure.” He was also uniquely persuasive, with “a salesman’s rapid tongue, a wizardry with figures, and … an intellect that works like a flash of lightning….”5 An adroit legal tactician, Cromwell also became a consummate influence peddler and lobbyist—an elder statesman with the covert moves of a blackjack dealer. An incensed congressman once called him the most dangerous man the country has produced since Aaron Burr. In declining health after the Confederate piracy case, Sullivan left much of the firm’s work to Cromwell, who fought his battles behind the scenes and seldom appeared in court. As Sullivan’s protégé and then on his own after Sullivan’s death in 1887, he set about recasting law and politics for his own benefit and that of the firm’s clients.6


Peers at the Nineteenth-Century New York Bar

Sullivan & Cromwell was not alone in providing legal, managerial, and financial advice to aggressive corporate clients such as Henry Villard, E. H. Harriman and J. P. Morgan. Its closest Wall Street competitors also disdained trial work, preferring the office to the courtroom. Business clientele demanded something other than traditional trial lawyer-politician-statesman-orator figures. Instead, they placed a premium on hard-headed business counselors and draftsmen of precise legal documents, wills, and trust agreements, who rarely appeared in court themselves. Cravath represented Kuhn, Loeb, a premier railroad financier; Francis Lynde Stetson of Bangs and Stetson (the precursor to Davis Polk) was J. P. Morgan’s primary counsel; Anderson, Adams and Young (later Milbank Tweed) became known as the Rockefeller firm; Elihu Root advised big sugar; and Joseph Choate represented Standard Oil and American Tobacco. Beginning in the 1870s, as counsel to such robber barons, these lawyers became expert in bankruptcy and business reorganization, offering tactical and legal advice to companies seeking to cope with the bare-knuckle economics of the time, including, notably, major railroads, many of which were chronically in financial straits.7

“The big law firm, and with it the modern career of corporate lawyer,” wrote one observer recently, “was born of the Big Deals, Big Cases, and increasingly the Big State of the industrial era.”8 Consolidation of railroads, oil, steel, and other industries entailed highly skilled and specialized legal work. At a time before uniform federal bankruptcy law, Cromwell was among an elite cadre of Wall Street counsel that perfected application of the railroad equity receivership, a
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