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THE SCOPE AND STRUCTURE OF UNJUST ENRICHMENT

This ambitious book grapples with the complex ongoing debates on the structure of unjust enrichment, proving to be a major contribution to the field.

Responding to the subject’s critics, it presents a clearly articulated structure for this branch of private law, arguing that while unjust enrichment has the function of reversing defective enrichments (whether by performance or in another way) there is scope for normative pluralism in how the law achieves this. 

Drawing heavily on comparative material from Germany, Scotland and South Africa, the book then argues for a legal framework which combines elements of the absence of basis and unjust factors approaches. It assesses how that structure can be mapped against the causes of action that make up unjust enrichment, arguing that some are performance claims – reversing a deliberate, intentional performance – and some are non-performance claims. Other claims, often included in books on unjust enrichment, such as ‘necessity’ should be excluded from the subject area. The book concludes with a treatment of defences.
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1

Justifying Legal Concepts

Introduction

Legal scholarship in the area of unjust enrichment and restitution has got into a mess. There are two broad camps of scholars, although this characterisation hides considerable complexity and nuance between scholars in each camp. The first might be labelled the pro-unjust enrichment group. They often take their inspiration from Peter Birks, but their work has moved on considerably. Birks’ great innovation in An Introduction to the Law of Restitution1 was to provide a theoretical structure on which the material found in Goff and Jones2 could be hung. Birks illustrated this theory using his famous grids, the first versions of which can be found in An Introduction to the Law of Restitution itself. Later iterations of the grids were all slightly different from the previous one; however, an important theme was that Birks formed a series of ‘events’ – consent, wrongs, unjust enrichment and the fourth miscellaneous ‘other’ category. This category of ‘events’ comprised a series of things that happen to which the law responded – restitution was such a response and therefore in Birks’ final analysis restitution for wrongs was hived off from unjust enrichment into its own category. Restitution was multi-causal, sometimes responding to consent, sometimes to unjust enrichment and sometimes to wrongs.3 Birks suggested that a series of questions must be answered in deciding liability in unjust enrichment.4

1.Is the defendant enriched?

2.Is that at the expense of the claimant?

3.Is there an unjust factor – a positive reason for restitution?

4.Is there a defence to the claim?

In later writing, Birks suggested that the multiplicity of unjust factors – that the payment was mistaken, made under duress etc – should be replaced by one: that there was no basis for the payment.5

In either model, the category of unjust enrichment is then taken by its proponents in the first camp, the ‘pro-unjust enrichment camp’, to be a normative category with unifying normative features that justify and help shape the way the law is. Further, the underlying or unspoken assumption is often that enrichment is always dealt with in the same way, and that ‘at the expense of’ should be dealt with in the same way even if the unjust factor is different. That view – that the approach to enrichment (say) is unified – is part and parcel of the view that it is a unified normative category. Indeed, Lionel Smith has argued that Birks probably always thought that there was only one cause of action in unjust enrichment because the defences were all the same, and the elements of the action in terms of ‘enrichment’, ‘at the expense of’ were again the same for all the different ‘unjust factors’.6 Despite the fact that case law regularly invokes the existence of unjust enrichment as an area, the ‘pro’ view is now under increasing strain and attack by the second group of scholars – the ‘sceptical camp’. As with any group of scholars there are differences between them, but a common line of attack is simply to deny that the cases the pro-unjust enrichment camp draw together under the banner of unjust enrichment can be grouped together. The idea is that they are simply too different to be gathered together in this way. Jaffey has therefore argued that there is no unifying principle of unjust enrichment; if anything, it is a mixture of property, tort and contract justifications. Restitution in mistaken payments cases, for instance, is granted by reference to a property principle.7 This in turn entails treating services cases separately as imputed contracts. Hedley argues for an expansion of contract law and, like Jaffey, suggests that no unifying unjust enrichment principle exists. Even some formerly pro-unjust enrichment theorists have moved into this camp. Stevens, rather than arguing for the overthrow of the whole area, reconfigures unjust enrichment to performance claims, understood in the same way as in civil law systems such as German law. Stevens argues first, however, that the law of unjust enrichment as commonly understood comprises a collection of claims with nothing much to tie them together and that they have nothing much to do with enrichment in the commonly understood sense of the word.8

The pro-unjust enrichment camp has a standard-ish response to these criticisms. Members of the camp often ‘dig in’ and refine their theories even further. Hedley has therefore traced the way in which unjust enrichment theory has become ever more complex and refined with ever greater theoretical rigour.9 This has proven to be a dead end. The pro-unjust enrichment camp run into ever greater problems with their insistence on ever greater theoretical rigour and the application of general concepts. Lionel Smith has pointed this out through several examples. The easiest one to illustrate the problem is rising heat. The rising heat problem derives from an example given in the case of Edinburgh Tramways v Courtenay.10 The owner of a downstairs flat puts on his heating. Heat rises and this means that the owner of the upstairs flat has a lower heating bill than he would have had otherwise. Is the upstairs owner unjustly enriched? No. But the pro-unjust enrichment camp can have surprising difficulty dealing with it. Some authors, such as Ball, have talked of abandonment.11 Birks called it a grudging gift.12 Neither suggestion is particularly plausible, but excluding the rising heat scenario is not something that should cause difficulty. The difficulty begins with the very starting point of the upstairs owner’s economic gain rather than the interests of the downstairs owner. It is a theme of this book, therefore, that unjust enrichment scholarship has, at least sometimes, started in the wrong place. We need to concentrate on identifying whether there is a substantive reason for reversing the alleged enrichment.

This book aims to chart a middle way between the warring camps. It is not true that to justify a category of unjust enrichment we must prove that all cases have a very tight normative connection and that each step in the way to deciding liability is decided in the same way. Law does not work like that. Nor do we need – as the sceptics suggest – to say that because this cannot be done there is no connection between the cases and that the area of law needs scattering to the winds, except (maybe) for performance claims. Law does not work this way either. It is a way of thinking about unjust enrichment and private law foreshadowed by the work of Barker. Barker has identified four different possible roles for a concept of unjust enrichment.13 The first is that it is a classificatory unit, grouping homogenous things. In this context it has no intrinsic normative force, any more than the category ‘triangles’ has intrinsic normative force. The second is that it is an extrinsic norm outside the realm of law. It prescribes what the law should do. The third possibility is that it is a legal principle with legal status and intrinsic legal normative force. It can operate to change legal rules and in that sense is dynamic but has limited dispositive power in that it is mediated via a set of lower-level concepts. Finally, it could be a dispositive cause of action. Some work in Canadian unjust enrichment law – particularly that of McInnes – rests on this.14 Barker has more recently restated these potential roles in slightly different terms, but the thrust remains the same.15

Unjust enrichment is, this book argues, best seen as an example of the third possibility. It is a legal category, a legal concept, a set of normative principles. But this begs the question of what such a legal normative category might be. This chapter aims to start the argument by seeing how law does work. How do we categorise in private law and what difference does it make? In previous work I have relied on a Dworkinian theoretical framework, and I do so again here, accepting that Dworkin’s views are intensely controversial.16 I will also add Wittgensteinian ideas of family resemblance, as Barker did,17 but also ideas from Weber to make my point. The general thrust of all these theorists is such that they complement each other and allow us to better illustrate important aspects of legal concepts and taxonomy. Essentially, this chapter will argue for a looser idea of how concepts and categories work and interact in a dynamic and developmental manner and that analogical reasoning driven by significant family resemblances is at the core of how this operates. Three related questions arise.

1.How do we get from the intension of a cause of action to its extension? What process allows us to say that this set of facts is covered by that set of idealised conditions?

2.How can we account for conceptual change? How do we account for the category-concept of unjust enrichment changing and developing under the influence of lower-level concepts?

3.What process allows us to gather concepts horizontally in a wider conceptual category?

The chapter begins in its first section by asking what a concept is, and what a cause of action is. In the second section we look to how to categorise them before returning to the three questions above. It is impossibly purist to demand that each category of law have one unique controlling principle informing each cause of action. Instead, there are multiple cross-cutting principles from different areas of law all interacting and influencing the formulation of causes of action.18 At bottom this is why Dworkin puts little emphasis, at least not in Law’s Empire, on areas of law, referring only to the importance of local priority. We do, however, categorise or ‘compartmentalise’ areas of law and ‘no competent interpretation’ can ignore this.19 We identify ways, based on Dworkin, in which law and legal reasoning have a republican character and how a developmental view of concepts grounds them in past practice. We conclude that an area of law, such as unjust enrichment, is functional. A critical point to emphasise is that how we categorise depends on the purpose for which we do so. We might put this differently: what question are we asking when we classify? The law is also normatively pluralistic; we draw on substantive principles from across the law and group them together according to their normatively significant family resemblances.

This methodology is at odds with that strand of private law theory proceeding from a more formalistic standpoint. Private law is not the apolitical or pre-political realm the Kantian/Hegelian camp of legal philosophical thought would have it; private law relies on public choices and collective values.20 Independence from others, treated as foundational by such scholars, is not therefore absolute. It is important and must be considered, but it is not a be-all and end-all.21 This is vital, for example, in our defence of ‘mistake’ claims in chapter three.

I.Concepts and Causes of Action

In explaining what a concept is we must distinguish between its intension – the set of conditions that a thing must satisfy to fall under the concept – and its extension – the sets of facts that satisfy those conditions. Two concepts may share one, but not another. Frege gave the example of the names for the planet Venus. ‘Morning Star’ and ‘Evening Star’ clearly do not mean the same thing, but in conceptual terms designate the same thing.22 They have the same extension, but not the same intension. Specifying a concept, therefore, requires engaging both with its intension and its extension, because it is not possible to say whether a concept expresses a given predicate or referent merely from extensional information as two concepts may have the same extension but different intension.23 In law this would be unusual, and we might say that a cause of action that only covered an area fully covered by another cause of action was redundant, but it remains true to say that we must both understand the differing interlocking sub-principles that make up our subject’s intension, and their extension. As a legal example, we might take the concept of estoppel. Estoppel, we might say (crudely), comprises three sub-concepts: representation, reliance and detriment. If I rely to my detriment on the truth of your representation, there is an estoppel. That is its intension. Its extension comprises all those facts in the real world where we say the requirements of estoppel are met. The same can be said of causes of action. A mistaken payments claim, we might say (crudely), comprises three sub-elements: payment, mistake and causation. If I pay by mistake and I would not have paid but-for my mistake, there is a claim. That is its intension, and its extension is again the set of real-world facts to which it applies (although there is a qualification to which we come later).

At this point we must note that confusion arises from the fact that we use ‘cause of action’ in different ways. One sense (the first sense as I call it) is that where we say that A has a cause of action against B it is just a conclusion to the effect that if A sues B, A will succeed. Another sense (the second sense) of the ‘cause of action’ is that it is a statement of the general conditions both necessary and sufficient for the claimant to succeed. Judicial definitions frequently concentrate on yet another sense (the third sense). One classic judicial definition of cause of action is found in Letang v Cooper.24 Diplock LJ said:

A cause of action is simply a factual situation the existence of which entitles one person to obtain from the court a remedy against another person. Historically, the means by which the remedy was obtained varied with the nature of the factual situation and causes of action were divided into categories according to the ‘form of action’ by which the remedy was obtained in the particular kind of factual situation which constituted the cause of action. But that is legal history, not current law.25

This focus on facts is found in other jurisdictions. In Danyluk v Ainsworth Technologies Inc26 it is said that ‘A cause of action has traditionally been defined as comprising every fact which it would be necessary for the plaintiff to prove, if disputed, in order to support his or her right to the judgment of the court’. Cooke v Gill27 prefaces this. Brett J commented that, ‘Cause of action’ has been held from the earliest time to mean every fact which is material to be proved to entitle the plaintiff to succeed, – every fact which the defendant would have a right to traverse’.28 That quotation and references to rights to traverse harks back to the rather different world of the form of action.

While this concentration on facts has appeal and historical pedigree it does not work for our purposes in this book. There must be a normative element as well. We can show this by, for example, pointing out that in order to prove a cause of action in negligence we must set out a legal duty of care, which is not merely a legal requirement for the tort, but also itself a product of normative legal reasoning. In order to justify a remedy, there must be a normative as well as a factual element to the action. To concentrate purely on facts is to describe an extension of the cause of action. It is to describe a (hypothetical or actual) set of facts on which the claimant can base a successful action. The facts whereby I do unduly influence you comprise (an example of) the factual extension of the action.29 We also need to identify the intensional aspect, the internal conceptual relations between normative criteria comprising the action. This is recognised in some contexts. In the context of res judicata it has been commented that a claim evidences a new cause of action (and therefore not one barred by res judicata) if the change in facts pleaded is material under a rule of substantive law different from that under which the matter was first pleaded.30 Rules of substantive law are different when (a) the facts on which liability is predicated are different (ie, the extension is different) or (b) if the different legal rules protect different interests or have different consequences (other than simply in quantum) (ie, the intension is different). The third sense of cause of action is therefore inadequate and the first sense conclusory. The elements of a cause of action are not extensional. They do not merely refer to facts, although they do refer to facts. Those facts are part of their extension; they also have a normative, conceptual intension. As well as a description of the conditions for liability, a cause of action is also a unique interrelationship between its conceptual elements (its intension) which designates or references a set of real-world things that fall under the concept or satisfy the conditions for the action’s availability.31

We will therefore use cause of action in the second sense. There is another aspect to this. Lionel Smith is concerned that the account of any given cause of action be sufficiently general. His example is the ludicrousness of trying to differentiate between being hit with a haddock and a hammer so that haddock-battery is a different cause of action from hammer-battery. It is not. The distinction between the objects is not normatively material – at least not in this context. He is also concerned it not be too general. We do not talk of a cause of action in ‘tort’32 for example, but divide up nuisance, battery and defamation etc.

To divide up the causes of action of unjust enrichment we need to identify the normative bases on which they lie, and Lionel Smith has come to talk of each cause of action evincing a claim norm that provides a justification for liability.33 A cause of action for him is the set of matters individually necessary and collectively sufficient for relief to lie. This conclusion emerges in part from a discussion in his work about the individuation of laws.34 The classification and
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