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INTRODUCTION
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When I was four I had my first encounter with the law. An open field lay next to the house of my mother’s middle brother and his family, where my many Southall cousins played ball to while away lazy summer days. One afternoon a uniformed white man on a motorcycle rode into the field, kicking up a cloud of dust. He called out to us youngsters as we watched our older cousins’ ball game, “What day is this?” Someone answered, “Monday.” We scattered in all directions when suddenly the man on the motorcycle drove at us, yelling angrily, “Call me Mr. Monday!” and then raced away up the road. This man, the older cousins told us, was a police officer who frequently patrolled the community. To this day, if a white uniformed officer approaches me, I see in my mind’s eye Mr. Monday on that Nashville summer’s day.1

This story has a rich history, dating from the days of slavery. Then, any white person had the authority to stop a slave to ask for his pass, or to correct any slave who he thought was misbehaving. A white man deputized for slave patrol could even kill a slave at his discretion. The story of Mr. Monday also fits within the tradition of Night Riders and White Cappers who intimidated and terrorized African Americans after slavery to keep them from voting or to punish those who prospered economically or seemed “uppity.” This tradition of keeping African Americans in their place, through the awful and unpredictable power of the white man to harass and abuse them at any time—a power supported by the white community and the legal system—this reality was imprinted on my mind at an early age. Imprinted also by that one encounter was what years of teaching about the law and worrying about the enforcement of the law has only reinforced: the law has the force of violence, and the law can be irrational and prickly in the hands of its enforcers.

But I now know that everyone has stories, including lawyers, judges, and jurors. Stories provide a frame of reference that determines what each of us believes is true about the law. They also shape law and how it is enforced. The stories of African Americans like me and my cousins—our cultural frame of reference—rarely prevail. Rather it is white Americans’ stories that judges and lawmakers accept, and that determine legal outcomes. William Pickens described in 1933 how the stories of those in control dictate legal results: “For generations in this country when a Negro came into court facing a white opponent, he had to settle not only the question involved in the charge against him as an individual, but also all the traditional charges against his race—in fact the whole race question. Like Socrates before his accusers, he had to face a jury which was influenced not only by the evidence just presented, but also by the ‘evidence’ that had been taught to them in their infancy, in their growing up, in literature, taverns, shops, and from a million other sources.”2

Whose story counts in legal decisions rests heavily on who controls political and economic power, in a process that is circular and progressive. The stories of the powerful are the only ones that count, and the counting further enhances the power of the tellers in the economic and political arena. The exclusion of their stories reflects the historical silencing of African Americans. Because of slavery and Jim Crow, only in recent years have African Americans served on juries, been able to testify freely, been admitted to leading law schools or published in major law reviews or served on state and federal courts. Hearing and responding to African American stories is a radically new experience for many white Americans.

Another early experience embedded a narrative of class and racial paternalism in my consciousness. My uncle Lincoln was a scamp who teased and poked fun and played rough with his children and all the cousins. His playful pinches were so hard that they frequently brought us to tears. But he always had jokes to tell and pockets filled with an endless supply of candy kisses. When drunk, he was likely to end up in a fight and then in jail. Always, his wealthy white employer would obtain Uncle Lincoln’s quick release with a phone call to the sheriff. Lincoln, his employer told everyone, was his “boy” and was just having fun; when sober, Lincoln was the best worker you could find.

Uncle Lincoln also fit within a historical tradition—the protection given the valuable black slave by his master. Such a slave could be punished—or, for a dire offense, put to death—only with his master’s complicity and if legal officials adequately compensated the master. After slavery, paternalism still played a role. For example, African Americans could easily gain release on parole if some white person expressed interest in using them. Letters were regularly received by parole officials inquiring: “I can use a Negro full time.… I understand that the state is letting out prisoners on parole, if so I would like to get a Negro named—G——W.”3

Most Euro-Americans have not experienced motorcycle policemen trying to run them over, or the racial paternalism that protected Uncle Lincoln as the white man’s boy. White Americans have their own stories, but these do not include African Americans’ profoundly racist and discriminatory experiences with the law. They generally do not include police who are anything other than guardians. Their stories presume a system of evenhanded justice and of equality before the law. Court TV and other media of modern America have begun to familiarize white viewers with stories of African Americans. But white Americans, who have the power to control most legal decisions, only reluctantly credit stories that differ radically from their own.

Courts are a theatrical venue where disparate stories interact. In their halls, we hear the stories of the officers of the court—judges, prosecutors, and defense attorneys. These stories are shaped by thousands of years of common-law tradition and by intense professional training. They are the stories of an educated elite. But other actors fill the courts telling very different stories. Jurors—middle-class and working-class; male and female; black, white, yellow, and red—all have their own stories, as do the police, as do social workers, victims, and those who stand accused, who again represent a variety of classes and colors. The courts constitute an intense and dramatic microcosm of American society in which issues of life and death often hang in the balance.

Polls tell us what stories influence judges and lawmakers, who know the same stories they believe everyone else knows. Euro-Americans often think the poor are, for the most part, lazy welfare cheats and that women are primarily responsible for children and are weaker and less effective on the job than men. Polls also show that white Americans believe African Americans are less intelligent, less patriotic, less interested in work than they are; more interested in sex and a good time; and more prone to violent behavior.4

The O. J. Simpson criminal trial exemplifies the ways in which different racial experiences with the law produce conflicting stories about the law. It demonstrates as well the difficulty different groups have communicating through and around the stories they have learned. White Americans’ responses to the Simpson trial were rooted in age-old stories of black male assault on white women, stories that date from the bloody Klan and the lynchings that followed the abolition of slavery. They were also influenced by a growing chorus of stories about domestic violence—male violence against women—stories that were about sexism and power, not racial antagonism. These stories intersected and reinforced white visions of the violent, sexually consumed black man. The polls show us that the confluence of racist stories and domestic violence stories—combined with the threat affluent blacks pose to the existing racial balance—led many white Americans to see the Simpson verdict as the story of a rich black man able to afford a pride of clever lawyers who, playing on a black racist jury, secured Simpson’s acquittal.5

Christopher Darden, the black prosecutor in the Simpson case, acknowledged the importance of the injustice stories shared by African Americans in downtown Los Angeles. Of the majority-black jury pool for the case, he said, “It was a nightmare jury pool, a stagnant, shallow pool of bitterness and anger, and I couldn’t say that I was the least bit surprised. The system itself had forged this jury.… In the molten anger of a million indignities and injustices, some collective and historical, some deeply personal, I knew where this jury came from.” He understood, however, that the case needed to be tried in that venue, and insisted that “to move it would have been unethical and manipulative.”6

Because the black jurors, like all jurors, would see the case in view of the stories they knew and told, Darden saw the problem as the system that conjured what they saw. The jurors’ historical memory and present reality included white racist police who tamper with and even invent evidence or, like Officer Monday, set up situations that allow them to harass and convict African Americans, or even justify police assault on them, to reinforce their own stories of African American culpability. As Christopher Darden said: “We can’t have a system that creates the prejudices and beliefs of these jurors—emotions that run much deeper than the Simpson jury pool—and then hope they won’t show up when we call for a jury of peers.” The prosecution hoped to appeal to the African American jurors by telling some different stories. Because of the Fuhrman tapes, the gloves that did not fit, and problematic blood evidence, their strategy failed. Even without the Fuhrman tapes, race would have been in the room, as it is whenever blacks encounter the legal system. However, without the tapes the word might have gone unspoken. In the Simpson case, as in any other case, the stories that judges and juries believe, the prevailing narratives, ultimately inform the decisions. Whatever view one takes of the Simpson verdict, controversy continues unabated because, in this high-profile case, the minority African American narrative of injustice prevailed—necessarily a novel, and to many Euro-Americans, shocking, enraging experience.7

The importance of racial stories was highlighted in February 1997, when a civil jury from the west side of Los Angeles awarded the Goldman and Brown families $8 million in actual damages and $25 million in punitive damages in their suit against Simpson for liability in the murders of Ronald Goldman and Nicole Brown Simpson. There were no African Americans on the jury, and the lone African American alternate, a woman who heard all the evidence, said afterward that she thought Simpson had been mistreated: “For the most part I felt Simpson was pretty credible.” Reaction to the civil verdict split along racial lines; President Clinton urged everyone to respect the decision but said he was “troubled” that “Americans see the world differently, generally based on their race.” He acknowledged the importance of stories—of the different racial experiences that make us see the world in different ways. What the President did not say is that the very same stories—stories based on different experiences—that divided public opinion also influenced the jurors, which helped to account for the different verdicts.8

Gendered frames of reference also determine verdicts, because they, too, provide stories judges and juries know and believe, and think everyone else knows and believes. In handing down a decision in his Baltimore courtroom on October 17, 1994, Judge Robert Cahill Sr. openly stated his views concerning appropriate male and female sexual behavior and psychological responses. After a plea bargain, prosecutors asked for only a three- to eight-year term for defendant Kenneth Peacock, who killed his wife several hours after he found her in bed with another man. Judge Cahill agreed that the sentence should be short; in fact, he reduced it to eighteen months. He sympathized with Peacock: he could not “think of a circumstance whereby personal rage is uncontrollable greater than this for someone who is happily married.” The judge proclaimed that without a special-interest group such as Mothers Against Drunk Driving in the courtroom to monitor his behavior, he was free to sentence Peacock “in anonymity”: “The chances are, this case will not even be written up.”

Cahill soon discovered, however, that his gendered assumptions, which permitted killing a philandering wife, did not match everyone else’s story. The press reported his actions, and there were public protests from women’s groups. But the state’s judicial commission held to Cahill’s old story, finding that his behavior did not amount to judicial misconduct. Proving that the inclusion of women in the judiciary did not automatically establish a different story, one female member, Judge Marjorie L. Clagett of the Calvert County Circuit Court, agreed with Cahill’s decision. However, two other women on the seven-member judicial commission dissented. Judge Teaette Price, of the Baltimore District Court, and Sandra Gray, a lay commission member, said the comments reflected “a stereotypical view of the proper or expected behavior of a husband who finds his wife engaged in infidelity.” Cahill, unrepentant, blamed the media for stimulating unnecessary criticism.9

Those who want changes in the law must understand the impact of stories upon its operation. If the law is regarded only as a series of formal rules, reformers will focus their energies on changing the rules. They will then wait in vain for different results in the legal process. For example, rape-law reformers who opposed forcing women complainants to testify about their prior sexual activities worked to change the rules so as to exclude such questions. Despite the new rules, jurors and judges brought the same old stories about gender with them into court. Even after reformers thought they had succeeded, rapes continued and rapists went unpunished, even when the questions they had complained about were forbidden. Police, prosecutors, juries, and judges continued to act upon their prejudices about how women should behave.10

William Kennedy Smith’s trial is a case in point, informed not only by gendered expectations but by class assumptions and stories. We must remember that gender is always “raced” and “classed.” Men and women are always white, black, Hispanic, Asian, or Native American, and upper-, middle-, or lower-class. In December 1991, a Florida jury acquitted Smith of raping a twenty-nine-year-old woman at his family’s Palm Beach estate. She reported returning to the family compound with Smith after dancing and drinking at a club where Smith had gone with his uncle, Senator Edward Kennedy, and the senator’s son, Patrick. She said Smith walked with her on the beach, went for a swim by himself, and then, as she was walking back to the house, tackled her by the pool and raped her. The police report listed her injuries as cuts, bruises, and a possible fractured rib. Smith insisted the sex was voluntary and said the woman became annoyed when he called her by the name of a former girlfriend. The defense lawyers persuaded the judge to exclude the testimony of other women who had charged Smith with harassment. They then supported Smith’s story by presenting two separate narratives, which were equally attractive to white middle-class America. First, they emphasized the story of Smith, the hardworking medical student. Second, they deployed class prejudices to paint his accuser as a promiscuous working-class woman. This was a woman who went to nightclubs rather than staying home with her children, then accompanied a man to his home, and, out for a good time, falsely cried rape.11

Eighteen-year-old African American beauty pageant contestant Desiree Washington’s July 1991 charge that former heavyweight champion Mike Tyson raped her evoked different stories and a contrasting result. Tyson’s defenders insisted that Washington’s story was no more persuasive than that of William Kennedy Smith’s accuser. Washington, who went to Tyson’s hotel room voluntarily, was depicted by African American clergy and other political leaders who supported Tyson as a promiscuous woman and as a Jezebel. They believed that the jury could just as easily have found “exploitative sex, not rape.” Tyson was convicted in February 1992, and sentenced to six years in prison. He was released from prison in March 1995.12

The Tyson case presented two narratives. The first was one that the legal system usually ignored, a black woman’s complaint of male sexual abuse; the second was one that the legal system usually endorsed, the stereotype of the black male rapist, but this time the conflict was “unraced,” because accused and victim were both African Americans. A story of class influenced the outcome: Tyson was seen as not just a black man but as a powerful black man being punished by the patriarchal racial system and tagged with the label of the sexually consumed black man.13

Sexual harassment suits show clearly that a mix of rules and personal beliefs and stories constitutes the law. When a jury or a judge decides whether a woman should prevail, the rules require an assessment of her speech and dress. They determine whether she appears as a sexually “aware” woman who welcomes sexual overtures. However, the meaning of “welcomeness” is determined by individual beliefs or stories about appropriate female behavior. The juror or judge who believes that women want sex from every man who might find them attractive may find polite conversation or wearing anything short of a shroud as “welcomeness” to men’s advances. A judge who expects a woman to wear and say whatever she wants, without inviting sex or touching unless she asks for it, will be more discerning. When the woman is African American, the relevant stories have a cultural as well as gendered frame that evokes beliefs about black licentiousness. When the woman is poor, assumptions about the loose morals of the poor may affect the decision.14

The legal consideration of same-sex marriages provides another example of the importance of gendered frames of reference in the law. When the Hawaii Supreme Court decided in May 1993 that denial of a marriage license to a same-sex couple appeared to violate the equal protection clause of the state’s constitution and that same-sex marriage might be permitted if officials could find no compelling state interest in rejecting it, a political firestorm erupted.15

The Hawaii court saw the denial of the marriage license as similar to bans against interracial marriage, bans outlawed by the 1967 U.S. Supreme Court decision in Loving v. Virginia. They saw the issue as equal rights rather than homosexuality. Same-sex couples could not use and acquire property in ways Americans who are free to marry come to expect. They were denied access to benefits obtainable by spouses in a legal marriage, including filing joint tax returns, sharing health insurance policies, being presumptive heirs, even obtaining a discount on a health club membership. The court explained that homosexual and same-sex marriages are not synonymous. There may be persons who are attracted to someone of the same sex but who are married to people of a different sex. There may also be people who are attracted to someone of the opposite sex who are in relationships with someone of the same sex. A married heterosexual may or may not be actually homosexual and parties to a same-sex marriage could be either homosexual or heterosexual. Thus, equality of rights should not depend on the sexuality of marriage partners. The Hawaii court used the rhetoric of the civil rights movement rather than the old story of man-woman marriage and patriarchal privilege. The state could not outlaw same-sex marriage as necessarily not “rooted in the traditions and collective conscience of our people that failure to recognize it would violate the fundamental principles of liberty and justice that lie at the base of all our civil and political institutions.” This analysis only prevented the parties from claiming a fundamental right of privacy. However, they could claim a right to equal protection of the laws. Hawaii would no longer be permitted to refuse marriage licenses to couples merely because they are of the same sex, because the state constitution expressly prohibits discrimination against persons in the exercise of their civil rights on the basis of sex. The court concluded: “Constitutional law may mandate, like it or not, that customs change with an evolving social order.”16

Daniel Foley was the lawyer for the first two plaintiffs in the Hawaii case, Joseph Melillio and Patrick Lagon. In explaining the decision, Foley underscored how the stories judges believe can influence court decisions. He thought a change in the frame of reference of the judges on the Hawaii Supreme Court led to his clients’ victory. When he began the case in 1990, “the court was five men approaching seventy.” But by 1994, there was “a changing of the guard.” The result was a “baby boomer court with one woman, and that was a major difference.” In addition, the political profile of Hawaii made it unlikely that these new members would have traditional, inflexible, gendered expectations. Hawaii was one of the first states to legalize abortion and approve the Equal Rights Amendment. Hawaii’s voters were telling their judges and lawyers new nontraditional stories. The new judges heard the new stories. They sent the case back to the lower court for reconsideration based on their decision. The lower court reviewed the evidence and, in December 1996, decided same-sex marriages must be permitted. Its decision was scheduled for review by the Hawaii Supreme Court. However, opponents succeeded in passing a ballot initiative in November 1998 that permits the state legislature to ban same-sex marriages. Perhaps the judges were actually ahead of the story the public is willing to accept.17

Similar changes in stories involving the relationship between homosexuality and equal rights led the U.S. Supreme Court to strike down an antigay amendment to the Colorado constitution in 1996. A statewide antigay referendum adopted the amendment, which precluded all legislative, executive, or judicial action at any level of state or local government to protect people from discrimination based on their “homosexual, lesbian or bisexual orientation, conduct, practices or relationships.” The referendum was adopted after several Colorado municipalities passed ordinances banning discrimination based on sexual orientation. In the Colorado case, Evans v. Romer, the Supreme Court decided that the antigay amendment violated the equal protection clause of the Fourteenth Amendment to the U.S. Constitution. Furthermore, the Colorado amendment raised the inevitable inference that it was obviously based on animosity toward homosexuals and had no identifiable legitimate purpose.

A Supreme Court majority consisting of Justices Frank Kennedy, David Souter, Ruth Bader Ginsburg, Stephen Breyer, Sandra Day O’Connor, and John Stevens thought it unfair that homosexuals alone were prohibited from seeking to protect their legal rights. This was a clear departure from the approach of the majority in Bowers v. Hardwick, which had upheld the punishment of homosexual sodomy under Georgia’s laws ten years before. The Bowers majority had been replaced by justices who brought different stories to the court. Byron White, Warren Burger, Lewis Powell, Sandra Day O’Connor, and William Rehnquist made up the Bowers majority. (After he left the court, Powell publicly lamented what he regarded as his wrong vote in the case.) Stevens had dissented in Bowers, while O’Connor switched to vote with Kennedy, Breyer, and Ginsburg. Her change of position is puzzling. Perhaps her views were affected by her affinity with Kennedy in almost every civil case, including the abortion decisions refusing to overturn Roe v. Wade, and by the perspectives of the new justices.

In Evans v. Romer, Justice Antonin Scalia, in dissent, joined by Rehnquist and Clarence Thomas, tried to foreclose any legal support for same-sex marriages. Scalia described Colorado’s action as merely showing moral disapproval of homosexual conduct and put homosexuality in the same category as polygamy, which has long been illegal. His dissent relied on an 1885 decision rejecting a constitutional challenge to a U.S. statute that barred those who engaged in polygamous cohabitation from voting in federal territories. Scalia’s story linked social order, liberal democracy, and a Western culture dependent on a traditional patriarchal nuclear family. He exposed his underlying assumptions concerning true social order by declaring: “Certainly no legislation can be supposed more wholesome and necessary in the founding of a free, self-governing commonwealth, fit to take rank as one of the coordinate States of the Union, than that which seeks to establish it on the basis of the idea of the family, as consisting in and springing from the union for life of one man and one woman in the holy estate of matrimony; the sure foundation of all that is stable and noble in our civilization; the best guaranty of that reverent morality which is the source of all beneficent progress in social and political improvement.” His old patriarchal story is of the social contract—of the liberal republic formed by sovereign heads of households to protect the head’s rights and authority. It goes back to Locke and even Aristotle, and it excluded homosexual relationships from equality of rights, unlike the new story accepted by the Hawaii courts.

Scalia’s story proceeded uninfluenced by reality, ignoring the experiences of homosexuals and of social workers who pointed to the existence of happy homosexual families. He also ignored women’s complaints and police stories of domestic violence and sexual abuse of wives and children in heterosexual marriages. He refused, as well, to engage the view of the Hawaii Supreme Court that equal rights, not homosexuality, are the issue. In the congressional debate over the Defense of Marriage Act (DOMA), which bans federal recognition of same-sex marriages and allows states to ignore gay marriages performed in other states, proponents used the patriarchy defense as their principal line of argument. The traditional family has stood for five thousand years, it was argued. “Are we so wise today that we are ready to reject 5,000 years of recorded history?” Senator Phil Gramm asked his senatorial colleagues shortly before they passed DOMA. Proponents were wedded to defining the issue as homosexuality rather than equality of rights.18

To counter the old stories, gay rights advocates described gays and lesbians as family oriented and no different from heterosexuals. Their attempt to gain tolerance and even acceptance of homosexual rights by presenting well-documented stories of lesbian and gay families with children is reminiscent of the successful suffragist argument for the Nineteenth Amendment: proponents of suffrage argued that nothing would change because women would vote like their husbands. The gay-family strategy is also reminiscent of the “politics of respectability” adopted by bourgeois African Americans after slavery, who hoped that by self-consciously adopting white middle-class values they would end discrimination and negative images of African Americans. (Even today this culture of respectability is seen in African Americans who will not go to the grocery store, even on vacation, without dressing as if they are on their way to church or a business appointment.) However, the use of such a strategy by gays and lesbians risks silencing those for whom homosexuality is an alternative lifestyle, which may include casual sexual contact with no committed relationships. In effect, the individual rights of gays whose personal stories emphasize their difference are marginalized and silenced in gay public pronouncements seeking same-sex marriages. In this sense, the new stories may be no more all-inclusive than the old.19

Anyone who doubts the importance of stories in the law should recall the confirmation of Clarence Thomas to the U.S. Supreme Court. Thomas used historical images of black men being lynched for alleged sexual transgressions to deflect Anita Hill’s sexual harassment charges. The response to her charges showed the importance of gendered and cultural frames of reference discussed earlier. Even before his Senate confirmation hearings, the “Pin Point story” used by the Bush administration to sell Thomas to the public effectively insulated him from serious criticism. So effective was the strategy that Thomas’s public record as a government official was almost totally ignored. The administration managed to cloak his black story with an extremely popular white story: a poor boy who rose from rags to riches through hard work and native talent, like Horatio Alger’s heroes. Superimposing the Horatio Alger story on Thomas, the Republicans presented a positive racial experience, reinforcing the “anyone can make it in America” myth. In short, Thomas’s Republicanism and his legal conservatism effectively “whitened” him for Euro-American consumption.20

Thomas’s story, beginning with his birth in rural Pin Point, Georgia, a town of about two hundred residents that remains poverty-stricken like much of the rural South, was a publicist’s dream. He was delivered by a midwife; the family lived in a five-room board house without a toilet or a telephone. Before he was two, his father abandoned them and left for Philadelphia. His mother, Leola Williams, supported her children on $30 a week, earned from picking crabmeat for five cents a pound. The family commonly ate grits, sprinkled with a little butter and egg or shredded crab. Shortly after their house burned down when he was about eight, Clarence and his younger brother, Myers, were sent to live with their grandparents in Savannah. Actually, he grew up in the home of his maternal grandfather, Myers Anderson, a well-off businessman, whom he came to call Daddy. Anderson had started a coal delivery business by fastening an iron axle and wheels onto a large wooden box: he later expanded into delivery of wood, ice, and fuel oil and the construction of cinder blocks used to build homes.21

The administration’s “Up from Pin Point” saga highlighted Thomas’s attendance at a now-closed Roman Catholic school for black children run by white Franciscan nuns. Thomas, a bright student, an altar boy, patrol boy, and athlete, who still contributes money to help support the nuns’ retirement, is part of the story. Thomas was seen choking back tears on national television as he thanked the nuns shortly after being nominated to the Supreme Court. His mother’s remark that this was the only time she could recall seeing him cry adds luster to the story. The story includes the incident when Thomas dropped out of seminary preparatory school because of anger over Martin Luther King’s assassination. Abbot James Jones’s recollection that Thomas “just felt he didn’t want to be a priest” is ignored as a deviation from the story line. As the narrative proceeds, Thomas successfully negotiates elite institutions—Holy Cross and Yale Law School. The “Up from Pin Point” story was particularly attractive to white Americans, whose European immigrant grandfathers struggled like Thomas’s grandfather to achieve the American dream. Thomas’s old rags-to-riches story was infinitely more acceptable than Anita Hill’s new feminist story of sexual harassment of a black woman. Whites and blacks could share in rejecting her claims, just as a working-class woman’s rape claims against William Kennedy Smith were rejected, and just as black women’s pleas against sexual abuse have been rejected through the centuries. Relatively unscathed, Thomas took his place as a lifetime Supreme Court justice.

The interaction between stories and the interpretation of legal rules is a process. We change the law not by focusing exclusively on formal legal rules but by changing the experiences, and eroding the myths and stereotypes, that underlie each person’s stories. In this way we can make everyone’s stories count. If we want to insure justice we must give voice and power to previously silenced narratives, remembering that what the law does is a part of everyone’s personal stories. Otherwise the law has no validity and is an illegitimate exercise of power.

To change the stories requires action, not just analysis. The Fourteenth Amendment has been on the books since 1868, but has been used primarily to promote property rights rather than to protect human rights. World War II, with the threat of Nazism and communism, produced alternative stories, making it possible in Brown v. Board of Education for justices to reinterpret the Fourteenth Amendment and thus foster the civil rights movement. Gradually, jury composition was modified and new judges took the bench. What was previously screened out of the dialogue began to be heard. But the traditional racist stories Euro-Americans told one another were so powerful that they were not successfully displaced; the decline of the civil rights protest movement left the symbolism of formal rules changed while the reality of positive social change with respect to race was stalled. The modern women’s rights movement imprinted different stories about gender, which led to Roe v. Wade; but much work to change gender assumptions remains. The gay rights movement has a long way to go in establishing new stories about sexual orientation.22

In order to secure justice we must work to undo our internalization of the Euro-American master’s narrative. To do so we must understand the importance of storytelling and reconstructing history in making law. And we must be receptive to the alternative stories others tell, especially their stories about race, gender, sexual orientation, and class.23

This book aims to draw Americans’ attention to storytelling and to expand the repertoire of stories we consider. Still, it cannot tell everyone’s story. I chose to focus on narratives that deal with the intersection of race, class, and gender in their most graphic expression, since stories of what is forbidden and permitted sexually lie at the core of self-definition and definition of the other, of who has power and who is denied power. The stories African Americans tell about white justice and the stories white courts tell about African Americans are particularly instructive. Racism against African Americans established the model for racism in America. African Americans are the negative other against which all other immigrant groups seek to confirm their whiteness—be they Irish in the 1860s, Italians in the 1890s, Jews in the early 1900s, or Asian and Hispanic Americans today. The disputes discussed in this book are not fictional. They show how the stories of race, gender, and class believed by judges and juries and lawyers in the state appellate courts (until the late twentieth century these people were almost exclusively white men) influence the law. They also show how stories change and how they remain the same. They should help us to understand how justice and injustice are dispensed.24
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Every legal consideration of sexuality is influenced by stories of race, gender, and class. Judicial decisions concerning heterosexual fornication, sex outside of marriage, have depended on several interacting stories. They tell of the licentiousness of African Americans, the purity of white women, the toleration of a husband’s sex with African American women, and the power of white men to exercise control over their own sexuality and that of African Americans and white women.

This interplay of stories was clearly displayed in the case of a white Alabama husband, Matthew Turner. Despite the economic hard times brought on by war and the abolition of slavery, Turner’s estate was worth nearly $400,000 in 1867. His wife of fourteen years, Ann G. Turner, had brought little capital into the marriage except for her excellent reputation. Everyone agreed, she was “a chaste,… useful and obedient wife.” One Sunday evening in 1867, Mrs. Turner went to visit a near neighbor. When she returned, “probably sooner than her husband expected,” she found him “in adulterous association with … Sally, his former slave” in their bedroom. Mrs. Turner forgave her husband, but he kept Sally working at the house despite Mrs. Turner’s “request to have her removed.” Supported by the authority of her master, Sally became “insolent” to Mrs. Turner, who chastised her. Thereupon, Mr. Turner “upbraided his wife” and “forbade her to correct Sally in the future.” Mrs. Turner replied that if Sally remained in the household, she, Mrs. Turner, would punish her for any insolent behavior. Matthew Turner’s infidelity, Ann Turner’s jealousy, and Sally’s defiance created a drama of race, class, and gender dynamics that was played out in the courtroom.1

Turner, outraged at his wife’s threat to disrupt his sexual access to Sally, “threatened to whip” her. He had Sally “go out and get switches for that purpose.” He was a reputed wife batterer, but he did not actually strike Ann Turner on this occasion; instead, he made her “stand on the floor before him and his paramour, the colored woman Sally, and cower under the switches, which the latter had brought for the chastisement of her, the mistress!” Mrs. Turner now filed for divorce, on the grounds of adultery, cruelty, and abandonment.

Turner admitted having sex with Sally but insisted, despite voluminous testimony sustaining his wife’s story, that Mrs. Turner condoned it. A lower court refused to grant Mrs. Turner alimony or even a divorce. The Alabama Supreme Court overturned the lower court’s decision. Meanwhile, Turner went to Indiana, at the time a haven for easy divorce, and sued successfully to dissolve the marriage. To insure the payment of alimony, the Alabama court enjoined the couple’s son, who sided with his father, from removing Turner’s assets from the state and established a lien on the property.2

The Alabama judges drew upon a number of narratives as they implemented the formal legal rules that outlawed fornication. One narrative viewed sex between a white man and a black woman as of no consequence—indeed, as the continuation of an old practice condoned under slavery. A second story, that well may have influenced the judges, told of the chaste white woman, pure, faithful, and frail, in need of her husband’s protection. White Madonna and black Venus mirrored one another in white men’s sexual fantasies. Familiar with such stories, the Alabama judges saw no need to challenge Turner’s concubinage with Sally.

They did, however, challenge his treatment of Mrs. Turner. She won her case because Mr. Turner deviated from the well-accepted story that gentlemen protected the honor of their families by treating their wives with respect and shielding them from knowledge of their extramarital, cross-racial affairs. Turner insisted on more than his wife’s tolerance of his concubine. He demanded her acknowledgment of the situation—and more, her submission to Sally. He let his sexual passions turn the South’s system of race privileges upside down. By repeatedly humiliating his wife in the presence of his black concubine, Turner had inverted well-established social and racial norms. He had crossed the line between acceptable and transgressive behavior. Having violated the script of Southern chivalry, he was duly rebuked by the court.

The legal treatment of heterosexual fornication depended on the intersection of stories of gender, race, and class in the shaping of sexual behavior. Such narratives, fusing sexual myths and fantasies, floated forward in time on a sea of assumptions that incorporated stories from slave pens in Africa, from the Middle Passage, slavery, emancipation, and the days of Jim Crow until they resurfaced in modern discussions of unwed pregnancy and family values, best encapsulated in the 1965 Moynihan Report. The rationale of African racial inferiority as a basis for disparate treatment has persisted from the colonial period to today.

By the late eighteenth century, distinctions of race and sexuality were firmly entrenched. In his Notes on the State of Virginia (1781), Thomas Jefferson recapitulated the reigning narrative concerning the subhuman character of African Americans. Jefferson, a slaveholder, had an intimate basis for his conclusions. African Americans, he claimed, exhibited lower-order animal traits, with little intellectual capacity and a strong desire for sexual satisfaction. Their childish emotionality made them more concerned with “sensation than [with] reflection.” For “love seems with them to be more an eager desire, than a tender delicate mixture of sentiment and sensation.” His unsubstantiated conclusions accurately reflected the dominant story of African American sexuality.3

In the new American republic, stories filled with sexual imagery reinforced the subordination of women and African American men to the domination of propertied white males. In the 1800s, white middle-class women became defined as passionless creatures rather than as incarnations of Eve the temptress. Allowing themselves sexual license, white men defined respectable white women as the carriers of family virtue. The men feared, however, that white women regarded black men as their binary opposites, sweet but forbidden fruit. Therefore, they especially emphasized the sexual threat posed by African American males, and the need to control them. In keeping with their own desires, white men portrayed working-class white women as but one step removed from African women, that is, as sexually passionate and available. Working-class white women became increasingly vulnerable to male abuse. Black women, represented as excessively passionate enticers and seducers of white men and “oversexed black men,” remained available and therefore “unrapable.” The persistent interest in black male sexuality gained expression in the 1781 observations of a Pennsylvania military officer in Virginia concerning young black boys waiting on table, their “whole nakedness” exposed. The officer thought “it would Surprize a person to see … how well they are hung.”4

The way white masters presented African Americans in public and the limited control slaves had over the way they appeared embellished the stories. Black bodies signaled black subordination. White men displayed black women on the auction block, their bodies exposed, their flesh handled as beasts were handled. Black female slaves working in the fields, bodies visible through worn and tattered clothes, confirmed white portrayals of black women’s lasciviousness. The African American male often appeared in a similar posture, physically exposed, represented as a stud on the auction block.5

The willingness of some white women to consort with black men was shocking to white sensibilities—but not unknown. A Virginia woman in 1815 refused to apologize for giving birth to a mulatto, saying that “she had not been the first nor would she be the last guilty of such conduct, and that she saw no more harm in a white woman’s having been the mother of a black child than in a white man’s having one, though the latter was more frequent.” The 1830 U.S. census for Nansemond County, Virginia, reported eight white “wives” of free “Negroes.”6

The antebellum North Carolina court chose with difficulty from among narratives of race and gender when two white men sought to divorce their wives because each gave birth to mulatto children shortly after their marriages. Both husbands had apparently had premarital sex with their wives.7

In 1832, North Carolina Chief Justice Thomas Ruffin denied the husband in one of those cases a divorce. He explained that persons who marry agree to take each other as they are. Nothing would be more dangerous than to sever marriage vows because of spousal disagreements or fights. Ruffin acknowledged that his decision for the wife collided with societal feeling against the acknowledgment of interracial relationships, which made “contempt for the husband so marked and unextinguishable.” The stigma was so indelible that he had “not been able, without a struggle,” to reach a conclusion. However, Ruffin explained, the circumstances made his decision easier. The couple married in December and the infant was born in May. Ruffin thought the husband must have known his wife was pregnant and had therefore had sex with her. His complaint, then, was not her pregnancy but the fact that the child was not white. By knowingly marrying a lewd woman, he became an accessory to his own “dishonor.” He wanted a divorce because her “infamy” had become “notorious, though he could reconcile himself in secret to the crime which makes her infamous.” Finding refuge in a biblical story, Ruffin explained that since the days of Solomon, “he who marries a wanton, knowing her true character, submits himself to the lowest degradation.”8 The court decision brought a storm of public protest. Thereafter, in the second divorce case, Ruffin aligned himself with white male power: it was unspeakable to expect a white man to keep a wife who bore a mulatto child. Concluding that the wife had engaged in nuptial fraud, he refused to deny the divorce. The outcome became a cautionary tale to warn white women against crossing sexual and racial boundaries.9

Stories of differential punishment based on race transformed perceptions and thus reconstituted reality. Characterizing sexual relations between white women and African American men as unnatural and therefore taboo, and ignoring sexual relations between white men and African American women, taxed reason though not custom: the visible fruit of interracial sex abounded. The 1850 U.S. Census included a multiracial category for the first time; it found 406,000 mulattoes, 11 percent of the country’s 3,639,000 African Americans. By 1860, about 50 percent of the nonwhite population in New Orleans, Baltimore, and St. Louis consisted of mulattoes. While some mulattoes had mulatto parents, interracial contacts constituted a central part of their lineage. Interracial sex, though formally forbidden, was a story everyone knew.10

Mary Chestnut described households in which husbands abided by convention while fornicating with slave women: “Like the patriarchs of old, our men live all in one house with their wives and concubines; and the mulattoes one sees in every family partly resemble the white children. Any lady is ready to tell you who is the father of all the mulatto children in everybody’s household but her own. Those, she seems to think, drop from the clouds.”11

Another powerful myth reinforcing stories of black sexuality became widespread: the notion that black men possessed massive genitals. White pornography reveals clearly the prevalence of white male penis envy. Studying this literature, two psychologists, Eberhard and Phyllis Kornhausen, found numerous scenes describing sexual relations between black males and white females in which the males always had a massive penis and were lovers par excellence. The books they examined illustrated the belief popularly held by Euro-Americans that blacks “are extraordinarily virile, sensuous, and given to all kinds of perversions.” Believing that black males had more physical prowess, inexhaustible sexual appetites, and uncontrollable passions, many white males also believed they were sexual predators. In life and literature, it might be said without much exaggeration, the black male became America’s phallic alter ego.12

Whites defined African Americans’ sexuality to reinforce the validity of their subordination. However, at the same time African Americans sexually fascinated them. Many a white man’s sexual fantasies, dreams, and desires were projected onto blacks, most clearly in fantasies about black women; for example, a white supervisor in a 1993 Louisiana case projected
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