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Introduction
The collapse of Lehman Brothers in September 2008 and the global events that followed it changed the economic and financial face of the world. They also gave rise to the most serious crisis in the history of the European Union, the effects of which are still being felt, in particular by Member States such as Greece, Ireland, Portugal, Spain and Cyprus which were most affected by the sovereign debt crisis that spread from April 2010 onwards.
Having been tasked to organise the XXVII General Congress of the European Lawyers’ Union (UAE – Union des Avocats Européens) in Lisbon, a reflection upon the economic and financial crisis in Europe, its causes and outcomes, appeared to us to be a fitting theme for the annual meeting of an association whose main objective is to unite practicing lawyers within the European Union.
The Congress, held on 28 June 2013, was therefore organised around four main sessions, which aimed at covering this broad subject from the most relevant legal perspectives: the Response of the European Union to the Crisis, EU State Aid control in the Banking Sector, the Future Banking Union and the EU Support Policies for Growth and Economic Recovery1. The high quality panels of speakers and moderators from the political, intellectual and business communities, academics, senior civil servants, judges from the EU and national institutions and courts, as well as experienced practitioners, ensured a lively and interesting discussion. To all we renew our thanks.
With the aim of contributing to the ongoing debate about the crisis and its implications for the future of the European project, this book is based on the proceedings of the Congress, and provides the addresses of the majority of speakers and moderators, which in several cases were developed by their authors into meaningful essays.
In Chapter 1, after the opening remarks of Carlos Botelho Moniz, the keynote speech of former Portuguese President Jorge Sampaio, who in his previous career was a reputed lawyer, alerts to the decline in public support experienced by the EU and its institutions in the wake of the crisis, as well as to the dangers facing both the European and national democracies, such as high unemployment – in particular the alarming rates of youth unemployment – and the rising appeal of populist parties in national policies, which was reflected in the outcome of the European Parliamentary elections of May 2014. In order to address these serious risks, Mr Sampaio suggests that a “New Deal for Europe” should be struck in order to reinforce the legitimacy of the EU.
Chapter 2 focuses on the response of the EU and its institutions to the economic and financial crisis, and contains the addresses of Otto Lampe, a senior diplomat from the German Foreign Office, and António Vitorino, a lawyer and former EU commissioner for Justice and Home Affairs. Both underline the need to address the euro’s structural shortcomings, through the strengthening of the European Monetary Union (EMU), the creation of a true Banking Union, as well as the completion of the internal market. On a positive note, Dr Lampe recalls the measures taken thus far to address the root causes of the crisis, in particular the ratification of the Fiscal Compact Treaty and the establishment of the European Stability Mechanism, and sets out to clarify the point of view of Germany regarding the crisis.
The paradox between the widespread popular disappointment with the response of the Eurozone to the crisis and the general desire to retain the Monetary Union is highlighted by Mr Vitorino, who calls for pragmatic political solutions to be found, and in particular for a “fiscal union by exception”, where budgetary policy would remain within Member States except when a State suffers a liquidity/solvency crisis, where it would gradually be transferred to the EU in return for financial aid. He also argues for a clarification of the EMU’s governance, which has become a system of “blurred responsibilities” between the EU and Member States. Such clarification – or change of political strategy – would indeed be welcome, as the growing recourse to intergovernmental mechanisms, outside the realm of the Treaties, may undermine the “community method” on which the evolution of European integration has long been based. Although the true extent of its effects still remains unclear, it is likely that this renewed intergovernmental approach may be detrimental at several levels, such as to citizens’ rights and access to justice or to the Union’s democratic legitimacy.
Chapter 3 examines the control of State aid to banks in the context of the crisis, a domain where the European Commission, and in particular its Directorate-General for Competition, has played a key role since late 2007. Indeed, in the absence of a common EU regulatory framework on bank recovery and resolution (the Single Resolution Mechanism will only be fully operational from January 20162), the Commission has become the de facto central crisis management and resolution authority of banks at the EU level, as noted by former Commissioner Joaquín Almunia3 and several of our authors.
Sophie Bertin Hadjiveltcheva, the Head of the task force within DG Competition responsible for State aid to banks in the context of the financial crisis, provides an overview of the Commission’s enforcement policy, and subsequently four experienced practitioners analyse the specific issues raised by aid measures and bank restructuring cases in selected Member States: François-Charles Laprévote analyses the examples of Belgium, France and the Netherlands; Miguel Mendes Pereira presents the Portuguese case; Edurne Navarro provides a perspective from Spain; and Richard Ryan focuses on the aid measures to banks adopted by Ireland.
Many Member States, such as those reviewed by the authors, adopted major support measures for their banks, including guarantee schemes, direct recapitalisations and asset relief measures (providing for the removal of impaired assets from the balance sheets of banks and their transfer to a State agency or “bad bank”, as in the cases of Ireland and Spain). The Commission policy on bank restructuring developed from its evolving practice, and from 2008-2009 onwards has been based on three pillars, which must be addressed in each bank’s restructuring plan: return to viability without the need for further State support; the now ubiquitous “burden sharing” requirements (on shareholders, debt holders and the beneficiary bank themselves); and measures for limiting distortions of competition.
The approval of restructuring plans by the Commission, a prerequisite for the final authorisation of the aid, has been conditioned to the submission of extensive structural and behavioural commitments by aided banks, which have a deep impact on the way banks operate, either in business activities or geographic areas which must be divested or discontinued (“run-off”), or in bank governance and remuneration policies. The Commission updated its rules for State aid to banks in 2013, and the Communication currently in force, applicable since 1 August 20134, reflects an even more stringent policy: restructuring plans must be submitted and approved by the Commission before aid is granted (the prior practice allowed banks and Member States six months after initial authorisation and the granting of aid to submit a restructuring plan), and burden-sharing requirements on equity, hybrid capital and subordinated debt holders are reinforced. This revised guidance essentially anticipated, for banks benefitting from State support, the regulatory requirements in the context of the Banking Union which have meanwhile been approved.
Although generally recognised as a considerable effort and achievement by the Commission (in some cases, emergency authorisations decisions were taken within a couple of days), State aid enforcement in bank restructuring raises a number of issues. Structural commitments limiting banks to “core” activities and geographic areas may result in the retrenching of banks into their national markets and paradoxically contribute to the fragmentation of the EU internal market on retail banking into national markets, as noted by F-C. Laprévote. Enforcing compliance of restructuring plans, generally in force for up to five years, is heavily dependent upon independent monitoring trustees (hired by banks and instructed by the Commission), which may raise additional questions, such as the transparency and review of the trustees’ actions, the consequences of a breach of the restructuring plan, or the modifications of commitments if the need arises. Finally, Member States under economic adjustment programmes (such as Greece, Ireland or Portugal5) have posed specific challenges regarding State aid review, with tensions arising from the conciliation of individual banks’ restructuring plans with the macro-economic requirements of the adjustment programme. Although the Commission recognises that in countries participating in such a programme several goals must be met at the same time, challenges may nevertheless arise, in particular regarding deleveraging and reduction of balance sheets or the reference starting date for restructuring efforts, as noted by S. Bertin and M. Mendes Pereira.
The legislative efforts to create a “Banking Union” in the European Union are the subject of Chapter 4. The uncoordinated responses from Member States to the failure of banks in the context of the economic and financial crisis, especially in the euro area, reinforced the link between banks and sovereigns (the “vicious cycle” of banks indebted to national governments and vice-versa), and led to a fragmentation of the internal market in lending and funding, which is particularly damaging to banks in Member States where access to wholesale funding is harder and costlier, preventing efficient lending to the real economy.
The Banking Union aims at addressing these concerns, essentially through the combined action of three instruments, or “pillars”: (i) a new regulatory framework for banks in all Member States, set out in a “single rulebook”6, including a common deposit guarantee scheme, approved in June 20147; (ii) the Single Supervisory Mechanism to the banking sector in the euro area, created in October 20138 and declared operational in November 2014, pursuant to which the European Central Bank directly supervises all “significant” banks9; and (iii) the Single Resolution Mechanism, a common framework on bank recovering and resolution, comprising a Single Resolution Fund and a European bank resolution authority (the Single Resolution Board)10, which were created in July 2014 and are expected to be fully operational from January 201611.
The four articles in this Chapter analyse the main aspects of the Banking Union considering the existing law in the fall of 2013, and their relevance has not been lost with, and indeed has been confirmed by, subsequent legislative developments.
Diogo Feio, a former Member of the European Parliament and lawyer, discusses the reform of the banking sector in Europe. He first provides an overview of the challenges confronting the European Union – in particular the significant variations of borrowing rates across Member States, the need for more diversified funding sources for companies and a more resilient banking sector – and analyses the EU actions taken to tackle such challenges, including the stronger prudential requirements of the “Capital Requirements Directive IV”12, which is applicable since 1 January 2014, and the several pillars of the Banking Union.
The new Single Supervisory Mechanism (“SSM”) is addressed by Dr Petra Senkovic and Adelaide Cavaleiro, directors at the European Central Bank and Banco de Portugal (the Portuguese central bank and supervisory authority), respectively. Dr Senkovic focuses on the important role of the European Central Bank within the SSM. In November 2014, the ECB assumed responsibility for the direct supervision of significant credit institutions (essentially, the major banks in each Member State), holding all standard micro-prudential powers traditionally exercised by national authorities, and is also entrusted with the overall oversight of the supervision of all non-significant institutions, together with the competent national authorities. The main challenges for the ECB arising from its new tasks are discussed, such as the organisation of work within the SSM and cooperation with national authorities, the need to reconcile the principles of central bank independence and democratic accountability in the supervisory function (including reporting to national parliaments), and the need to cooperate closely with the national authorities outside of the euro area. Ms Cavaleiro in turn analyses the SSM from the standpoint of a macro-prudential policy, including the recommendations of the European Systemic Risk Board (established in 2011), the macro-prudential framework, as well as the interactions between macro- and micro-prudential supervision.
Growth and economic recovery of the European Union and its Member States are the ultimate aims of all the measures taken both at the European and national levels to confront the financial and economic crisis. The EU has been criticised by some for relying too much on austerity and budgetary discipline, which resulted in recessive effects on the economy (especially in countries facing economic adjustment programmes, such as Greece and Portugal), rather than focussing on measures fostering growth. However, at least part of such criticism appears to ignore that sustainable and continued growth requires sound and balanced public finances, and that Member States have committed to maintaining balanced budgets, more recently, in the Fiscal Compact Treaty. EU support policies nevertheless play an essential role in promoting growth and economic recovery, and the Multi-annual Financial Framework (MFF) for the 2014-2020 period13 and its associated programmes are key in this regard.
Chapter 5 contains a detailed analysis of these policies and instruments by Ricardo Passos, a senior director in the Legal Service of the European Parliament. Mr. Passos starts by providing an overview of the complex decision-making process in order to reach an agreement on the MFF for 2014-2020, which after an exhausting two-an-a-half years of negotiations finally received the consent of the Parliament and was adopted by the Council in December 201314. The approval of the MFF and of the more than 60 support programmes associated with it, are most welcome, even though the existing budgetary and own-resources system can be seen as not entirely satisfactory in order to promote the general interest of the Union as a whole (or even in keeping with the existing EU Treaties), as argued by Mr Passos, who anticipates that a mid-term revision of the MFF, already foreseen in the regulation, will be unavoidable. Attention is also given to the current lack of synergies between the EU and national budgets, and it is pointed out that this concern may be addressed in the context of the “European Semester” procedure, under which the Commission analyses and provides guidance on draft national budgets submitted by national governments.
Finally, Bruno Telchini, the former President of the UAE (2013-2014), briefly addresses the important role of innovation and research & development in promoting sustainable growth, and discusses the main recent initiatives in this context, including specific support programmes such as Horizon 2020, the creation of the European Technology Institute and the protection of Intellectual Property Rights.
We would like to convey a final word of thanks to Editions Bruylant, which has long maintained a partnership with the UAE, in particular regarding the publication of the proceedings of the General Congresses.
Carlos Botelho Moniz
Pedro de Gouveia e Melo
31 January 2015
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I
OPENING REMARKS AND KEYNOTE SPEECH


UAE Congress Opening Remarks
BY

CARLOS BOTELHO MONIZ
Mr President Jorge Sampaio,
Honourable Judge of the Court of Justice of the European Union,
Mr President of the Lisbon District Council of the Portuguese Law Society,
Dear Speakers and Moderators,
Dear Colleagues,
Ladies and Gentlemen,
 
As we begin the XXVII European Lawyers’ Union (UAE) General Congress, please allow me to share a brief but heartfelt word of thanks.
First, to our association’s Executive Committee, and particularly to our President Bruno Telchini, for the trust they placed on us a year ago when in June 2012 in Barcelona the Executive Committee decided to organize in Lisbon the 2013 Congress.
I would also like to thank João Soares da Silva, Chairman of Morais Leitão, Galvão Teles, Soares da Silva, the law firm of which I am honoured to be a partner, for the firm’s enthusiastic support of this initiative.
I’d also like to acknowledge the Portuguese Association of European Law (Associação Portuguesa de Direito Europeu) and the Association of Portuguese Competition Lawyers (Círculo dos Advogados Portugueses de Direito da Concorrência) for the support they gave to the Congress and for publicising the initiative among the members of both associations.
I would also like to thank once again the speakers and moderators for accepting our invitation to participate in the various sessions of the Congress.
We were aware (Pedro de Gouveia e Melo and I, when we composed the list of invited speakers) that we set the bar very high, and we are delighted to see that our ambition became reality.
In fact we have gathered four panels of very high quality speakers from the political, intellectual and business communities, professors from renowned European universities as well as from the EU and national institutions and colleagues from the legal profession.
I’m sure that we will have four very interesting working sessions during the day.
I would like also to thank all conference participants for your interest and your presence. In particular, I’d like to warmly welcome all members from other UAE delegations who are here with us today despite their numerous professional commitments and the difficulties related to yesterday’s strike (something we could not have imagined when scheduling this Congress).
Last but not least, let me address a special word of thanks to President Jorge Sampaio, a political figure of unquestionable prestige, but also a reputed colleague in the legal profession, a lawyer among lawyers. We are honoured with your presence.
Lorsque nous avons proposé la réalisation de ce Congrès à Lisbonne, la question du thème à traiter s’est posée. Or, dans cette période que nous traversons et dans le cadre d’une association européenne comme la nôtre, nous avons considéré qu’il s’imposait de mener une réflexion sur la crise économique et financière qui a frappé l’Union européenne au cours des dernières années, et d’une manière très dure quelques États membres, notamment le Portugal.
De toute façon, la réalité étant extrêmement riche et complexe, il fallait faire des choix concernant les sujets des différentes sessions du Congrès et je veux partager avec vous très brièvement le sens et les raisons de ce choix.
Tout d’abord, il nous a paru nécessaire d’essayer de comprendre la genèse de la crise et d’analyser les réponses que l’Union européenne a essayé d’apporter tant sur le plan politique et institutionnel que sur le plan économique et financier.
Aujourd’hui, quelques années s’étant écoulées, nous sommes frappés par l’échec des mécanismes de prévention prévus au Traité de Maastricht. En particulier, la procédure concernant les déficits excessifs, qui devrait constituer un mécanisme d’alerte, de suivi et de correction d’éventuels déséquilibres budgétaires des États membres, s’est avérée totalement inefficace.
Par ailleurs, on a pu constater l’inexistence de véritables mécanismes européens de gestion de crises au sein de l’Union économique et monétaire, des solutions ad hoc ayant été appliquées à la situation de pays comme la Grèce, l’Irlande, le Portugal, l’Espagne et Chypre.
Entre-temps, il est vrai que des mesures avec une autre ambition ont été adoptées, tels le nouveau Traité sur la discipline budgétaire et le Mécanisme européen de stabilité, mais nous aurons certainement l’occasion d’analyser les perspectives qui résultent de ces initiatives.
De plus, la recherche de solutions exigée par l’urgence des événements a été et semble être toujours marquée par le rôle essentiel des mécanismes diplomatiques et intergouvernementaux de gestion de la crise, avec un affrontement parfois très dur des intérêts nationaux, au détriment de la « méthode communautaire » et de l’ambition de définir un intérêt européen commun. Ce thème est à mon avis essentiel.
Je me demande d’ailleurs et avec une certaine angoisse, je dois l’avouer, si cette crise pourra remettre en question le rêve d’une « maison commune européenne » et si l’affaiblissement de la « méthode communautaire » (qui constitue une « empreinte » majeure de la construction européenne) ne serait pas un de ses legs les plus funestes. C’est une question que je pose à nos illustres orateurs en guise de provocation.
Deuxièmement, dans le domaine de la politique de la concurrence, où les compétences de l’Union sont plus solides, particulièrement celles de la Commission européenne, il nous est apparu essentiel d’analyser l’application des règles européennes relatives aux aides d’État aux mesures adoptées par les États membres concernant le secteur financier, notamment pour ce qui est des opérations de recapitalisation des banques.
Nous avons le privilège d’avoir aujourd’hui parmi nous une des fonctionnaires européennes responsable, au sein de la Direction générale de la concurrence, de l’application de ces règles et de compter également sur un panel, modéré par le juge Cruz Vilaça, composé d’avocats distingués qui suivent de nombreuses opérations de ce genre dans différents États membres.
Le secteur financier, nous le savons tous, est aujourd’hui l’objet d’une attention spéciale concernant l’adoption de mesures destinées à combattre la crise, et surtout à assurer la prévention de nouvelles crises. De même, on envisage des solutions permettant de stabiliser l’union économique et monétaire et de créer des conditions de confiance pour le développement de politiques d’investissement et de croissance durable.
Ainsi, nous allons consacrer la troisième session de notre congrès à l’analyse des projets portant sur la création d’une union bancaire, impliquant notamment une discussion sur la création de mécanismes européens de contrôle, de garantie de dépôts, de recapitalisation et de résolution d’institutions financières. Ces questions sont à l’ordre du jour et devront connaître des développements majeurs dans un avenir proche.
Nous sommes heureux d’avoir parmi nous des spécialistes qui vont nous présenter leurs perspectives personnelles sur ce thème : il s’agit de cadres supérieurs de la Banque centrale européenne, de la Banque du Portugal, d’un illustre membre du Parlement européen qui accorde une attention particulière à ces questions et de confrères de renom profondément impliqués dans la thématique du secteur bancaire dans le cadre de leur activité professionnelle.
Finally, we conclude our proceedings with an analysis of the prospects for promoting sustainable growth policies, involving a reflection on the economic, political and institutional conditions necessary for pursuing such objectives. We will pay special attention to the negotiations between the European Parliament and the Council concerning the financial package for the period 2014-2020, that were concluded with success.
Furthermore, in order to go beyond the legal perspective, we will benefit from the macroeconomic analysis of one of Portugal’s most distinguished economists, known for the depth of his analysis concerning the reasons behind the crisis and the conditions needed to overcome it.
Ladies and Gentlemen,
I won’t take up any more of your time given that we’re all eager to hear from our guests and that we have a very full schedule today.
I hope that you enjoy the Congress and your stay in Lisbon.
Thank you very much for your presence.



Keynote Speech to the XXVII General Congress of the UAE
BY

JORGE SAMPAIO
Ladies and Gentlemen,
Good morning. As a lawyer by profession, I feel very honoured indeed to stand before you to speak at your XXVII General Congress. Please, permit me to sincerely thank the organizers – in particular my good friend Mr Galvão Teles – for having me here.
However, I must say that when Mr Galvão Teles made this tantalizing invitation, I warned him quite clearly that I would certainly not speak on the main topic of your Congress.
So, the first thing I want you to know is that I will focus my remarks on a number of “basics” and that the point I would like to make here is about the need to go back to the basics of the European project if we want to overcome the current crisis.
My take is that we need a New Deal for Europe. This is not a legal issue. This is a “to be or not be” question. In other terms, Europe is faced now with a true existential crisis about the legitimacy, the credibility and the very nature of the integration process.
Let me make three points and start by saying a few words about the current crisis – this is my first point.
All opinion surveys show that support for the EU is declining among European publics. The well-known snapshot of the “European Union, the new sick man of Europe” (a label which, as some of you may remember, was attributed originally to Tsar Nicholas I when he described the Ottoman Empire in the mid-19th) summarizes the main findings of the Pew polls conducted last March in eight EU countries.
In a nutshell the main findings regarding the eight European nations surveyed by the Pew Polls are:
	A median of only 28% of the public think European economic integration has strengthened their economy – this includes for instance 11% Greeks and Italians, 22% French (but 54% Germans).

	A median of only 45% now think favourably of the EU – this support is down 34 percentage points in Spain since 2007, it declined 23 points in France and 20 points in Italy over the same period; and even in Germany, where 3 in 5 people are still favourably inclined toward the EU, support is down 8 points.

	When asked if they would favour or oppose giving more decision-making power to the EU, 71% of the British, 63% of the Greeks and 53% of the French oppose it. Only in Germany (51%) and Italy (49%) does such centralization enjoy even modest support.

	Looking at the next generation of EU citizens (I mean, considering young adults aged 18 to 29), confidence in the EU project also wanes among the “children of Europe” with, for instance, backing for the EU down 28 points in France, 42 in Spain and 11 in Germany since 2007.

	Regarding the euro, support for it remains strong despite the impact of the euro crisis: 64% in Italy, 67% in Spain, 63% in France, 69% in Greece and 66% in Germany.

	On the EU image abroad, a median of 54% of 29 non-EU members have a favourable view of it – 37% of Chinese, 54% of Brazilians, 63% of Russians and 50% of Americans, for instance, see the EU in a positive light, as was the case in 2007. Indeed it would be interesting to see also some figures about the image of the EU in developing countries and in our Mediterranean neighbours.


So, rising public dissatisfaction towards the EU seems a well-rooted trend that is linked to the prolonged economic crisis.
But the good news is that it appears that the euro crisis is not yet a crisis of the euro.
The bad news, rather, is that frustration towards Brussels and erosion of the Europeans’ faith in the guiding principles of European integration seem to be growing across much of Europe.
Furthermore, public trust in political leaders has been weakened by the way they have managed the economic downturn. Moreover, the euro crisis has exposed intra-European divisions, in particular over German leadership and attitudes towards Germans in general, while reinforcing general stereotypes among Europeans about each other.
Two additional pieces of bad news: the overall level of dissatisfaction with the direction of countries at national level is very high (80% in France, 97% in Greece, 96% in Italy, 94% in Spain, 68% in Britain and 41% in Germany) and pessimism about the future is on the rise almost everywhere.
Ladies and Gentlemen,
Why am I taking up your time with such a detailed overview of the findings of these polls?
Merely because I really think that we cannot afford to ignore this crisis over the legitimacy and the credibility of the European project. Indeed, there is also at stake the crisis of the European integration model in its various dimensions: the social model, the economic crisis, the euro crisis and the banking crisis.
But this lack of trust in the EU and the increase in Euroscepticism are dangerous trends – on the one hand, they can undermine efforts made over the past half century and derail the integration process; on the other hand, they are feeding rising populism in our western democracies, in the EU and beyond.
Let me focus now on my second point: how to overcome this existential crisis by making headway to closer European integration.
Against this backdrop, my take is threefold. 1. We have to build upon lessons learned both from failures and from achievements. 2. The apprehension, fears and concerns of European citizens have to be addressed through closer strategies at European and national level. 3. If Europe is part of the problem, there is no other solution but further, better and closer European integration.
Over the past months, various outstanding European figures have been echoing ideas and suggesting concrete avenues to overcome the current crisis.
In early June, Jacques Delors gave a lecture here in Lisbon at the Gulbenkian Foundation on how to rebuild a stronger Europe. I fully endorse his vision and ideas – so instead of reinventing the wheel, let me recall here some of his points on how to strengthen Economic and Monetary Union, which I think is a key challenge and a priority.
The principle of differentiation is at the heart of Delors’ vision
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