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  INTRODUCTION: SOMETHING IS ROTTEN IN THE STATE OF BRITAIN


  Although I worked as a political correspondent for many years I had never before seen the real treasures of the Palace of Westminster. They live in the Victoria Tower at the
  south-western end of Sir Charles Barries Gothic masterpiece, a few hundred yards from its better known counterpart Clock Tower, which houses Big Ben. Here can be found the archives
  containing more than 1.5 million Acts of Parliament passed since 1497. They include some of the seminal laws of the land, the very essence of nationhood: the Petition of Right 1628, the Habeas
  Corpus Act 1679, the Bill of Rights 1689, the Slave Trade Acts of 1807 and 1833, the Great Reform Act of 1832 and the Parliament Acts of 1911 and 1949. They also contain a few best forgotten: the
  Dangerous Dogs Act 1991, the ID Card Act 2006, the Safeguarding Vulnerable Groups Act 2006, umpteen Criminal Justice Acts, the Licensing Act 2005 and a welter of legislation to restrict, rather
  than enhance, our freedoms, such as the ban on smoking or on making hostile comments about religion.


  If there is a fundamental difference between the laws passed today and those of yore, this is it: for hundreds of years the fight, both literally and metaphorically, was to advance the cause of
  personal liberty and to reduce the power of the state; in recent times, the reverse has happened. Parliament, which is meant to defend the citizen from the executive, has connived in allowing
  the government to encroach once more on our rights. The means of doing so has been through increasingly intrusive and restrictive legislation that is introduced ostensibly for our
  own good by a state that seeks to control more and more aspects of our lives.


  This not an anti-government point; nor is this an anti-government book. It is about the limits that should properly be put on government. Its contention is that government has overstepped the
  line in a significant way in recent years and especially since 1997 when Labour came to power, sporting a sneer for the nations institutions and a swaggering determination to smash them.
  However, this is not meant to be an anti-Labour book, though no doubt it will feel like one to that partys supporters. If a new government of a different stripe continues the trend of the
  last decade or so, it will be equally deserving of criticism. Yet despite its claim to represent the British people, New Labour actually felt like an alien interloper in an ancient land, preaching
  the fetish of modernism and despising tradition. It evinced a predisposition to micromanage individual behaviour and ride roughshod over liberties, both of which are very non-British traits.


  We have had over a dozen years of pointless, often harmful, legislative tinkering. This is not to say that new laws are always bad; nor is it to aver that all government action is flawed. This
  is clearly preposterous. But it is to say that it has not been necessary to have had dozens of laws whose lack of efficacy has been apparent from the outset, which were introduced simply to make a
  political point and not to make anyones life better or simpler or freer. Scores of criminal justice measures were promulgated so that ministers could say they were doing something, not
  because they made any difference. We have had a permanent revolution in schools that has failed to improve standards; an axe has been taken to the nations constitutional edifice which was so
  painstakingly put together, albeit haphazardly, over the centuries; the database state has burgeoned to the detriment of personal privacy; CCTV cameras festoon our cities; and
  millions of adults are treated as though they are potential child molesters when all they seek to do is to offer their time to help others.


  We are living in a looking-glass world where everything is back to front, where the owner of a Shetland pony has to obtain an ID card for the animal, but claiming more than 100,000 of
  taxpayers money by abusing parliamentary expenses rules is OK providing the culprit (in this case the former home secretary) apologizes.


  People often talk about big government in a theoretical way but these are its practical consequences. Big government is emphatically not, as some would have us believe, the new centre ground in
  British politics, a consensus around which we can all happily gather. It is not about running the NHS or the police, or the Army or care homes; it is about interfering in our lives to an extent
  that is neither healthy nor wanted. We are snooped on, harried, pestered and made to feel like criminals by a regime ruled by targets and tick-box craziness.


  And what have our legislators been doing while all this has been going on? They have spent too much of their time thinking up ever more imaginative ways to claim their generous allowances and
  have given up their primary task: they are there to hold the government to account but have allowed a torrent of legislation to pour forth. There has been a frenzy of law-making that has changed
  the character of the nation in a way that many of us neither expected nor wanted  even those who voted Labour (especially those who voted Labour, perhaps).


  The great expenses crisis of 2009 merely brought all this to the surface: resentment against a government that raised taxes after promising not to and then wasted billions of pounds on failed IT
  systems and top-heavy administration; incredulity over ministerial claims that crime has fallen when we can see with our own eyes that it hasnt; frustration at the inane regulations, the
  unjustified use of fines and charges, the bloody-minded parking restrictions, unreasonable European directives, multiculturalist busybodies, and the vast, overpaid and largely
  useless quangocracy disconnected from the rest of us. It has all gone on for too long and the people to blame are those who failed to put a stop to it: our MPs. Yet having said that, real freedom
  resides in the power of parliament to hold the executive in check. Only here can the balance be restored and the essential elements of British commonsense reinstated in our national life. Despite
  the expenses scandal and the demoralization of MPs, it is to a renewed House of Commons that we must look to get a grip on this and restore some sanity.


  Something was already rotten in the state of Britain, but this is not a rotten country: those archives in Victoria Tower are testament to its greatness. Older Acts, written on vellum (as they
  still are), are rolled up and stored while more recent documents are kept in file boxes, some so large that they cannot easily be held together. Once upon a time we had even more laws passed each
  year. Then, however, Acts took up just a page or two; today many are longer than a nineteenth-century Russian novel.


  It is true that we live in a more complex world but modern government seems to regard its primary task to make it even more onerous and complicated rather than less. This is not confined to
  central government; local councils, the government that most people come into contact with on a day-to-day basis, also feel it necessary to make our lives more difficult, often in order to justify
  their own existence. It is particularly true of that least accountable institution of all, the European Union (EU), which is responsible for probably half our laws but which for reasons of space
  cannot be dealt with here, even if its presence pervades much of the legislative narrative of the past quarter of a century.


  Instead, this book lays out the mind-boggling problems that the British government and legislature have brought upon their own people. The book opens with a broad sweep highlighting where
  government has stepped in and commonsense has been pushed aside, and then focuses more specifically on the major problems caused by bad laws in the areas of criminal justice,
  licensing, ID cards, education and childcare, smoking, the DNA database, counter-terrorism, and health and safety.


  This book is not intended to be a libertarian tract, nor does it seek to rail against the state in all its forms. I acknowledge a role for government that is irreversibly greater than previous
  generations could possibly have imagined outside wartime. But we all know that something has gone wrong in recent years; we all recognize that there has been a significant, even profound, shift in
  the relationship between the citizen and the state that is distinctly unsettling  and, indeed, un-British. This can be rectified without great constitutional upheaval. It simply requires
  politicians to trust people to make their own decisions and run their own lives with minimum interference from the centre; they should give a helping hand when it is needed and wanted. Above all,
  this means that the government, whichever party is in power, should simply stop meddling.




  
    
  


  CHAPTER 1


  THE THEFT OF COMMONSENSE


  This is a story about a theft. Our commonsense has been stolen. In its place we have been given new laws, dozens of them, hundreds of them, thousands of them. A long tradition
  of pragmatism has been replaced by a legalistic approach to everything. Where common law once provided the glue to our society, statute has taken its place. It has restricted the scope for
  discretion and for latitude; and this inflexibility has made us angry, not least when we discovered that the very people who were supposed to be keeping an eye on this  our MPs  were
  spending their time obsessing about their expenses in order to live a grand life on our money.


  When I was growing up there were two common phrases that you hardly ever hear today. One was Its a free country. The other was There should be a law against
  it. They tended to be uttered by people older than my parents who had probably been born not long after the First World War and may well have fought in the Second. These phrases captured the
  very essence of Britishness and why those wars were fought. We were, or imagined ourselves to be, a free country in a way that most European countries were not and had never been.
  That notion of being a free country defined us. We were not people subject to arbitrary state power and we both knew it and could say it. Perhaps this first phrase was used ironically at times; but
  when I heard it as a young boy it had a sense of certainty and permanence about it. What are we? A free country.


  The second phrase also says much about the sort of country we were, and are no longer. There were, obviously, lots of laws, but they were less obviously restrictive of individual activity. They
  set parameters within which the free bit could be exercised and were largely governed by common law precedents handed down over the centuries. We had liberty; we did not have licence.
  Yet there were clearly things of which many people, especially older ones, disapproved and that they sometimes wished could be legislated away, such as the looser morals that were on show in the
  1960s. You could imagine an old codger leering at a girl in her thigh-high mini-skirt in 1963 (when sexual intercourse began, according to the poet Philip Larkin) and saying: There should be
  a law against it. And if the girl had overheard, she would have replied: Its a free country, grandad. Mind your own business.


  However, neither of these phrases applies today. We are no longer a free country, not in the sense that previous generations would have understood the phrase; and, whatever it is, there almost
  certainly already is a law against it. The point is that the two go together. Liberty is freedom from the arbitrary exercise of the law, even if the people applying it believe they are doing it for
  your own good. There is nothing worse than a paternalistic government that believes it has the right to interfere in most aspects of our personal lives and justifies doing so on altruistic grounds.
  At least with despotisms you know where you stand: despots are seeking to exercise power over the individual and have few philanthropic reasons for doing so. It is far easier to rail against them,
  if more dangerous. However, the insidious accretion of power to a benign and democratic state through the increasing use of the legislative process to restrict what we do and shape who we are
   sometimes literally  is more destructive in the long run because it creates a society of pliant individuals who are forever looking for someone else to help them
  out. Personal responsibility is destroyed and gives way to a notion that the state or one of its many agencies will provide everything. We become dependent upon others rather than on ourselves; we
  become supplicants and clients of the state.


  How did this come about? For an answer we must look to an unusual set of circumstances that came together with the election of New Labour in 1997. This brought into office a fundamentally
  different administration from any seen since the early twentieth century. Because Labour had been out of office for so long, none of the senior cabinet posts was occupied by anyone with experience
  of governing. Tony Blair announced himself the leader of the political arm of none other than the British people as a whole1, even though the
  majorities in 1997 and 2001 of 170 or thereabouts were secured with a smaller proportion of the votes than Harold Wilson took when losing to Ted Heath in 1970. At the 2005 election, the
  political arm of the British people as a whole took just over 36 per cent of the vote, the lowest share of any government since the Second World War. Since the turnout was just 61 per
  cent, that means Labour had the support, at the ballot box, of only 23 per cent of the electorate.


  Inexperience linked to a disproportionately large parliamentary majority was a dangerous concoction. Labour set about undermining another bulwark of the system, the Civil Service. After 18 years
  of brooding resentment at its treatment at the hands of what it considered to be a predominantly Tory-supporting media, Labour also believed that Whitehall was stuffed full of conservatives, both
  with a small and large C, who would resist the reforms they wanted to push through. This involved the introduction on an industrial scale of management consultants to
  provide advice once given by civil servants. A baleful consequence of this was the imposition of a target culture that stifled local decision-making, removed discretion, cost the earth and
  suffocated commonsense. This machinery has been presided over by Gordon Brown, a chancellor-cum-prime minister so convinced of his own rectitude that he considered himself
  entitled to waste vast sums of our money and then to suggest that we thank him for doing so.


  It was a toxic mix. We knew and felt it happening but were powerless to do anything about it, a bit like Howard Beale, the fictional newsreader in Network, a satirical film set in the
  newsroom of an American TV company that cynically exploits the deranged ravings of their top anchorman. Beale becomes so frustrated at the refusal of anyone to listen to reason that he invited
  viewers to open their windows and yell into the streets: I am as mad as hell and I am not going to take it any more. Maybe such conspicuous expressions of indignation are more
  acceptable in the United States than they are here. When we are as mad as hell, the most forceful manifestation of our emotions has tended to be a resigned shrug or a heavy sigh. Understatement is
  one of our endearing national characteristics; but it also means we can more easily be taken for a ride. Our predisposition to react benignly to developments that would have other people taking to
  the streets is to be applauded. However, this quintessential mildness relies on governments, local councils and others who can interfere in our lives to do so only when it is absolutely necessary,
  and then in a fair and balanced way. In its years in office, the Labour government patently failed to identify this fulcrum. It introduced legislation because it believed that its very function was
  to pour forth a cascade of new laws each year, even when there was no demand for them.


  Labour is not unique in this regard, though the past decade has almost certainly been the worst in modern peacetime history for government interference in peoples lives and the
  encroachment of the state on individual liberties. Depressingly, it is by no means certain that matters will improve under any other government. Suggest to a minister of any political stripe that
  they might try to get through the parliamentary session without legislating and they will look at you as if you are crazy. Propose that existing laws should take effect before new ones are
  introduced and expect a blank stare. Urge that for every new law an old one should be repealed and wait for the snort of derision. After all, what are politicians for if not to
  bring in laws? We legislate therefore we are should be written on the gates of the Palace of Westminster. I once asked a cabinet minister at a news conference if, in view of the large
  amount of criminal justice legislation that was being introduced, there would be a moratorium on future laws while the new ones took effect. But what would we do with our lives? was
  the response, only half in jest.


  Every year, there are 20 or 30 major Acts of Parliament. That is up to 350 substantial pieces of legislation over the past 12 years, each spawning dozens of secondary regulations. Since 1997,
  the Home Office alone has introduced 60 Bills, launched more than 100 consultation papers, made at least 350 regulations and created an astonishing 271 new offences. In his ten years as prime
  minister, Tony Blair presided over more than 3,000 new laws, more than 1,000 of which carried jail terms. Gordon Brown added hundreds more. To call this a frenzy would be to do an injustice to
  sharks in a blood-filled ocean. Labour created new offences at twice the rate of the previous Tory administration, which had been bad enough in this regard.


  Whereas many governments might feel it necessary to have an opening blitz of law-making to get its pet ideas onto the statute book, Labour started off slow and then picked up speed. In 1998,
  Labours first full year in power, 160 new offences passed into legislation, rising to 346 in 2000 and 527 in 2005. And what was the result of this? Nick Clegg, the Liberal Democrat leader,
  observed: A country less free than before, and a marked erosion of the trust which should exist between the Government and the governed. Weighing down the statute book with new laws was no
  substitute for good government.2


  Then again, many of these new laws were actually directives laid down by the European Union about which Mr Clegg and his party are so enthusiastic. Yet while the influence of the EU has been
  considerable, that does not explain how so many areas outside the EUs competence, such as criminal justice policy, have seen so many new laws.


  The Home Offices 60 Bills in 10 years have caused confusion in the criminal justice system, inviting the opprobrium of judges while achieving little that has obviously made the country a
  safer place. The Department for Environment, Food and Rural Affairs brought in 640 new offences, the vast majority through secondary legislation, and the Department for Trade and Industry produced
  another 592. Even the Foreign Office brought in more than 250. Each addition swelled the enormous number of offences already on the statute book.


  Much of this legislation has been an attempt to change the way people are rather than to deal with the consequences of their misbehaviour. Ministers, too many of them with too much time on their
  hands, believed that any crisis, any perceived social ill, should invite legislation. Rather than take a deep breath, they greeted every moral panic with new laws. Being seen to have done
  something required a statute where a press release might have sufficed.


  New criminal offences can symbolize many things: they can reflect changing cultural sensibilities or they can be a response to technological or economic developments. In Labours case they
  exposed both the governments strength and weakness: it had the strength through its parliamentary majority to push legislation through parliament and control the political process; its
  weakness was an inability to do anything about the things that matter, like crime, much of which has remained almost untouched. Anti-Social Behaviour Orders (Asbos), introduced in the Crime and
  Disorder Act, one of New Labours first major pieces of legislation, may have made ministers feel better and might have given some sort of redress to people whose lives have been made
  miserable by the behaviour of others. However, Asbos have done nothing to repair the social malfunction of the communities on which they are imposed. What happened to tough on the causes of
  crime?


  Where will it all end? When we get in, says the opposition, there will be such a mess that we will need more laws to undo the last lot. Will any politicians really, truly
  commit themselves to stop frustrating the activities and livelihoods of Her Majestys law-abiding subjects with unwarranted interference, intrusiveness and incompetence?


  How did we get to this point? What is that drives the legislative mania of modern governments? Have they no sense of history, no philosophical framework within which they can understand the
  point at which government activity must end and the private citizen begins? They have lost all concept of the impact of excessive law-making on the freedom of the individual. Perhaps they have
  never read the wise words of John Stuart Mill, whose powerful assertion of the individuals right to resist the blandishments of society and to be free, by and large, from interference by the
  state was contained in his short treatise On Liberty, published in 1859. He did not take an ultra-libertarian approach, that all state interference and laws circumscribing actions were
  wrong; but he believed he could devise a principle enabling us to decide the point at which legislation impairs the spirit of liberty:


  
    
      The only purpose for which power can rightfully be exercised over any member of a civilized community, against his will, is to prevent harm to others. His own good, either
      physical or moral, is not a sufficient warrant. . . It is important to give the freest scope possible to uncustomary things in order that it may in time appear which of these are fit to be
      converted into customs.3

    

  


  This analysis is even more valid today, given the encroachment of the state on the lives of its citizens to a far greater degree than could have been imagined by Mill.


  State interference on its own is not incompatible with liberty; it can, indeed, be its protector. The state clearly needs to keep law and order, fight wars, provide strategic
  infrastructure and defend minorities from the tyranny of the majority. It is the extent of its intrusiveness that is at issue here, a gradual arrogation of the power to interfere so that
  increasingly people feel powerless to resist. The question is to what extent are those in a position of superiority justified in disciplining and constraining the behaviour of others for their own
  good?


  In 1984, George Orwell recognized that the greatest infringement of liberty was not incarceration or torture by the state but to make a man think as the state decreed. That is why the
  novel is the ultimate extension of the illiberal propensities of state power, why we are both right and wrong to describe modern society as Orwellian: wrong because it is nowhere near as bad,
  despite some sinister similarities (like cameras in the street); but right because it is the direction of travel.


  The principal justification for state interference is that it saves the individual from being interfered with by other individuals who are more powerful than themselves. In many ways, this
  should be the only justification. However, the twentieth century saw a gradual acceptance of the view that the state is entitled to interfere in order to protect the individual from his own
  actions. Licensing laws which were introduced during the First World War because munitions workers were getting drunk were practical, not moral.


  Now we have laws on drinking that are designed quite specifically to stop people getting drunk even if they are not going to pose a threat to others, for their own good. We have allowed the
  state to interfere in our lives to stop us smoking, eating the wrong food, taking drugs, driving without a seat belt or riding without a crash helmet even though these are only for the protection
  of individuals who should be free to make up their own minds. There are, of course, aspects of all these activities in which the state as the representative of society has an interest. The cost to
  the NHS and the taxpayer of treating alcohol- and smoking-related diseases, the victims of car and motorbike crashes, drug addiction and obesity evidently gives the state a say
  in these matters.


  The ban on smoking in some public places was ostensibly created to prevent staff in pubs and clubs being affected by passive smoking. It has been justified because it has encouraged people to
  give up for their own good. However, the ban on foxhunting was an unjustifiable interference on human liberties because some people did not like what a minority of people did. It was pure class
  spite and falls perfectly into what Mill would have considered excessive intrusion, by a party whose members have never liked foxhunters as a group. Where a political party has a huge parliamentary
  majority, it becomes difficult if not impossible to defend the freedom of the individual or small groups of people against the arbitrary power of an executive able to demand total loyalty from most
  of its legislators. Even sizeable rebellions by party members fail to dent such majorities. MPs become insouciant to the defence of liberty, believing it is pointless to confront a majority that
  will inevitably push the legislation through.


  Opponents become isolated and regarded as trouble-makers when all they are doing is fighting for their liberties. There has been too much legislation in recent years that has penalized
  legitimate minority pastimes. Mills principle that the only pur pose for which power can rightfully be exercised over any member of a civilized community, against his will, is to
  prevent harm to others disappeared a long time ago. We now have too many laws introduced for the wrong reasons and for no obvious benefit. Worse, they circumscribe freedom and privacy, which
  should not happen without good cause.


  This book will explore some of the more egregious examples of pernicious intrusion into all our lives, from the database society and the forests of CCTV cameras watching our every move to the
  nitpicking laws that have simply served to make life more difficult. In addition are those laws that have curtailed free speech, allowed strangers access to our homes, entitled the state to purloin our property, stopped activities that have been legal for centuries and banned lawful protest. In large part, I have ignored all the bad financial laws  the tax
  changes and plugged loopholes that probably cause more people greater angst than almost anything else.


  The problem with so much regulation and social policing is that, when a law is proposed that may well be a proper response to a real problem, it just seems like another wretched addition to the
  dismally long list of things we can do no longer. Why are so many laws introduced that merely inconvenience the respectable and law-abiding majority, while almost daily, it seems, there is a horror
  story telling the dreadful consequences that have arisen because someone in authority has failed to keep real criminals in jail for the duration of their sentence? Employees of government agencies,
  from social services to the police, are so laden with statutory requirements and targets that they are no longer able to exercise discretion and commonsense. Would not the great efforts of
  government (and I include Brussels) to bury us under an avalanche of laws and regulations be put to better purpose if they were properly directed?


  Can any of this be stopped? One answer would be to take a leaf out of the book of Zaleucus, the lawgiver, who ruled at Locri Epizefiri, one of the earliest Greek colonies in Italy, at around 660
  BC. According to the historian Edward Gibbon: A Locrian who proposed any new law stood forth in the assembly of the people with a cord around his neck and if the law
  was rejected the innovator was instantly strangled.4 If we introduced that at Westminster we might be better governed  and have fewer
  MPs.


  But what constitutes a bad law? One that circumscribes or prohibits what was once a perfectly acceptable form of behaviour could qualify, though that is not of itself bad. For instance,
  requiring people to wear a seatbelt is a restriction on what was once a legal and harmless activity, namely travelling in a car without restraint. However, there was potential risk to the individual driver or passenger and the law was devised in order to reduce that risk. Road accident statistics suggest it has succeeded in that end, as has the law requiring a
  motorcyclist to wear a crash helmet. It is not, then, a necessary condition of a bad law that it stops people doing something they should be allowed to do in any free society, provided the
  restriction on liberty is proportionate and the law achieves its intended aim. However, many of the laws introduced in recent years are either disproportionate or they fail to do what the
  government said they would do. The worst laws, as we shall see, fail both tests. It is said, though less often now than it used to be, that the basis of our liberty is the rule of law, under which
  everything is allowed unless specifically prohibited.


  According to A.V. Dicey, the nineteenth-century constitutionalist, this was one of the features that distinguished England from its continental counterparts, where people were subject to the
  exercise of arbitrary power and were proscribed from actions that were not specifically authorized.5 Effectively, this principle limited the scope of the
  state to intervene in peoples lives. Law set the boundaries of personal action but did not dictate the course of such action. Some limitations on personal freedom are introduced ostensibly
  for our own good, but since 1997 the pace of proscription has grown alarmingly.


  On July 1, 2007, it became a criminal offence throughout the United Kingdom not merely to smoke a cigarette in a public place, but in your own car if other people share it to travel to work or
  if it is used for work purposes. It is also an offence to smoke in a room in your own home if it doubles as a workplace. It is now a crime, punishable by up to five years in prison, to smack your
  own child if a visible mark is left as a result. It is also an offence to mount a horse and ride off in pursuit of a fox. Since 1997, it has been a crime to possess any handgun, even a .22 calibre,
  for sporting purposes. An individual whose most aggressive instinct is to fire at a target can no longer do so in this country, even under licence, though special dispensation has been given to the British team for the 2012 Olympics in London. Since 2003, it has been illegal to own a horse, donkey or a Shetland pony without obtaining an identity card for the
  animal to ensure it does not poison anyone who eats it. At the same time, a thief who steals goods worth 200 or less from a shop is no longer arrested and taken to the police station but
  handed an 80 fixed-penalty notice, without any criminal record provided it is paid on time.


  Even teenage canoodling is now criminalized under the Sexual Offences Act 2003, which forbids under-16s from engaging in any sexual activity. One solicitor told how he had to deal
  with the case of two teenagers arrested on suspicion of mutual indecent assault, following a complaint by social workers. The case was dropped, though the children had to spend time in custody late
  at night.


  It is now an offence, punishable by a 5,000 fine or six months in jail, to set off a firework after 11 p.m., an objectionable and anti-social thing to do, but one that has not been a
  crime until recently. Under new EU proposals, it will be an offence to deny that the genocide of the Jews in Europe or of the Tutsi in Rwanda happened. Now, it may be especially obnoxious and
  somewhat loopy to hold such views but here we really are entering the realms of thoughtcrime.


  The state has taken other powers, justified under cover of the war on terrorism but which in the wrong hands could prove sinister indeed. The Civil Contingencies Act, introduced in 2004,
  significantly extended the arbitrary powers of ministers, once again (and this is characteristic of many of these developments) with little public or parliamentary debate. This measure would allow
  a minister to suspend sittings of parliament if necessary and to declare a bank holiday to shut down businesses. Any panic or disorder could result in armed troops being placed on the streets. By
  executive decree, property could be destroyed or requisitioned, assemblies banned, the Armed Forces mobilized and special courts set up to deal with suspects if it was felt another atrocity was planned. Only retrospectively would ministers need to get the endorsement of parliament that they were right to use these powers.


  As the government correctly points out, there have always been powers  for example, the Defence of the Realm Act  that can be wielded by the executive in times of national
  emergency, such as an imminent invasion. However, this new Act (which is less about defending the country and more about dealing with contingencies whose severity will be for the state agencies to
  determine) does not make clear the precise circumstances in which the powers would be used, other than that they must be grave and serious and pose a threat to the security and
  economic wellbeing of the nation, or part of it. The potential for the misuse of this legislation by a malign administration in more unsettled times is enormous.


  We know, too, that given powers to restrict individual freedom, the police may use them in ways that were not intended, or certainly not understood by parliament when they were passed. Section
  44 of the Terrorism Act 2000 has given the police carte blanche to stop anyone and to question them within certain designated areas; it is no longer a requirement that reasonable suspicion that a
  crime has been committed must be present. It was under this provision that Walter Wolfgang, the octogenarian Labour activist later elected to the partys national executive, was held after
  being ejected from a conference for having the temerity to heckle Jack Straw, the then foreign secretary. Section 44 was also the reason given to a trio of bemused train spotters detained and
  questioned by anti-terror police over what they were doing on a railway platform at a station through which politicians were expected to travel. This power has been used hundreds of times in ways
  that it should not have been, a fact acknowledged by both the government and the police.


  Another aspect of liberty is privacy. It may be hard to believe in a world where people crave televised notoriety that there are still many who cherish anonymity. In a truly
  free society it should be possible for someone who does not wish to come to the attention of the state to remain unnoticed provided he breaks no laws. As A.J.P. Taylor observed, before the First
  World War, the average citizens interaction with the government was largely limited to paying tax.


  
    
      Until August 1914 a sensible, law-abiding Englishman could pass through life and hardly notice the existence of the state, beyond the post office and the policeman. He could
      live where he liked and as he liked. He had no official number or identity card. He could travel abroad or leave his country for ever without a passport or any sort of official permission. He
      could exchange his money for any other currency without restriction or limit. He could buy goods from any country in the world on the same terms as he bought goods at home.6

    

  


  Of one thing he could be certain: the inviolability of his home. However, recent research has uncovered 266 separate powers under which the police and other state agents can
  enter your home, often using force to do so. As Harry Snook, who con ducted the study for the Centre for Policy Studies, said: The growth in powers of entry should be seen in context as a
  symptom of the expanding role of the state in the lives of citizens.7


  The proliferation of state databases, again very much a recent occurrence, has also rendered the concept of the private individual a thing of the past. ContactPoint, the childrens
  database, will contain confidential details on every child in the land, including a record of school achievements, police and social services records and home address. Each child will be assigned
  an identifying number so that the authorities can access his or her records.


  This database is being developed ostensibly to curb child abuse, but it goes much further than the Child Protection Register, which held information about children considered
  to be at risk. One reason all children are to be included is to avoid stigmatization. Only gradually have people become aware of the existence of this database, but they
  have every reason to be interested. As the joint parliamentary select committee on human rights pointed out:


  
    
      The information which may be included on the database about a child goes beyond purely objective facts about a child, such as name, address and date of birth. It includes
      information, such as contact details of persons providing services including health services, which may reveal very sensitive information, such as the fact that a 17-year-old girl has been
      referred to family planning services.8

    

  


  It also includes the existence of any cause for concern about a child, an extremely subjective and open-ended phrase which is almost bound to include very
  sensitive information.9 How long will this information remain on the state database? It is supposed to be erased when the children turn 24 but will
  some youthful, even childish, transgression return to haunt them in adulthood? We cannot be sure.


  Meanwhile, the NHS is continuing to develop its database that will, for the first time, make all our medical records available electronically and centrally, rather than filed away in the
  surgeries of our family doctors. Medical records are, perhaps, the most sensitive that are kept and we are understandably reluctant that anyone should see them except those that must. Supporters of
  the idea say a centralized electronic system will stop records going missing (will it?) and ensure instant access to the records of patients if they are taken ill away from home.


  However, many GPs are distinctly uncomfortable with this plan and are concerned that comments they include on a patients record will fall into the wrong hands because the scheme allows
  for summary information captured during a GP consultation [to] be automatically extracted and transferred to a nationally accessible spine.10 Would it not be better  and more in keeping with the concept of privacy  if everyone could keep their own records on a health card rather than place them on a
  multibillion pound national database that will be vulnerable to hacking or crashing? There is, of course, one group that will always be able to access all the information with one click, and that
  is the state and its agencies.


  Ministers have always promised to keep the information separate, yet they have proposed that details held by one department should be available to another, though the legislation to make this
  possible was withdrawn from the Coroners and Justice Bill, where it had no reason to be, in the spring of 2009. Furthermore, given the welter of anecdotal evidence from those wrongly identified as
  miscreants by the Criminal Records Bureau or the innocent people whose details are now on the worlds largest criminal DNA database, does anyone trust that the information held about us will
  be accurate or consider that the technology is foolproof ?


  Link all these databases together and you have something that is awesomely intrusive, whatever the justification that can be advanced in favour of each. We have, almost without realizing it,
  become the most snooped-on nation on earth, electronically tracked from cot to coffin. Our most personal details will be stored forever, all in the name of modernization and, we are told, for our
  own good.


  But we have not yet got to the main event, the ultimate weapon of state control: the national identity system. This is something that the state has long sought to introduce. When it comes to
  softening up the country for an ID card, the Home Office has been prepared to play a very long game. Every home secretary for the last 50 years has been presented with a proposal drafted by
  officials for an ID scheme.


  It is this extension of state control through the unfettered and unthinking deployment of modern surveillance technology and databases for which the Labour years will most be
  remembered. Our children, millions of whom are now routinely fingerprinted without parental consent, will be perplexed as to why their forebears came so easily and with so little public debate to
  allow the state to manipulate their lives.


  To make any of these points is to invite opprobrium from government ministers, who not only dispute the thesis but question the motives and the sanity of its promulgators. Before he left the
  Home Office, Charles Clarke loosed off a broadside against what he called a dangerous poison now slipping into some parts of the media view of the world.11 He added: In the absence of many of the genuinely dangerous and evil totalitarian dictatorships to fight  since theyve gone  the media has [sic]
  steadily rhetorically transferred to some of the existing democracies, particularly the United States and the United Kingdom, some of the characteristics of those dictatorships.


  This was a classic Aunt Sally speech. Nobody sensible has called the British state totalitarian, nor compared it with Soviet Russia or Nazi Germany. The true benchmark for comparison is not
  Europe under fascism or communism but Britain as the doughty champion of individual freedoms that it once was; it is this instinct that has been eviscerated. Mr Clarke said those who denounce the
  government for its illiberalism are fantasists who do not understand, the balance of powers which currently exists in our society, whether legal or political. Yet it is the government
  that has tilted this balance quite deliberately  in some cases properly, in others not  to exercise greater control over the citizen. There can be no other explanation for what has
  happened.


  So why do we not care more? We have, apparently, been convinced by the government that the liberties we once cherished are worth trading for security. According to the British Social Attitudes
  Survey, there has been a marked decline in the British publics traditionally strong commitment to civil liberties.12 More people
  than ever are prepared to see freedoms that used to be taken for granted, such as free speech and the right to protest, dispensed with. A large majority sees some erosions of
  liberty as a price worth paying to combat terrorism.


  The survey even uncovered dwindling support for the fundamental principle of the criminal justice system, the presumption of innocence. People were asked whether they regarded an innocent person
  being convicted as a worse outcome to a trial than a guilty individual walking free. Whereas 20 years ago, nearly 70 per cent said they would be more perturbed to learn that an innocent person had
  been convicted, that has now fallen to 52 per cent. We have become inured to restrictions on liberty that few would have tolerated outside wartime a generation or two ago. However, are those of us
  who are deeply concerned about the illiberal tendencies of recent years guilty of hankering after a time that never existed, of perpetuating a false mythology around the notion of ancient
  liberties for which we do not really care much?


  Professor Conor Gearty of the London School of Economics, one of the compilers of the British Social Attitudes survey, says liberal values peaked in the late 1960s and early 1970s, and have
  since been assailed by folk devils and moral panics. He added: The idea of political liberty needs to be argued afresh for generations unfamiliar with what it means to struggle
  for freedom: it is too good an idea to let go without a fight.13


  It would never have crossed the minds of an earlier generation that such a fight would even be necessary. The great danger is that those growing up now do not understand the
  importance of winning it.


  
    
  


  CHAPTER 2


  THERE IS JUST TOO MUCH LEGISLATION


  Laws have always been needed to regulate relationships between people. Laws are the rules of life. When we lived in caves, there would have been codes governing who slept where
  and with whom, who got the first hunk of mammoth and who sat nearest the fire. These were hierarchical laws that relied on brute force for their implementation. Invariably, the caveman who
  benefited from these rules was the biggest and toughest in the tribe and got the best ribs and the woman with least facial hair.


  Why do governments introduce laws? The answer may seem obvious: to control behaviour. Yet most of us are already circumscribed in the way we act by social constraints and by older laws of the
  land that can be traced back to time immemorial. Is it really necessary to keep passing new laws every year further to dictate the way people act? And sometimes what appears to be an altruistic
  motive can have perverse consequences. Successive governments, for instance, have thought that they should seek to manage the behaviour of individuals in order to save money, for instance by
  curbing smoking and thereby reducing the illnesses that cost the NHS a fortune to treat. Arguably, the economic justification is suspect since fewer smokers or drinkers results in less tax and less
  money to fund the NHS. It also means people live longer, which is another financial pressure on health and social care.


  The desire of government to manipulate and determine personal behaviour is a fairly recent phenomenon. The state has always wanted people to pay taxes, to conform to the
  orthodoxies (either religious or political) of the day, to be loyal to their country and to observe certain standards of decorum that were expected by the society of the time. But that was about
  it. It was not really until the twentieth century, and especially after the Second World War, that governments began actively to intervene in peoples lives specifically to transform society
  and mould it in the image it wanted. There is an academic discipline devoted to behaviouralism that has influenced modern politicians in a way they are probably unaware of, though
  their officials would be well apprised of the science, if such it could be called. When an issue bursts into the news and a government minister comes under pressure, often from the media, to
  do something about it, the politician is immediately confronted with the problematic nature of peoples behaviour.


  For instance, if there is a newspaper campaign against prostitution, how do governments go about preventing women (or men) selling their bodies for sex; or how do they control demand for
  paid-for sex? More to the point, why should they? There might be a burst of moral indignation against activities of which the majority disapproves, but if two adults wish to engage in a financial
  transaction for sex who are the rest of us to stop them? The government might argue there are other matters at stake: there is the exploitation of women by pimps, though an answer to that would be
  to legalize prostitution. There is the seediness of areas associated with the sex trade, though a solution would be to have licensed red-light districts. There are the criminals and the drug
  traffickers drawn to the tawdry areas in which prostitutes operate. In which case make drugs legal. However, even though legalizing activities that many might find shocking or immoral might
  actually solve all the problems that governments find intractable, what they seek to do instead is to keep them unlawful but change the behaviour of the people in order to choke
  off demand. As we know, they invariably fail to do so.


  The failure of legalism is becoming apparent to governments around the world. A few years ago, the Downing Street Strategy Unit carried out a study into how the state went about changing
  behaviour and whether it actually succeeded in doing so.1 The report noted how much more compliant people had become over the past 30 or 40 years and
  readier to accept the strictures of the state:


  
    
      Attitudes to risk and responsibility can change dramatically over time. For example, the overwhelming public support for the compulsory wearing of seatbelts today is far
      removed from public resistance to their imposition in the 1970s. It was once unthinkable to ban smoking on aircraft; now it is almost unthinkable to allow it. Similarly, todays
      narrowly-balanced attitudes towards the state ban on prostitution reflect a steady softening in attitudes among the public over the past 20 years.

    

  


  The study focused on the conundrum with which modern governments grapple: how far can they go before there is a backlash from a public that is simply sick to death of being
  hectored?


  
    
      Although there are areas where the public expects government to act (for example, drink driving) there are others where the public is less sure of the governments
      appropriate role (for example, banning smacking of children). On the one hand there is a desire for government not to inter fere within peoples personal lives and choices. On the other
      hand, there is also a growing awareness of causal responsibility and a desire for people to get the rewards (or suffer the consequences) of their own choices and decisions.

    

  


  The report went on:


  
    
      Broadly, the public recognizes a legitimate role for the government to intervene where there are significant externalities to behaviour  i.e. individual behaviour
      creates costs or benefits for others. For example, robbery clearly creates significant negative externalities and government is expected to intervene to discourage that behaviour. Similarly,
      for behaviours which generate significant positive externalities  such as charitable giving  government can legitimately act to encourage that behaviour.2

    

  


  What is most interesting about this document is the somewhat blas assumption that it is the function of the state to interfere in the lives of people up to a point at which they start to
  find it intolerable. And, when that point is reached, governments are then invited to consider how they might best break down resistance in order to bring about the behaviour that they want to see.
  At no stage is the question asked: should governments be doing this at all? The report maintains that the principal justification for the extraordinary amounts of legislation that we see today is
  that the public wants government to achieve various goals: a strong economy, better education, security, health and so on. To achieve these, they must employ many tools, including laws, punishments
  and regulations, taxes and subsidies, the provision of public services, information and persuasion. Of course people want a strong economy and good health care: the point here is whether achieving
  them should be the sole preserve of the state or whether they can be obtained in some other way, through greater private provision for instance. How ever, while the public will clearly want many or
  all of these goals to be achieved, they are persuaded and convinced that only the state can deliver them.


  WE HAVE TOO MANY MINISTERS


  One reason why we have more laws than ever before is because we have more government ministers than ever before. They have to do something, and what better than pilot a
  new Bill through parliament? Private offices exist to get their minister something to do; civil servants are waiting around to facilitate the new legislation. Everything in government is set up to
  encourage the promulgation of more laws, not their removal. A junior minister who does not get their name in the paper is a junior minister going nowhere. With such a growth in government, there is
  a commensurate burgeoning of the stuff of government, which is no longer about running things efficiently but about finding new areas to get involved in. The trend was supposed to be the other
  way.


  When the Thatcher government took office in 1979, the government ran the railways, the airlines, delivered water, electricity and gas, dug coal from the ground, made steel and operated the
  buses: the great postwar nationalizations meant the state was all pervasive. It needed a bureaucracy to manage it and ministers to guide the bureaucracy. It was by far the biggest employer in the
  land. Yet when all of these industries were privatized and the states blue-collar staff was reduced almost to none, whereas the battalions of white-collar civil servants hung on in there.
  There are roughly the same number of employees in the Home Civil Service (about 480,000) today as there was in 1979, despite 30 years of supposed rationalization, value for money blitzes and
  efficiency drives. Post-Thatcher Britain was meant to have less government, yet we have more than ever, with extra tiers in Brussels, Scotland, Wales and London as well as dozens of central
  agencies, quangos and regional bodies. The cost is stupefying. In 2008, 1 billion was spent simply on the PR of state-run organizations.3


  This expansion of governance is commensurate with the aggrandizement of the political classes. To cut the civil service it is first necessary to take an axe to the great thicket of ministers,
  special advisers and political researchers that it is required to sustain. In the nineteenth century, a sizeable chunk of the globe was ruled by a group of ministers and a civil
  service a fraction of the size it is today. Gordon Brown presided over the biggest cabinet in history: 23 full members, 6 others entitled to attend and 4 more who could attend if their business was
  being discussed. That is 50 per cent larger than the average cabinet over the past 100 years. In 1900, the government of Lord Salisbury had 19 cabinet ministers, 10 non-cabinet ministers and 31
  junior ministers. That was 60 paid government posts. It took 60 years for that figure to rise by 20 and another 20 years for it to rise by a further 20, so by 1970 there were 102 total paid
  government posts. Today there are 106.


  It is a law of politics that the size of the cabinet is in inverse proportion to the stature of the prime minister. Winston Churchill and David Lloyd George, who established the modern system,
  preferred smaller cabinets, averaging about 10 members, though that was partly because they were wartime leaders. Even in peacetime, Churchill had only 16 members in his 1951 cabinet. A big
  difference today is that many decisions are taken in smaller committees and rubber-stamped by the cabinet, which does not have the authority it once had.


  The so-called payroll vote of ministers, whips and parliamentary aides who can be relied upon to support the government has ballooned in the past 25 years from just over 100 to more than 150. In
  1983, there were 21 cabinet ministers, 32 ministers of state, 29 junior ministers and 20 whips. Now there are 23 cabinet ministers, 33 senior ministers, 38 juniors and 26 whips. There have been
  various attempts to arrest this trend, but the initiative, inevitably, always comes from the opposition, not least because the government needs to find jobs for its MPs to keep them sweet. The
  Norton Commission established by William Hague when he was Tory leader recommended capping the size of the cabinet at 20 and other ministers at 50. In addition, there would be only one
  parliamentary private secretary per department responsible to the cabinet minister. Then there is Parliament itself. David Cameron, the Conservative leader, has said the number
  of MPs could be cut by 10 per cent without any problem at all.4 The same could be said for local government and the EU, where bureaucracy
  exists for its own sake.


  WE HAVE TOO MANY OFFICIALS


  Big government seeks out responsibilities that it should never have in a democracy. It interferes where it is neither wanted nor needed because it must justify its
  existence. It places excessive bureaucratic burdens on businesses, and then over-taxes the populace in order to sustain itself. Members of an over-governed society come to rely upon those in power
  to control their lives, which reduces personal freedom and saps enterprise and initiative. Too much government is a bad thing; yet we seem unable to stop it growing. Appearing before the public
  administration committee of the House of Commons, Lord Jones of Birmingham, aka Digby Jones, the former director general of the CBI, said that in his year in the government as a so-called GOAT (a
  member of the Government Of All The Talents) he found the civil service to be honest, stuffed full of decent people who work hard. But he added: Frankly the job could be done
  with half as many, it could be more productive, more efficient, it could deliver a lot more value for money for the taxpayer.5


  The state now employs more people than the population of Scotland, and the civil service is larger than the population of Sheffield; 1.2 million people  the size of Glasgow  are
  employed in Public Administration; 2.9 million people  bigger than the population of Greater Manchester  work in local government. The size of the state is out of
  proportion to what it has to do, but an even bigger issue concerns the extent of its role: it is doing too much. The big question of politics in the next 20 years or so is can we
  define what the state should do and set limits upon its expansion or even curtail it?


  There


  

  

  

  

  

  

  
    
      
    

  


  

  

  
    
      
    

  


  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  
    
      
    

  


  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  
    
  


  CHAPTER 3


  JERKING THE KNEE  LAWS THAT WERE MADE IN HASTE AND REPENTED AT LEISURE


  

  

  

  

  

  
    
      
    

  


  

  
    
      
    

  


  

  

  
    
      
    

  


  

  

  

  

  

  

  

  

  
    
      
    

  


  

  
    
      

      
    

  


  

  

  

  

  

  

  

  

  

  
    
      
    

  


  

  

  

  

  

  
    
      
    

  


  

  

  

  

  

  

  
    
      
    

  


  

  

  

  

  

  
    
      
    

  


  

  
    
      
    

  


  

  

  

  
    
      
    

  


  

  

  

  

  

  
    
      
    

  


  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  
    
      
    

  


  

  

  

  

  

  

  

  

  

  

  

  

  

  
    
  


  CHAPTER 4


  LAWS AND THE CRIMINAL JUSTICE SYSTEM
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