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LAW’S HUMILITY

This book advances a philosophical account of a substantive, albeit less elaborated, variant of jurisprudential disagreement about which kinds of non-legal facts determine the content and the normative force of the law. At the most abstract level legal philosophers disagree about the proper methodology of jurisprudence. Opinions are divided as to whether the proper method of philosophical inquiry about law consists in refining our description of what a legal practice is or, conversely, in justifying the practice of law from a normative vantage point. Further downstream, the bulk of jurisprudential controversy centres on the concept or the nature of law. Debates in this domain are usually cast in modal or essentialist terms such that the main question becomes whether legal validity can be attributed to norms promulgated by morally wicked governments or whether by its essence law serves a moral aim.

Without suppressing the relevance of formal disputes about the methodology of jurisprudence or the nature of law, the content of the book focuses on what makes the grounds of facts about legal content and legal normativity philosophically contestable. For instance, two judges may converge in their interpretation of a particular statute or precedent but disagree about ‘the content of the law’ because they diverge in their beliefs about whether statutes and precedents are the sole determinants of legal content. Perhaps less commonly, disagreement may also erupt about the ‘force of the law’, namely, about what makes legal authority or a particular institutional arrangement practically compelling.

Philosophers of both a positivist and anti-positivist persuasion commonly refer to instances of this type of dispute about the grounding of a class of facts as ‘theoretical disagreements’. Theoretical disagreement about the content and the force of the law is used as a term of art to be contrasted with empirical and doctrinal conceptions of legal disagreement commonly encountered in the context of legal advocacy, administrative and judicial practice about whether a legal rule applies to a particular circumstance. Whereas the latter type of disagreement is resolvable by consulting the appropriate legal materials (statutes, court rulings, executive decrees etc), the former type of disagreement invites us to inquire into what grounds the fact that a legal rule or principle is applicable in a given context or, respectively, what makes it the case that this rule or principle has a binding effect on its addressees.
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Introduction

There is no royal way from semantics to ontology. Although in its generality this byword can be used as a term of censure against those of an anti-metaphysical sentiment, my aspiration is specifically geared to showing that law could be a fitting instance of this truism. Some would say that I am already assuming too much. There is no denial that language is law’s primary vehicle of materialisation. Therefore, the semantic ‘royalist’ can argue, we shouldn’t so readily dismiss the thought that language seems to point the way to law’s reality. To what extent can the meaning of legal statements diverge from what their truthmakers are? At the same time, there is a long tradition of suspicion that law is not the kind of thing that can be distinctly normative in any robust sense. In the best case, a pessimist would retort, the fact that an action is legally required is verdictive1 in the sense that it merely reports a conclusion as to what ought to be done, without being in itself a further reason in favour of that action. In the worst case, the same pessimist would lament that the normativity of legal requirements only piggybacks on moral reasons or values, but that there cannot exist a distinct source of legal reasons.

One can adduce numerous platitudes in support of both semantic royalism and normative pessimism. If there is anything self-evident about law, it is the fact that jurisprudential claims about what grounds legal facts always take on board predications of legal content. One need only accept the further premise that legal predications have propositional rather than expressivist content and there naturally emerges the metaphysical question of what in the world accounts for the truth of legal propositions. Moreover, it is the same propositional content expressed by legal claims that seems to premise its binding effect on further extra-legal conditions such as social acceptance, validation by external standards or a logical-pragmatic presupposition of bindingness.

My focus on cognitivist theories of law renders the treatment of legal disagreement across the semantic spectrum of legal discourse irredeemably partial. The sprawling expressivist theories of law, within and beyond the legal realist tradition, will be ostentatiously absent in the following exposition. On an expressivist understanding of legal statements, to understand what a legal utterance means is to understand what it is to have a peculiarly ‘legal’ thought.2 On this approach, it is the having or possession of the thought that calls for jurisprudential scrutiny rather than any extra-mental element that could serve as the object of legal representation. The exclusion of these views from the scope of my direct engagement is not an indication, on my part, of their irrelevance for regimenting deep disagreements in law, but a confession of their radical opposition to any robustly metaphysical account of the nature of such deep disagreements.3

The following chapters provide a gradual elaboration of the idea that jurisprudence is answerable to questions of ontological commitment both with respect to the truthmakers of legal propositions and the grounds of legal normativity. As it is commonly used, ontological commitment is a technical term, but this does not prevent philosophers from endowing it with potentially conflicting meanings. That being said, there is at least convergence in the acknowledgement of the Ockhamite flavour of this term. At this highest level of abstraction, ontological commitment is an achievement term in the sense that it can be associated with the score assigned to any metaphysical theory when judged for ontological parsimony.

The possibility of metajurisprudential inquiry into the grounds and normativity of law stands and falls with the existence of the object of such ontological commitments. This project is as frail as any project in lofty metaphysics and as resilient as any armchair or scientific confidence in a mind-independent reality.4 Accordingly, this book lacks the resources but also the ambition to be a direct counter-argument to the possibility of dispensing with the existence of metaphysically secure truths at the fundamental level. This is still far away from arguing that legal entities are necessarily part of the world’s layered fabric. There is room for arguing that legal categories are metaphysically shallow, yet the ultimate grounds of their truth-apt use are firmly grounded in hard facts about the existence of fundamental stuff, objects, structures or processes.

Behind the metaphysical centrality of predications of legal content, I plan to argue, lies an unarticulated but pervasive semanticist bias, namely that we can somehow draw conclusions about the structure of reality from the logical regimentation of its linguistic representation. What I intend to convey by using the term ‘metaphysical centrality’ is the misguided – as I intend to argue – assumption that the correspondence of legal truth to reality consists by logical fiat in its correspondence to legal facts, namely, facts about the existence of entities of a distinctly ‘legal’ kind (legal norms, legal rules, legal obligations, legal directives etc). If a legal philosopher wants to commit to more substantive metaphysical arguments about law, then she should ask what kind of non-legal facts ground legal facts. What remains available for lofty theorising can be either an exercise in descriptive sociology or modest conceptual analysis. There is no further question, the story goes, to be asked about the ontology of law that does not amount to espousing an immodest approach to metaphysics, at least from the perspective of general jurisprudence.

This will be the leitmotiv that will drive my argument in Chapters 1, 2 and 3. In Chapter 1, I will outline the virtues and inherent limitations of Dworkin’s model of theoretical disagreement in law. This brief exposition is meant to smooth out the transition from the value-laden vocabulary of his argumentative prose to a more abstract articulation of the joints that connect legal thought and talk with the metaphysical impact of governance by law. In Chapter 2, I examine the relationship between legal facts and legal propositions from what I would like to refer to as the verificans point of view, namely, the point of view of what in the world makes legal propositions true. At first glance, this perspective appears to be nothing more than a theory of legal facts, namely, facts about the existence of legal norms or legal obligations and rights, the obtaining of which guarantees the truth of assertions of legal content. But this is precisely the assumption that I will try to challenge by replacing our familiar talk of legal facts with a more abstract talk about the truthmakers of legal propositions. I will defend this replacement by explaining how it allows jurisprudential theories with disparate ontological commitments but a common cognitivist ambition to account for the nature and grounds of legal truth.

In Chapter 3, I examine the relationship between legal facts and legal propositions from what I would like to refer to as the verificandum point of view, namely, the point of view of the shareable objects of the cognitive attitudes we hold vis-a-vis the content of the law of a particular legal system. This is perhaps a loftier way to talk about the propositional point of view or, less abstractly, the point of view of thinking about the law in truth-conditional terms. As I plan to show, truth-apt statements about what the law requires here or there need not be indexed to a normatively privileged point of view. In other words, instead of conveying practical information about what is obligatory or required from the point of view of the law, they convey metaphysical information about what counts as part of the content of the law of a given legal system. This constitutive (as I will call it) reading of legal statements offers a much more inclusive array of options with respect to how speakers carrying determinate jurisprudential commitments can articulate their understanding of what legal practices contribute to the content of the law.

The same story will have a counterpart in the discussion about the relation of law to practical normativity. Again, the origin of my objection is metatheoretical as the problem that I see arising stems from what I believe to be a metanormative bias in favour of measuring the eligibility of something as normatively compelling by testing it for its reason-giving capacity. Whereas I do not intend to question the close connection between practical normativity and guidance by reason-giving considerations, I do intend to scrutinise its scope of application and more specifically whether and how legal facts, if they exist, can be normatively relevant by means of being reason-giving. My suspicion is that at least part of what explains the association of legal normativity with reason-giving is the intuitive pull of a currently pervasive metanormative view of practical normativity. According to this view, a consideration or fact is a full-fledged reason for an agent to perform an action or adopt an attitude if this consideration or fact influences or bears upon the selection of a particular course of response, can serve as an explanation of those behavioural responses that exemplify this act- or attitude-type and, finally, can operate as a standard of appraisal of the agent’s exercise of her rational capacity.

Chapters 5 and 6 concern the restrictive effect of this association of practical and, consequently, legal normativity with the influential-explanatory-evaluative function of reasons. In Chapter 5, I will take the liberty of venturing a digression in the broader discussion about the different roles that reason-giving considerations are assigned in different normative contexts (normative bearing or influence, evaluation and explanation). More precisely, I plan to use the space of this chapter to offer reasons to resist the thought that practical considerations operate at their highest normative capacity only when they perform all three functions (influential, evaluative, explanatory) at the same time. By enlisting the support of recent advances in the areas of rationality and the semantics of thick evaluative concepts, I will suggest that a much richer normative terrain exists where these three functions can be assigned to different types of consideration without there being any sort of normative or epistemic underperformance.

In Chapter 6, I will avail myself of this broader ‘alliance’ of ‘normative dissidents’ – social practices featuring the attribution of thick evaluative properties and rational requirements of coherence and consistency – in order to show how legal philosophers who are not willing to shoulder the metanormative commitments of full-fledged legal reasons for action can delineate the practical space within which the truthmakers of legal propositions become normatively relevant. In this regard, I will re-introduce Joseph Raz’s theory of Nexus reasons as an advocacy of the co-performance of the influential, evaluative and explanatory roles by considerations that aspire to attract the status of a full-fledged reason for action. Accordingly, I shall argue that the Nexus model operates as standard of normative robustness for theories of law that enlist the normative concept of a reason for action in their metanormative inventory.

Chapters 4 and 7 have been assigned the task of illustrating how the reconfiguration of the site of jurisprudential disagreement about the metaphysics and normativity of law can result in an enlargement of the scope of first-order and second-order variants of ontological and practical disagreement respectively. In Chapter 4, I will put to use the arguments regarding the truth-conditional understanding of ontological commitment (legal propositionalism) and the constitutive structure of legal statements from Chapters 2 and 3 respectively by showing how their joint validity can accommodate two levels of metaphysical disagreement about law. In Chapter 7, I will take a similar step in treating the triple function of reason-giving considerations (influential, evaluative and explanatory) and the exemplary appeal of the Nexus model as guides for designing a counterpart two-layered model of normative disagreement about law.

In the service of enlarging the scope of jurisprudential disagreement about the metaphysics and normativity of law, I shall take the liberty of recruiting Ronald Dworkin’s integrity theory of law,5 Joseph Raz’s service conception of legal authority,6 Scott Shapiro’s planning theory of law7 and Mark Greenberg’s moral impact theory8 as the four exemplary illustrations of the potential impact of metajurisprudential scrutiny. These four theories of law will serve as the diagnostic material of the alternative model of jurisprudential disagreement I will try to develop and defend in this book. As I purport to demonstrate, this sampling is anything but random. Cumulatively, they represent an ideal amalgamation of analytic jurisprudence’s gradual descent from the modal terms in which the relationship between law and morality has been examined. Driven by different visions, all four model theories converge in their rejection of crude supervenience accounts of the co-variation between descriptive and legal facts, and instead offer valuable insights in the relevance of grounding explanations in law.

The aim of this book is to demonstrate that to their detriment, our local jurisprudential disagreements are oblivious to the formative impact of their unpronounced metaontological and metanormative commitments. What motivates my characterisation of this oblivious stance as detrimental is my concern that the dominant parlance in which we frame our disagreement about the grounds and force of the law makes it too parochial or even too cryptic to be charitably understood by ‘non-legal’ (so to speak) philosophers working in general metaphysics and metaethics. To see why the potential fault lies more on our side and less on theirs, one need only observe the frequency with which we blame ourselves for talking past each other when we argue about the scope and plausibility of a normative versus descriptive jurisprudence.



1To the best of my knowledge, Christopher Essert develops the most detailed account so far in this line of criticism; see Essert (2013).

2Kevin Toh provides the most semantically refined account of legal expressivism, which he further associates with HLA Hart’s positivist project. According to Toh, an utterance of an (internal) legal statement is an expression of a conditional conative attitude by which the speaker displays her willingness to act in a particular way on the assumption that others have similar or mirroring conditional commitments. See Toh (2005) and (2011).

3Assuming that expressivism is the most promising avenue to pursue in the semantics of legal discourse, there would be no further matter of fact about the grounds and the normativity of law than what is suggested by an account of what makes it the case that someone thinks that (or is in a mental state to the effect that) something is legally required (grounds) and that someone thinks that (or is in a mental state to the effect that) a legal requirement provides a reason to act accordingly (normativity). By sharp contrast, a cognitivist approach to the legal point of view treats the propositional contents of mental states about the existence and force of the law as the primary loci of metaphysical and metanormative inquiry. The latter contents are usually portrayed as truth-evaluable propositions whose identification makes essential appeal to conceptual representations.

4Karen Bennett provides a systemic overview of suspicious treatments of lofty metaphysics. She suggests that there are at least three varieties of anti-metaphysical theorising: epistemicism, semanticism and anti-realism. The epistemicist will concede that metaphysical verdicts can be informative, but will abstain from privileging any viewpoint over another. The semanticist will treat core instances of metaphysical discourse as merely verbal disputes centred on questions of description rather than existence. The most radical of all three variants is the anti-realist who will deny tout court any robust sense of truth-aptness for metaphysical discourse. See Bennett (2009: 39–42).

5Although the argument from integrity first appeared in Dworkin’s seminal paper ‘Hard Cases’ (Dworkin (1975)), Law’s Empire (Dworkin (1986)) remains the locus classicus for the theory of integrity. Ancillary sources will include Dworkin’s more unified treatment of the concept of interpretation in Justice for Hedgehogs (Dworkin (2001)) as well as his extensive elaboration of the ‘stages’ in thinking about law (semantic, jurisprudential, doctrinal and adjudicative) and the concomitant different concepts of law (taxonomic, sociological, aspirational and doctrinal) in the collection of essays entitled Justice in Robes (Dworkin (2006)).

6Even though Raz’s development of his idea about the nature of legal authority is evenly spread across his prolific scholarship, I will attempt to single out as reference material the seminal moments in the deployment of his theory. These moments primarily include the following works: Raz (1986), (1994), (1999b) (2006) and (2011).

7My main source of reference will be Legality (Shapiro (2011)). Two instructive precursors of Shapiro’s theory of law are Shapiro (2002) and (2007).

8Mark Greenberg’s Moral Impact Theory of Law remains a work in progress; consequently, currently there is no definitive source covering all the implications of his argument. The most autonomous elaboration so far is Greenberg (2014). I will also rely on further essays that demarcate the periphery but also the ambition of his theory: Greenberg (2004), (2011) and (2017).





1

From Legalese to Ontologese

This is not the place to review the voluminous secondary literature spawned by Chapter 1 of Ronald Dworkin’s Law’s Empire. Nevertheless, one particular point remains relevant, namely, that this event remains an unsurpassed peak in our disagreement about the nature of law precisely because it illustrated how close towards existential denial legal philosophy has marched. The self-denying argument that this famous chapter raised is the idea that the scope of meaningful disagreement among competent legal practitioners and theorists meets its farthest radius at the intersection of empirical and theoretical disputes. That said, a proper vindication of the possibility of theoretical disagreement about the grounds of law remains a desideratum, as a sizeable cohort of legal philosophers voice sonorous objections against either the centrality or the very possibility of theoretical disagreement in law.

For the sake of my argument, I will single out three instances of the type of objection I just described as being particularly poignant. Each case features a different attempt at retranslating the phenomenon of legal theoretical disagreement in non-theoretical terms, be they empirical, (meta)pragmatic or (meta)semantic. The first has been forcefully articulated by Brian Leiter and purports to disprove the pervasiveness of theoretical disagreement about the grounds of law on empirical grounds.1 On Leiter’s account, what is theoretically informative is the existence of massive agreement about law in the sense that the existence of this agreement points the way to exploring positivism’s unpronounced explanatory virtues. His line of attack bifurcates into mutually supportive theses. According to the Disingenuity Thesis, disputants about the grounds of law are consciously or unconsciously driven by the urge to mould the law into what they believe to be an ideal version of legality. According to the Error Thesis, parties to the purported disagreement about the grounds of law are literally mistaken precisely because what makes the matter about the grounds of law a non-issue is simply the fact that there is no convergent practice among legal officials with regard to what is valid law in this particular case.

The second objection is rather recent and draws its impetus from the impressive progress in philosophy of language in relation to the modelling of our semantic and pragmatic disagreements. Philosophers like David Plunkett and Timothy Sundell argue that what at first glance looks like an instance of theoretical disagreement about the grounds of law is more likely to be explained as an instance of metalinguistic disagreement where the grounds of the relevant dispute are pragmatic rather than theoretical – or, more specifically, jurisprudential.2 On their view, disagreement about whether legal content is determined solely by social facts or also by normative facts can be construed as an instance of what they describe as metalinguistic negotiation concerning the normative issue of which of a range of competing concepts of law should be used in a given conversational circumstance.

The third objection comes from recent advances in truth-relativist semantics.3 Persistent disagreements about matters of taste or prudential value, the relativists hold, are less puzzling or urgent than empirical disagreements about the earth’s rotation or the current weather in Chicago. The former point to situations in which it seems that neither of the two opposing parties is at fault in terms of upholding their respective positions. In a recent article, Andrej Kristan and Massimiliano Vignolo provide a novel legal realist response to the possibility of the existence of two incompatible yet faultless interpretations of the same set of legal provisions. In their view, there are cases where both interpretations are legally correct and justified by virtue of their being in agreement with the sources of law, but inasmuch as they are incompatible, they constitute a disagreement. Accordingly, episodes of faultless disagreement involve ‘two agents having attitudes or performing speech acts that cannot both be accurate and yet with neither agent being responsible for violating constitutive norms concerning belief/assertion’.4 Moving beyond the case of formally contradictory legal statements, Vittorio Villa goes a step further to suggest that the quintessentially faultless interpretive disagreements in law are substantial and thickly evaluative, and hence they cannot be formally resolved.5

As already evidenced by my way of framing the dispute, I purport to argue that, despite the independent plausibility of their non-jurisprudential (ie, empirical, linguistic and epistemological) grounds, these anti-theoretical conceptions of the ambit of our disagreement about law do not exhaust the material out of which jurisprudential disagreements take shape in the minds of philosophically inclined interlocutors. However, the source of my resistance to taking these objections as direct refutations of the possibility of theoretical disagreement in law is not Dworkin’s insistence that the argumentative character of legal interpretation points both to the existence of such disagreement as well as to its resolvability by appealing to the best set of practice-sensitive principles.

As I am about to argue, Dworkin’s rendition of the nature and object of theoretical disagreement is part of the problem I am bent on addressing in this book. Likewise, his imperial avenue for adjudicating episodes of theoretical disagreement on the basis of the best political argument is too narrow and, perhaps, too demanding to be diversely populated. The respect in which Dworkin’s model of theoretical disagreement in law will be found lacking is not its depth or elegance, but its scope of application. What drives my resistance to these potent objections to imperial disagreements in law is that it remains, I dare to believe, an open question just what the precise object of theoretical disagreement in law is. My contention will be that this object is real and its reality is primarily metaphysical rather than linguistic, conceptual or psychological. Accordingly, the broader the scope of our theoretical disagreements about the reality and force of the law is proven to be, the humbler our aspiration to guess the profile of a potential winner in these debates should be.

That said, the idea that jurisprudential disagreement is at its core an instance of theoretical disagreement has yet to earn its pride of place in metaphysical debates about law, despite promising evidence that almost 30 years after the onset of this controversy, prominent recent contributions – positivist and antipositivist alike – to legal philosophy appear to be unhooked from the task of (dis)proving the possibility of theoretical disagreement in law, and are more perspicuously oriented towards offering victorious arguments against a commonly acknowledged background of meaningful theoretical disagreement. Even though I will try to convey my optimism that the acknowledgement of the possibility of theoretical disagreement about law tends to acquire the shell of a mainstream view, I caution against thinking that this is a certain victory precisely because this trend has only gained ascendancy recently and is still widely challenged. Keeping this caveat in mind, this book aspires to make good the finite ambition to scale a particular peak in the hope that it can lend additional support to the reality of theoretical disagreement about law by expanding its scope to what I will dare to term metajurisprudential questions.

The line of defence I intend to adopt will not focus on addressing the critiques advanced against Dworkin’s initial argument from theoretical disagreement head-on, but, perhaps surprisingly, on developing a critique of Dworkin’s chosen route to defending the prominence of theoretical disagreement about law. As it stands, Dworkin’s deployment of the argument from theoretical disagreement is aimed at debunking legal positivism rather than re-inviting legal positivists to deploy their own arguments after having reshuffled the vocabulary of
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