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TAKING LAW SERIOUSLY

This book celebrates the scholarship of Peter Cane. The significance and scale of his contributions to the discipline of law over the last half-century cannot be overstated. In an era of increasing specialisation, Cane stands out on account of the unusually broad scope of his interests, which extend to both private and public law in equal measure. This substantive breadth is combined with remarkable doctrinal, historical, comparative and theoretical depth. This book is written by admirers of Cane’s work, and the essays probe a wide range of issues, especially in administrative law and tort law. Consistent with the international prominence that Cane’s research has enjoyed, the contributors are drawn from across the common law world. The volume will be of value to anyone who is interested in Cane’s towering contributions to legal scholarship and administrative law and tort law more generally.
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FOREWORD

It is a deep pleasure to be able to introduce this fine collection of essays in honour of Peter Cane. The task of assembling a collection suitable to both the range and the quality of Peter’s work over the course of his distinguished career must have been a significant challenge; but it is one to which the editors have risen magnificently. Right across the broad terrain of Peter’s scholarship: constitutional and administrative law; the law of torts, alongside a range of compensation and insurance schemes with cognate concerns; jurisprudence; the structure, history and impact of legal ideas and institutions: the authors have truly done their subject justice.

The scope of the essays included in the volume makes it difficult to encapsulate their contribution – like that of their subject – in any integrated, thematic way. In this brief introductory appreciation, I will therefore focus my remarks on just a few of the many reasons which make Peter such a worthy recipient of this celebration volume; and on some aspects of his work which have had particular significance for me personally.

It probably makes sense to begin with the academic world of the late 1970s in which Peter’s career began. When he took up his Fellowship at Corpus Christi College Oxford in 1978, it was usual for an Oxford law tutor to teach across four or even five of the core subjects in the undergraduate curriculum; and perfectly respectable to make a career focused on teaching, perhaps interspersed with the publication of case notes, reviews and the occasional journal article. From the perspective of the increasingly research-oriented and specialised structure of legal scholarship and indeed teaching today, this world looks extraordinarily remote. I recall an unusually research-minded colleague taking me aside, early in my own academic journey in the mid-1980s, and advising me that if I wanted to build a good career, I must streamline my teaching down to the subjects in which I intended to focus my research. By the early 1990s, this revolution in the UK legal academy was more or less complete, spurred on by the invention of national Research Assessment. The typical Oxford tutor was teaching perhaps one or at most two core subjects and possibly an optional course or two, close to their research interests. Very, very few legal academics continued to work across a range of doctrinal fields; and the number who combined this breadth with the publication of truly original scholarship vanishingly small. Indeed, it is hard to think of anyone other than Peter who was able to pull off this extraordinarily difficult feat; and certainly no one else has done so with such consistency and over such a long period of time. He is, truly, a renaissance scholar of the field.

Doubtless the specialisation of the academy has had some benefits. But Peter’s remarkable scholarly output reminds us, I think, of what has been lost in the rush to hone our focus on our specialist fields. Unlike practitioners, who understand very well that legal problems do not organise themselves along the lines of conveniently delineated fields of doctrine, one of the ironies of the legal academy has been that the very period which has seen a diversification of methods and a burgeoning of innovative and even multi-disciplinary approaches to legal scholarship, has also seen an increase in the balkanisation of the terrain of the conventional common law classifications. One of the huge strengths of Peter’s work has always been his acute sensibility to the interaction between, for example, the broadly conceived tort and public law fields which have been his principal substantive interest, while also being attentive to the distinctive institutional logics which shape particular fields of law. In a remarkable way, he has been able to combine a vast amount of detailed exposition, systematisation and ‘mapping’ of the field – for example through his work on a number of textbooks, handbooks and companions – with scholarship which has genuinely pushed forward and redrawn the boundaries of the discipline. Combined also with his quite exemplary contribution to institution-building – notably but of course not exclusively at both the Research School of Social Sciences and the College of Law at the Australian National University and through the Australasian Association for Legal Philosophy – Peter’s work reflects not only a singular range of intellectual and communicative talents but also a quite prodigious work ethic.

Peter’s work has been of particular significance for me at a number of stages. As a result of the teaching culture already mentioned, I found myself catapulted into teaching second-year administrative law in Oxford: a particular challenge since I had myself studied administrative law only as a small part of a first-year constitutional law course. It was the mid-1980s, and a period in which, as a result of the efforts of a series of ministers in the Thatcher administration, practically every week seemed to throw up a new judicial review case. I remember Peter’s marvellously incisive yet economical An Introduction to Administrative Law (1986) – the very paradigm of a Clarendon Law Series text as originally conceived by its founder, HLA Hart – as an absolute lifesaver, giving me as well as the students (!) an elegant map of how the field fitted together; a clear and thoughtful account of the key issues and cases; and some critical ideas about the field, all within the compass of a mere 318 pages. As textbooks become ever longer and more elaborate, Peter’s book stands in my mind as the model of a book from which to teach gifted undergraduates.

Although we were colleagues in Oxford for more than a decade, it was really at ANU that I had the opportunity to form a close intellectual relationship with Peter, amid the relaxed yet invigorating environment of the RSSS where we were (part-time) colleagues for several years. As good luck would have it, we were both working on projects on responsibility in which, albeit in somewhat different ways, we were questioning the analytical/philosophical paradigm which had dominated treatments of this concept which was so central to a number of legal fields. It was an incredible pleasure and privilege to be able to have lengthy and regular discussions – often on the terrace at the Coombs building – exchanging ideas as our projects developed. Peter’s book, Responsibility in Law and Morality (2002) bears all the hallmarks of his scholarship; its pellucid clarity of structure and exposition; its innovative range in pushing analysis of responsibility beyond the criminal law and into civil and public law; and, best of all, its boldness of vision. This is reflected in Peter’s insistence that once one looks at the issues from an adequately institutional and comparative point of view, one sees not only the different significance of responsibility in different areas of law, but also the interactive and complementary relationship between legal and moral understandings of responsibility in particular fields, as opposed to the common vision of morality as the critical standard against which the law should be judged. It is a book which is seldom far from my desk, and to which I return regularly: it has a very special place in my lexicon of key works in legal scholarship.

Rarely can any university have pulled off such a hiring coup as ANU accomplished in recruiting Peter and Jane (Stapleton) in 1997. But I think it is fair to say that the move gave Peter not only the time but also the research environment in which to develop his ideas in a way which would have been much more difficult in Oxford or any other British university of the time. It was a marvellous thing to watch Peter making the most of the multi-disciplinary environment of the Research School, while steadfastly defending and advancing the interests and reputation of legal scholarship, and providing generous support and mentoring to younger colleagues in both Research School and Faculty (as it then was). The Political Economy of Personal Injury Law (2007) and the subsequent development of his (broadly speaking) public law scholarship in both comparative and historical directions, leading inter alia to Controlling Administrative Power (2016), are, I think, in part a legacy of that time. I have followed this work, too, with interest and admiration. So, in concluding this brief foreword, I simply thank Peter for his inspiration, friendship and collegiality, and tell him that I look forward to whatever is coming next …

Nicola Lacey

March 2021








PREFACE

It is an enormous privilege for us to be able to commemorate Peter Cane by way of this collection of essays. All three of us have co-authored works with Peter and have had the immense benefit of his advice and mentoring as colleagues and friends. We have been struck throughout this project by how many of the contributors have also been enriched both by Peter’s friendship and through his role as a facilitative critic. Like us, some of the contributors have worked with Peter as a co-author or otherwise have participated in projects he managed. All of them have been inspired by the brilliance, creativity and rigour of his scholarship. In whatever way we have come across Peter’s work, we have seen how his scholarship reflects his commitment to the importance of law as an academic discipline. For Peter, law matters.

As Nicola Lacey notes in her foreword, one of the most remarkable features of Peter’s scholarship is its combination of breadth and depth. Few, if any, scholars have illuminated the traditional territory of both public and private law with such imagination and insight. Even more impressively, that illumination has been shone from doctrinal, comparative, empirical, historical and theoretical perspectives. For this reason, it was never going to be possible to reflect the full range of Peter’s scholarly interests and achievements within the covers of a single volume. Accordingly, contributors to this collection were given essentially free rein to decide how they wished to engage with Peter’s scholarship. Nevertheless, their essays are a testament to the variety of subject matter and methodological sophistication evident in Peter’s oeuvre.

While the book is broken up into several sections for convenience, it will be apparent that the boundaries between the sections are somewhat porous. This is as it should be, for Peter’s own work defies neat classification. Consider one of his most important and inspiring books, Responsibility in Law and Morality. On one level, the book is theoretical, a critique of agency-centred moral philosophy in light of the law’s own responsibility practices. Tony Connolly’s contribution deals with this aspect of the book. Yet the unpacking of the law’s responsibility practices sheds important light on both public and private law. While his authorship of influential textbooks regarding tort and administrative law shows consummate command of the often dense and confusing details of the law, his overarching purpose in these works was always to provide ways of thinking about the law. Underlying themes are teased out, reasons for rules identified and connections between different areas explored irrespective of whether established doctrine recognises them. And his analysis of the law is routinely and deftly informed by insights from various perspectives. It is unsurprising that these books have provided generations of scholars and students with pathways to developing their own understandings of the law. In Controlling Administrative Power: An Historical Comparison, Peter paints on a large canvas with a broad brush to reveal an innovative and richly suggestive explanatory account of the structure and norms of administrative law. As Jerry Mashaw notes in his essay, Peter’s magisterial analysis considers differences in the regimes for the control of administrative power in several common law jurisdictions by reference to divergences in the tendency of ‘systems of government’ to concentrate or diffuse political power.

From his Key Ideas in Tort Law, which forms the subject of Stephen Sugarman’s essay, to his taking over the authorship of Patrick Atiyah’s Accidents, Compensation and the Law, to his editorships (among many collections) of The New Oxford Companion to Law, The Oxford Handbook of Legal Studies, The Oxford Handbook of Empirical Legal Studies and the forthcoming Cambridge Legal History of Australia, the pluralism that underpins so much of Peter’s scholarship shines through. For Peter, law is a human artefact, constructed as a compromise between many divergent views as to the law’s purpose and function. This orientation also explains his preference for non-essentialist approaches to the study of the nature of the law and legal systems more generally.

This collection was conceived in the pre-Covid world and the pandemic significantly affected its development. As editors, we are grateful to contributors who, despite the challenges, have produced a collection of which we hope Peter is proud. We would also like to thank the team at Hart Publishing. In particular, we are grateful to Sasha Jawed, whose sleuth work allowed us to use the cover image of the collection, and whose unfailing patience, good humour and good sense have brought this project to a conclusion with much less stress than might otherwise have been the case. We are also grateful to Sophie Hepburn, Eleni Katsampouka and Peta Lisle who provided us with editorial assistance.

There is always the risk that a Festschrift is seen as the end of the road for its subject, a celebratory but somewhat wistful look backwards to past glories. This collection is certainly a celebration of an extraordinary academic career but, fortunately for all, Peter shows no sign of putting the cue in the rack. We look forward to more of the outstanding work that prompted this collection.

Finally, as anyone who has ever had a conversation with Peter knows – whether that conversation be about one’s own work, his work or about the world and life beyond the realm of legal scholarship – one leaves brimming with ideas, energised and with renewed resolve. We offer this collection, then, not only as an appreciation for his remarkable contributions to legal scholarship but also as a celebration of Peter, the complete person. While Peter’s work has immeasurably enhanced our stock of ideas about law and its relationship with society, his professional and personal interactions have enriched and inspired all those who have had the very good fortune to work with him or to get to know him.

Peter, on behalf of all the contributors (and many more besides), we salute you!

James Goudkamp

Mark Lunney

Leighton McDonald
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Tort Law Beyond the Forms of Action: Achieving the Goal of The Anatomy of Tort Law

CHRISTINE BEUERMANN


I.Introduction

Peter set himself an enormous challenge in The Anatomy of Tort Law (Anatomy):1 to move our understanding of tort law beyond the original formulae that had been used to describe that liability (in some cases, for centuries). Although he failed in this endeavour, he failed magnificently. His many invaluable insights into the law of torts remain at the forefront of both legal theorising and judicial decision making some 20 years after the book’s publication.

This chapter will examine why Anatomy was unable to shift our thinking about the law of torts beyond the various formulae used to describe those torts. It may seem churlish in the circumstances to focus on Anatomy’s failures, rather than its successes. The task Peter set himself in writing Anatomy, however, was an important one.

Section II of this chapter examines Peter’s reasons for trying to move beyond a formulaic to a more systematic understanding of the law of torts. It argues that those reasons remain not only valid, but urgent. Peter reconstructed the law of torts in Anatomy in order to promote this more systematic understanding. Section III will explore his key insights into the law of torts, including the distinction between the backward-looking (dispute resolution) and forward-looking (conduct guidance) functions of tort law and the balance struck by judges between the different parties to the dispute. Section IV considers why Anatomy failed in its principal goal of moving our understanding of tort law beyond the series of discrete formulae used to describe the torts. Particular attention will be paid to the extent that the forward-looking functions of tort law were prioritised in Anatomy over the backward-looking functions. The final section of the chapter contemplates what it might actually take to achieve the goal Peter set himself in Anatomy. The answer, it is suggested, lies in adopting a more process-oriented approach to the role of judges and the judicial tools used to strike a balance between the interests of the parties to the dispute.



II.Need for a More Systematic Approach to Tort Law

In addition to the benefits of viewing tort law more holistically as a ‘system of ethical rules and principles of personal responsibility for conduct’,2 Peter outlined five distinct reasons in Anatomy why it was important to move beyond a formulaic understanding of the law of torts.3 In summary, those reasons were:4

•the potentially misleading nature of negligence as a ‘single legal formula’ for liability;

•the tendency to conceal important organising categories;

•potential overlap between different torts;

•difficulties in understanding the relationship between the law of torts and other areas of law; and

•difficulties reforming the law.

A brief review of some of the more significant developments in the law of torts since Anatomy was published suggests that the courts have been working towards addressing such concerns but have made relatively little progress in so doing.

Consider first the tort of negligence. Peter demonstrated in Anatomy that the ‘tort of negligence protects various interests differently’.5 It followed that it was potentially misleading to treat the tort of negligence as a ‘single legal formula’.6 This observation is an important backdrop to the recent series of cases in which the Supreme Court of the United Kingdom has sought to limit the application of the Caparo7 three-stage test for determining the existence of a duty of care to novel cases only. Since the 2018 decision in Robinson v Chief Constable of West Yorkshire,8 the Supreme Court has directed lower courts to develop the law incrementally and by analogy with existing categories of liability.9 This seems to acknowledge the difficulties of applying a ‘single legal formula’ to the existence of a duty of care (and in turn, liability in the tort of negligence). It also confirms that the reasons for imposing liability might be localised to specific fact patterns rather than generalised across the full range of circumstances in which negligence might arise. This development might be viewed as going someway to address, or at least acknowledge, Peter’s concern. It does not, however, remove it. As demonstrated in Poole Borough Council v GN,10 there may be more than one analogy that can be drawn and it is not always clear which analogy is more appropriate in a given circumstance.11 The claimants in that case were Council tenants who had been harassed and abused by their neighbours. In determining the liability of the Council in failing to relocate the claimants, the various judges found it difficult to determine whether they should draw analogies from cases concerning a failure to control third parties, the misconduct of professionals or omissions more generally.

Another reason Peter gave for moving beyond a formulaic understanding of the law of torts is that such formulae may conceal important organising categories.12 Consider the recent expansion of vicarious liability. After a series of cases involving the sexual assault of children in schools or halls of residence by carers, vicarious liability was declared by the House of Lords in 2013 to be ‘on the move’.13 First, the traditional Salmond test for determining the scope of vicarious liability was replaced by the ‘close connection’ test.14 The test for determining the relevant relationship by reason of which vicarious liability might arise was then replaced by the ‘akin to employment’ test.15 These new tests broadened both the nature of the relationship that might attract vicarious liability and the type of torts for which vicarious liability might be imposed (specifically, intentional torts).16 More recently, however, the Supreme Court suggested in WM Morrison Supermarkets plc v Various Claimants17 that there might have been something specific about the prospect of imposing vicarious liability in the child sexual assault cases; namely, the conferral of authority by the defendant on the carer to supervise the child.18 The significance of this factor as an organising category had previously eluded detection.19 In so recognising the factor in Morrison, the Supreme Court seemed to indicate that the child sexual assault cases should have been treated differently from cases of vicarious liability more generally.20 The result is that the scope of vicarious liability may have been unduly widened in order to address a particular category of case.

The potential for overlap between different torts has long been of concern in the law of torts, made worse by a range of jurisdictionally inconsistent responses. The possibility of pursuing an action for negligent trespass persists in Australia,21 for instance, but not in England and Wales.22 Peter was particularly concerned in Anatomy with the overlap between nuisance and negligence, not surprisingly since nuisance is traditionally considered a strict liability tort and negligence fault based.23 This concern was not ameliorated when the House of Lords subsequently declared in Transco plc v Stockport Metropolitan Borough Council24 that the tort of Rylands v Fletcher should be considered part of the law of nuisance, following the decision of the High Court of Australia in Burnie Port Authority v General Jones Ltd25 that it should be part of the law of negligence.

The potential for overlap is partially addressed by accepting the possibility of concurrent liability,26 but not removed. The conceptual difficulties underpinning the extent of the overlap remain, and it encourages claimants to select the most advantageous cause of action available on the particular facts, often to the defendant’s detriment.27 There is also the possibility that relevant factors might be altogether overlooked depending on the specific formula chosen by a claimant to bring their case. This can be seen in the recent decision of the High Court of Australia in Binsaris v Northern Territory.28

The specific legal issue in the case was the availability of a defence of statutory authorisation. The majority found that no such defence could be raised, although it is the dissenting judgment of Gageler J which is of most interest for present purposes. The facts of the case were as follows. The plaintiff had been lawfully detained in a Youth Detention Centre operated by the Northern Territory government. One of the other detainees ‘escaped from his cell, damaged property and caused a serious disturbance’.29 In order to regain control over the escaped detainee, the Immediate Action Team employed by the Centre decided to use a form of tear gas. After issuing a warning about the potential use of tear gas, the tear gas was deployed. The plaintiff, who was detained in a neighbouring cell, was affected by the gas.30

The claim was brought in battery and counsel for the Northern Territory government conceded that the deployment of tear gas amounted to a battery in respect of the both the plaintiff and the escaped detainee.31 Justice Gageler was of the view that the defence of statutory authorisation could be relied upon in respect of any claim that might be brought by the escaped detainee. He then had to consider what impact that finding had on the claim brought by the plaintiff. The difficulty for Gageler J was that he clearly thought that there were some circumstances where the deployment of tear gas might indeed by reasonable in circumstances where a third party might be affected by that deployment (for example, a hostage situation32). Reasonableness, however, is not a component of the tort of battery.

Restricted by the formula for battery, Gageler J started by noting that the deployment of tear gas in respect of the plaintiff ‘could not be said to have been unintentional’,33 in the sense that it was an inevitable consequence of the deployment of tear gas in respect of the escaped detainee. The potential for negligent trespass in Australia may, though, have affected Gageler J’s definition of intention in these circumstances. It could be said that the tear gas was intentionally released but, importantly, the release of the tear gas was not directed at the plaintiff and no harm to the plaintiff was intended. Consider the example of a person lighting a fire which causes a person standing nearby to be affected by smoke.34 Would Gageler J have said that the intention and/or directness elements were satisfied in such circumstances? His reasoning does little to clarify any potential overlap between the two torts in the specific circumstances.

Having satisfied himself that a battery towards the plaintiff had been committed by the defendant, Gageler J then moved on to the question of whether there was an available defence. One possibility was the availability of some type of common law immunity for the exercise of police power or an analogous development of the defence of necessity. Neither of these approaches gave Gageler J the capacity to consider the reasonableness of the conduct of the Immediate Action Team. The ‘all or nothing’ nature of either response made them rather blunt instruments. Ultimately, he found neither of them to be satisfied and allowed the plaintiff’s claim.

Justice Gageler may not have reached a different conclusion if the action had been brought in negligence, but the nature of his analysis would have been quite different.35 Justice Gageler would have had at his disposal the more finely honed tools incorporated in the formula for negligence to weigh the respective interests of the parties in the case. A relevant factor in this exercise might have been that the plaintiff was not in a position to take steps to protect his own interests (for example, by running away), given he was lawfully detained by the defendant. That a higher standard of care might be required in these circumstances is confirmed by the duty owed by a goaler to a prisoner generally being described as ‘non-delegable’.36 The potential relevance of such a factor was totally overlooked by the claimant’s use of the battery formula and the need to resort to defences such as necessity in the circumstances.

It is not only overlap between the different torts that is of concern but the potential for overlap between the law of torts and other areas of law. As Peter noted, the formulaic nature of tort law can make it very difficult to understand the relationship between the law of torts and other areas of law.37 This is the case even where the desired consequences of any overlap appear intuitive. Consider the relationship between the law of torts and contract. Lord Sumption noted in the recent case of Woodland v Swimming Teachers Association38 that it was difficult to justify different treatment in tort for the patient of a private hospital, as opposed to a patient of the NHS; or a student at an independent school, as opposed to a student at a school run by a local authority.39 To bridge the gap between patients and students in these two circumstances, Lord Sumption employed the concept of an ‘assumption of responsibility’. Whether or not a hospital or school owed a ‘non-delegable duty of care’ to a patient or student was therefore to be determined by whether the hospital or school had assumed ‘a positive duty to protect the claimant from harm’, not the existence of a contract for the supply of services.40

The difficulties with reducing the overlap between the law of torts and contract to an ‘assumption of responsibility’ are three-fold. First, the courts have failed to use the concept of an ‘assumption of responsibility’ with any consistency. As Kit Barker has demonstrated, the concept is used in a variety of senses: sometimes it indicates an implied promise by the defendant to take care; sometimes it means the defendant has assumed the legal risk of the consequences of her actions; and on yet other occasions, it means nothing more than that the defendant has voluntarily chosen to act in a particular way.41 Second, it led the Supreme Court in Woodland to conflate the different types of liability that might arise in tort law (as opposed to the single type of liability that arises in contract). The question in Woodland was not whether the school (or, on different facts, a hospital) might owe a greater standard of care to a student (or patient), but whether the relationship between the school and a student (or hospital and patient) might give rise to strict liability for the tort of another. An ‘assumption of responsibility’ was too blunt a tool to make this distinction. Finally, it distracted the court from more closely examining the specific features of the particular relationships and fully assessing whether they should be treated the same way. As noted above, schools have authority to direct the behaviour of their students and can confer this authority on carers who might harm those students. It is very difficult to say that hospitals have a similar authority with respect to patients.42 It follows that the two relationships might need to be treated differently in respect of different types of tort liability.

The final reason Peter gave for moving beyond a formulaic understanding of the law of torts was the difficulties such formulae presented in efforts to reform the law. The particular reform he had in mind was the failed attempt to create a tort of harassment following the curtailment of the tort of nuisance to claimants with an interest in land.43 Since the publication of Anatomy there have indeed been some successful attempts to reform tort law. The circumstances of such reforms are, however, telling. Consider the development of the tort of misuse of private information, a tort influenced more by the duty of confidence in equity and the Human Rights Act 1998 than any existing tort.44 The influence of the Human Rights Act can also be seen in the replacement of the Bolam test for determining the standard of care in respect of negligent advice in Montgomery v Lanarkshire Health Board.45 The formulae have not only had a chilling effect on reform of the common law but also on legislative attempts at reform. Lower courts resisted giving full effect to the requirement that a claimant show ‘serious harm’ in order to commence an action for defamation as required by section 1(1) of the Defamation Act 2013, a state of affairs that persisted until the 2019 decision of the Supreme Court in Lachaux v Independent Print Ltd.46 A similar issue arose in a number of Australian states with the attempt to replace the common law ‘reasonable foreseeability’ test in determining the breach of a duty of care with a statutory test that requires, at least in some states, the risk to be ‘not insignificant’.47

It follows that Peter was right. Our formulaic understanding of tort law is a problem. The limited success of the courts in addressing the problem since the publication of Anatomy simply confirm the urgency of the task Peter first set himself in writing the book.



III.Key Insights into the Law of Torts

Peter’s proposal to move beyond the formulaic understanding of the law of torts was to reconceptualise tort law as a ‘system of ethical rules and principles of personal responsibility for conduct’.48 This idea was based on three key insights into the law of torts:

•tort law has both backward-looking (dispute resolution) and forward-looking (conduct guidance) functions;49

•tort law is bilateral, with some elements aimed at the injurer (defendant), and some at the victim (claimant);50 and

•tort law weighs ‘freedom against responsibility’ by striking a balance between the defendant’s ‘freedom to’ act and the claimant’s ‘freedom from’ interference.51

On the basis of these insights, Peter was able to identify three core components of tort law (beyond the discrete formulae used to describe individual torts):

•sanctioned conduct (the defendant-focused elements of tort law);52

•protected interests (the claimant-focused elements of tort law);53 and

•sanctions (‘important in balancing the interests of victims and injurers’).54

The principal work undertaken by Peter in Anatomy was to dismantle those three core components from the various tort formulae and reassemble them as a coherent system of tort law.

That the core components identified by Peter were influenced by his key insights into the law of tort is self-evident. In viewing tort law bilaterally, Peter had to identify separate elements that addressed the interests of both parties to the dispute. The elements aimed at the defendant in turn had to be capable of setting standards of behaviour since it was understood that tort law had both forward-looking (conduct guidance) and backward-looking (dispute resolution) functions. There also had to be a mechanism by which those interests could be weighed or evaluated. The integrity of the core components identified by Peter therefore rests on the veracity of his initial insights into the operation of the law of torts. This section examines those insights and suggests that their power remains undiminished.

The backward-looking functions of tort law are well established. Tort law is invoked by a claimant in order to resolve a dispute with the defendant. A court (if the dispute proceeds that far) will in turn make a determination as to whether the defendant is liable and, if so, determine an appropriate remedy.

That tort law has forward-looking functions is also considered relatively uncontroversial in the current theoretical landscape. Both economic and corrective justice/rights theorists generally acknowledge that tort law guides appropriate human behaviour (either by deterring inefficient conduct or identifying and enforcing legally recognised wrongs). Where the theories differ is the purpose for which that conduct guidance function is exercised and the nature of the content which informs it.

Importantly, Peter did not associate the forward-looking functions of tort law with any pre-existing theoretical position. His starting point was more basic; the doctrine of precedent.55 In Peter’s view, the fact that the doctrine of precedent applied to a tort dispute meant that legal rules and/or principles created in the context of one dispute were not limited to the immediate parties to that dispute and could be applied to future parties. It followed that the courts made law in the process of resolving tort disputes.56 Because judges made law in the process of resolving tort disputes, it also followed that judges were not limited to considering issues when making that law that only affected the immediate parties; it was sometimes necessary to consider issues that might also affect future parties.57

This raises an important point about methodology. In writing Anatomy, Peter was not looking to confirm or justify a pre-existing theoretical position by reference to the cases. Instead, he looked to develop an understanding of tort law that fitted the cases; specifically, those elements that had precedential value. His focus was explaining what it was that judges did.58 It follows that when Peter reassembled the various components of tort law into the coherent system found in Anatomy, he was able to accommodate more of the cases than either the corrective justice/rights or economic tort theorists had previously been able to do.59

What Peter did assume, in line with both corrective justice/rights and economic tort theorists, is that the forward-looking functions of tort law were directed at individuals and their conduct as members of society. He did not countenance any other target for the forward-looking functions of tort law. This fitted, in Peter’s view, with the language used by judges to describe rules and principles in tort law; references to the duties and obligations being relatively common.60 As a result, Peter’s list of sanctioned conduct was largely conduct which a defendant should not engage in, the defendant being the object of the forward-looking functions of tort law.

Peter’s second key insight into the law of torts was that it was inherently bilateral, with different elements aimed at the claimant (protected interests) and the defendant (sanctioned conduct). Despite obvious overlaps with the concept of ‘correlativity’ used by corrective justice theorists, Peter explicitly chose the term ‘bilateral’ to distance his position from the normative conclusions drawn by corrective justice theorists when utilising the concept of ‘correlativity’. Peter did not see any necessary correlation between ‘rights’ and ‘obligations’ in the law of torts. Nor did he see any necessary correlation between the interference with the protected interest and the ultimate sanction awarded. His observation that the law of torts was bilateral emphasised nothing more than the fact that tort law was relational. Liability in the law of torts is not determined in a vacuum. It involves two parties and the courts have to examine the position of both parties in determining the fact and extent of liability in tort.61

The extent to which Peter’s second key insight into the law of torts is mirrored by other theorists again makes it relatively uncontroversial. Peter did not draw the same normative conclusions as the other theorists, but nor would those other theorists deny that, to the extent tort law involves both a claimant and a defendant, it is two sided. The significance of the insight is once again methodological. Peter’s observation that tort law was bilateral was not based on any pre-existing theoretical position but drawn from the practice of judges when deciding the cases; a practice for which there is evidence throughout the development of tort law. Consider the judicial consideration of the extent to which a claimant should take reasonable care for their own safety in determining both the existence62 and extent of liability in negligence,63 notwithstanding the defendant’s own failure to take reasonable care. Also, the prominent role given to the concept of an ‘assumption of responsibility’ by the defendant to the claimant in determining a range of liability in tort.64

The extent to which Peter’s first two key insights into the law of torts are reflected in existing theoretical frameworks confirms they have force. Peter’s third key insight into the law of torts is different. Both economic and corrective justice/rights theorists have a ready answer when it comes to determining how a court should assess or evaluate the claimant-focused and defendant-focused elements of tort law given the backward-looking (dispute resolution) and forward-looking (law making) functions of tort. That answer is provided by the theory which led to the key insights first being drawn. For economic theorists, judges should evaluate the claimant-focused
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