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 What this
is, and what this isn’t


What follows is not to be
construed as legal advice.


However, it does contain
information that has been successfully used by people and business
entities to break or renegotiate their contracts.


Legal information is not
legal advice – which is the application of law to an individual’s
or a legal entity’s specific circumstances.


Although all the
information contained herein is believed accurate and useful, it is
always recommended you consult a lawyer if you want professional
assurance that this information, and your interpretation of it, is
appropriate to your particular legal situation.


Furthermore, as the law
differs in each legal jurisdiction and may be interpreted or
applied differently depending upon your local situation, this
report and your use of it is not a substitute for the advice of a
qualified and competent lawyer.


Your use of this report is
one that constitutes the use of general legal information. It does
not create or constitute an attorney-client relationship. Neither
is the author of this report a lawyer, a representative or a member
of any legal firm.


The author assumes no
responsibility for the interpretation or application of any of this
information, and offers no guarantee or warranty of any sort, and
is not liable for any loss, injury, claim, liability or damage
related to your use of this material.



Disclaimer: A lawyer made
me write the above.





A note about lawyers and legalities


There are good lawyers and
there are bad lawyers; you’ll encounter both. It’s vital you can
tell the difference.


Whilst in places this
report examines aspects of the law relating to contract and
litigation, it is primarily concerned with the implications of such
for application in your negotiations.


To break or renegotiate a
contract you need not resort to legal action - or even engage an
attorney.


Litigation can be costly,
lengthy, and uncertain; three reasons why the overwhelming majority
of all disputes (more than 90%) are eventually ended by negotiated
settlement - including those disputes where legal proceedings were
initiated.


Amongst attorneys
themselves you will find a mix of attitudes and opinions. Some may
prefer to arbitrate or talk through disputes as opposed to
litigating them – for the reasons mentioned above and many more.
Their styles might be more conciliatory and less aggressive. Others
believe that litigation is the anvil upon which all settlements are
hammered out, and will forcefully advocate filing an action first,
before any attempt to explore a negotiated settlement is even
considered.


Both of the above are
extreme positions, and you’ll find successful lawyers working both
ends of this spectrum. However, not all lawyers make effective
negotiators, which is a topic rich for mining but is not the
subject of this report.





The Law – its origins and their importance to your
contracts


Contract law arises from
what is known as the common law.


Common law is different
from other types of law because it is a ‘law of the people’, and
not written by a king or other ruling body. The king or a
government might enact a statute – for example to impose a special
tax on motorists or a speed limit on roads; such laws are termed
statutory or regulatory laws.


Common law is created
through the historical decisions of the courts and their judges,
and so the concepts of ‘case law’ and ‘precedent’ are extremely
important in determining how future decisions will be
made.


The main principle
underlying common law is that it is unfair to treat similar
situations differently on different occasions. Therefore if a
similar dispute has been resolved in the past, a court is bound to
follow the same reasoning used in the prior case in making its
decision.


Common law traces its
origins back to England, and the reforms of King Henry II (1154-89)
are viewed by many experts as the most important period in the
creation of English common law. The use of common law is widespread
in the legal systems of countries that owe their legal heritage to
England, such as former British colonies like the United States,
Canada, Ireland, India, Hong Kong, Australia & New
Zealand.


Contract law like much of
English-origin law is frequently described in lengthy legalese, and
in many jurisdictions statutory laws have been implemented that
have influenced the common law.


In the United States we
have what is known as the Uniform Commercial Code which seeks to
define much contract common law but also changes a great deal of
it.


The common law still
applies in the United States, but only to the extent that it has
not been altered by statute. The same is true in other countries
like Australia, New Zealand, Canada, and the United Kingdom
(England, Scotland, Northern Ireland & Wales) where statutory
laws have been passed that change the rules of contract common law
in certain areas.


One example of this in
operation is the principle in contract common law to recognize all
contracts whether they are written, verbal, or by performance.
However, there are ‘Statutes of Fraud’ that have been adopted in
many countries that dictate written documents for some contracts -
like the sale of land. Consumer protection laws are also enacted to
grant additional rights to consumers in many
jurisdictions.


Contract law is borne of
common law but it is also said to be an offspring of tort law. Tort
comes from the Latin word tortus which meant ‘wrong’, and in French
the word tort also means a ‘wrong’. Tort refers to the body of law
that would allow an injured party to claim compensation from the
party who caused the injury. People are expected to conduct
themselves without causing injury to others.


Contracts and torts both
give rise to obligations, but tort obligations are imposed by the
law – they are not usually a choice. Contracts on the other hand
are a voluntary obligation that the parties to them create upon
themselves.


For the purposes of what
follows it is important to remember the principle of case precedent
in contract law, as courts will look at previous instances where
decisions have been made in the settlement of disputes arising out
of contract.





On 'The Principle' - an illustrative case
study


What follows is a true
story or a case study from one of the world’s most respected but
lesser known consultant negotiators.


I have the privilege of
working for him, and affectionately I refer to him as
‘Yoda’.


If you’ve browsed your
library’s bookshelves looking for books on negotiation I’m sure
you’ll have come across a lot of the same well-known
names.


* * *

Introducing Yoda


Populists like Karrass,
Fisher & Ury, Ringer, Camp and others all held jobs as
engineers, lawyers, real estate agents or pilots. In every case
they came to their conclusions about negotiation from their own
unique personal experiences. None of them were professional
negotiation researchers, and neither were they professional
educators. All of them to a man came up with their own ‘grand
theory’ each proclaiming how right he was, and how wrong the next
guy had been… talk about mud-slinging; it’s like trying to find
order in the middle of a barn yard scuffle!


Yoda had no grand theory of
his own.. instead he started researching real-life negotiation
actions and disputes in the 1960s. His philosophy was that if you
studied actual negotiations (not made-up artificial ones) across
the whole spectrum of activities, then you might identify the
behaviors that work most effectively: Only then is it possible to
design training to greatly improve your negotiation
proficiency.


In his search for the
truth, Yoda created an ‘inclusive’ process approach. He developed a
paradigm for negotiation theory & understanding that didn’t
exclude other theories or researchers, but rather incorporated
their best bits (only the proven ‘normative’ parts that actually
work) and formulated his findings. Yoda considered hundreds of
other practitioners, academics and negotiation experts, over nearly
four decades of study and practice. In this time Yoda’s written 15
books that have been published in 19 languages; all of them on
negotiation.


Incidentally, it was Yoda
whom global companies turned to when they were lost on what to do
next with difficult $400 million disputes, and governments who
asked him to chair their international representative committees.
An expert educator, social scientist & deal-maker, he is the
‘holy trinity’ when it comes to knowing what’s real, what really
works, and most importantly - what doesn’t, in the world of
negotiation.

* * *


The boards of corporations
tend to listen to their advisors. In other words their armies of
accountants, financial & legal specialists - the majority of
whom absolutely know what they are talking about.


If you’re a consultant be
careful. Company boards carefully lend an ear to their own
professionals – after all, in this day and age great weight is
often placed in hushed tones on their pronouncements. These people
are born into gravitas; and they only share humor amongst
themselves. They are not the types for you to kid around or jest
with. Never seek to come between them and their bosses, although
sometimes you will have little choice. Such professional
specialists may take offense to you, and seek to undermine your
client’s faith in your capabilities.


The board of a large
corporation had a problem.


They called for
Yoda.


The local managers of one
of their divisions had agreed a contract with a customer, and the
chairman wanted out of it, unless the contract terms could be
changed.


From what the chairman told
Yoda it was apparent a very costly mistake had been made, and Yoda
agreed the problem lay in certain clauses of the contract
created.


In such situations Yoda’s
usual opening is to sorrowfully opine:-


“You live with what you
sign, and without what you didn’t sign”


On this particular occasion
the chairman’s accountant nodded sagely, looking as if she agreed
with Yoda, perhaps because she’d said the same to her chairman
earlier.


Yoda continued on with the
second part of his delivery:


“You should renegotiate the
clauses”


The chairman asked
“how?”


Yoda then shared with him
that in his opinion all contracts are
renegotiable.


At this juncture a quick
glance at the accountant revealed that she was no longer nodding at
all, and from her expression she was looking at Yoda as if he was
an idiot.


Very tersely she then
offered her opinion, with due professional gravitas:


“In that case, they aren’t
contracts”


The chairman raised his
eyebrows high, waiting for Yoda’s response…


“All contracts are
renegotiable” Yoda repeated, he paused then carried on:


“Every contract tries to
block off any changes, but by doing it explicitly it opens the door
to renegotiation”


At this the accountant was
now smirking, perhaps thinking she had Yoda halfway out the door
without a penny. Yoda continued:


“The wording varies, but
they amount to the same thing. By saying that the agreement
contains the whole of what the parties agreed and no changes may be
made without the signature of both parties”


“I told you so” said the
accountant, a touch triumphant with her tone.


“Let me repeat” said
Yoda,


(but in disagreeing with
the accountant risked having to buy his own lunch)


“No changes may be made
without the signature of both parties, which means we can
renegotiate any contract with the agreement of the other party,
therefore all contracts are renegotiable!”


“Oh” she said, “and exactly
how do you propose we do that?”


“Well..” said Yoda slowly,
“I never said it would be easy..”


- at which point the
accountant gave up, slumping back into her chair saying nothing
more at the meeting or to Yoda the rest of the time he was at their
corporate HQ sorting out their problem.


Around the world, contracts
are signed every day, and no doubt every second of every day,
someone somewhere signs a contract. Many of them might be ‘fine and
dandy’, but others are not. It’s important to remember that in the
latter instances, all contracts are renegotiable.


As Yoda would tell us,
renegotiating contracts is a positive (if potentially stressful)
approach to solving our problems. When seeking to break rather than
renegotiate a contract, the strain may be even greater.


Yoda would entreat us to
term these positive actions as ‘restructuring contracts to conform
more to the interests of both parties’.


So why would a party agree
to renegotiate contract clauses that might be to their benefit but
not to yours?


The answer is that it won’t
always be possible to get them to agree to renegotiate with you
under these ‘original’ circumstances, which is why you may have to
apply a little leverage, or ‘force’.





The Power of the ‘Force’


Many years ago, in a galaxy
far, far away, there came into existence office machines called
photocopiers; these replicants became the death of carbon
paper.


When first introduced,
photocopiers were excessively expensive. Companies wanting them
would often sign-up to leasing contracts instead of buying
outright.


In these dark old days it
was all too easy for poor innocent businesses to get caught up in a
never-ending expense of paying for their photocopying contracts.
The photocopying leasing companies were making out like bandits,
and all kinds of
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