
[image: image]


SEX AND THE
 SUPREME COURT

How the Law Is Upholding
the Dignity of the Indian Citizen

Edited by

SAURABH KIRPAL

[image: Images]


First published in 2020 by Hachette India

(Registered name: Hachette Book Publishing India Pvt. Ltd)

An Hachette UK company

www.hachetteindia.com

[image: Image]

This ebook published in 2020

Anthology copyright © 2020 Hachette India

The copyright © for each individual essay vests with the author

Saurabh Kirpal asserts the moral right to be identified as the editor of this work.

All rights reserved. No part of the publication may be copied, reproduced, downloaded, stored in a retrieval system, or transmitted in any form or by any means without the prior written permission of the publisher, nor be otherwise circulated in any form of binding or cover or digital format other than that in which it is published and without a similar condition being imposed on the subsequent purchaser.

The views and opinions expressed in this book are the author’s own, and the facts are as reported by her and have been verified to the extent possible. The publishers are not in any way liable for the same.

Hardback edition ISBN 978-93-89253-00-9

Ebook edition ISBN 978-93-89253-01-6

Cover design by Semy Haitenlo

Typeset in Berling LT Std 10/13.5

by Jojy Philip, New Delhi – 15

Hachette Book Publishing India Pvt. Ltd

4th/5th Floors, Corporate Centre,

Plot No. 94, Sector 44, Gurgaon 122003, India


Contents

Introduction

Sex and the Individual

Pride versus Prejudice: The Struggle against Section 377

Saurabh Kirpal

We Will Always Be Who We Are!

Keshav Suri

I Am a Chef Who Happens to Be a Lesbian

Ritu Dalmia

Transgender Rights and Wrongs

Justice M.B. Lokur

From the Margins to the Mainstream

Zainab Patel

Sex and the Community

Love and Marriage

Saurabh Kirpal

From Adultery to Sexual Autonomy: The Constitutional Potential of Joseph Shine

Menaka Guruswamy and Arundhati Katju

Sex and the Workplace

The Beast in Our Midst: How India’s MeToo Movement Broke the Silence on Workplace Sexual Harassment

Namita Bhandare

Sex and Religion

Triple Talaq

Madhavi Divan

Understanding Muslim Law in the Modern Context

Justice B.D. Ahmed

An Axis Shift: A Critique of the Sabarimala Case

Mukul Rohatgi

The Growing Significance of Dignity Jurisprudence in the Field of Human Rights

Justice A.K. Sikri

Notes and References

Notes on Contributors

Acknowledgements


Introduction

The law is ubiquitous. Yet, most of us go about our daily lives not realizing the full import of the law. From the contracts we enter into when we purchase groceries,1 to the traffic rules we obey when we drive to work, every aspect of our lives is touched by the law. Given the important role that law plays in our lives, we are curiously oblivious to its functioning. It is something as real as breathing and yet equally far from our conscious minds.

The attempt of this book is to explain and examine the impact that the law has had on different aspects of sex, sexuality and gender. The agency through which this impact has been felt most clearly is the Supreme Court. This book explores the relationship between the law, that is, the Constitution, the rights of an individual, and how these rights are enforced by the Supreme Court.

An examination of the nature of the Indian Constitution, and the rights and principles contained therein, reveals that the Court has to perform a delicate balancing act between social practices and personal rights. The Supreme Court has been performing this task since its inception nearly 70 years ago. However, it is only in the relatively recent past that it has woken up to the enormous task ahead of it in relation to issues of sex, sexuality and gender.

The judgements, starting from the Vishaka judgement,2 which concerns sexual harassment at the workplace, to the recent judgements on Section 377,3 the transgender community,4 interfaith marriages5 and allowing women into the Sabarimala temple,6 have one thing in common: They place the individual at the centre of the constitutional firmament. In the tug of war between the demands of the traditional conception of society and the rights of an individual to their identity and dignity, the Supreme Court has come down firmly in favour of the individual.

It is a matter of some debate whether these judgements have had the desired impact on the systemic inequalities faced by women and sexual minorities. There is also the vexed question of the legitimacy of the Court in making these decisions, which some believe should be in the domain of Parliament. These aspects will be examined in this essay, as well as in other essays in this anthology. However, given the current moral authority enjoyed by the Court, there is no doubt that the judgements handed down by it shape public discourse and play an important role in transforming society.

THE LAW AND SOCIAL CHANGE

Perhaps one of the most fundamental ways in which the law shapes us is in how we identify ourselves. Wife, mother, employer, lover…each of these roles is not merely a societal construct but a societal construct backed by a complex set of legal rules. A whole ecosystem of laws and regulations governs the interactions we have in such positions, with each other and, inevitably, with ourselves.

Our very sense of identity is shaped by the law. For instance, to be a Hindu wife before 1956 meant that the husband could have other wives as well, and children from those wives.7 A woman’s right to property and inheritance was heavily restricted; she was merely seen as chattel.8

These laws not only determined the legal status of a woman but inevitably devalued her self-worth. When people all around you tell you that you are less than equal, coupled with the sanction of the law, it is certain that a large number of women will start internalizing and believing that. Men will, with no apparent sense of irony about the gendered laws drafted by them, rely on those very laws to seek to establish the second class status of women.9 To change the position of women as well as sexual and other minorities, it is necessary to change these laws.

The law, of course, is not static. Usually, the law reflects and encapsulates the social and moral values of a society. It is precisely for this reason that the law is an extremely important tool for social change. Law and society have a symbiotic relationship. The law is shaped by society and in turn shapes it. When a society is hidebound by tradition and social stasis, any reform has to come through the agency of the law.

The problem with changing the law is that the law is framed by the very people who represent society. The representatives of the people in Parliament are unlikely to think beyond that which is desired by the vocal majority (or sometimes even a socially powerful vocal minority). Even though women can hardly be called a minority, given the systemic suppression of their socio-political rights, they have virtually ceded political power to the largely male members of Parliament.

How will the law then, as an engine for social change, deliver? In the Indian context, at least in the recent past, the answer has almost always been the Supreme Court. As the essays in this book will examine, the Supreme Court has entered the field in a multitude of areas relating to sex, gender and sexuality. All these interventions have the backing of what is possibly the soul of the Constitution – the fundamental rights.

Part III of the Constitution contains the fundamental rights of every citizen. These rights are the legal armoury deployed by the courts in the judgements delivered by them. In our system of law, as in most systems governed by a written constitution, there is a chapter that contains the fundamental rights possessed by a citizen. But it is important to remember that this need not necessarily be the case. Britain, the country from which our Constitution derived the greatest inspiration, does not have such a set of rights.

The chapter on Fundamental Rights in the Constitution was shaped by the experiences of the freedom struggle. All the members of the Constituent Assembly as well as the Drafting Committee had been connected in some way to the freedom struggle. They had lived life under a set of rules where no right was guaranteed, and every person was at the mercy of the British. The framers of the Constitution did not wish to replace the dictatorship of the sovereign with the dictatorship of the majority. So, an elaborate set of rights was framed.10 These rights were deemed fundamental in nature inasmuch as they stem from the basic aspects of life, which an individual needs to maintain for a dignified and meaningful existence.

The fundamental rights are both ‘positive’ as well as ‘negative’ in nature. Negative rights are those that limit state interference on the freedom of an individual. However, the fundamental rights are more than a defence system against an overactive Executive. Instead, these rights, coupled with the Directive Principles of State Policy contained in Part IV of the Constitution, exhort the State to act positively in the furtherance of those rights. The State and all its institutions, which include the courts, have the responsibility under the Constitution to ensure the welfare of all individuals. It is through the positive intervention of the agencies of the State that the full potential of each individual can be realized. One of the most important means of accomplishing that is through the enforcement of the positive fundamental rights.11

This aspect of the Constitution is particularly clear in the case of discrimination based on the grounds of sex. While most rights are couched in negative language, restricting the power of the State to act to the detriment of a particular right of a citizen, Article 15 of the Constitution is worded in a manner that casts an obligation on the State to frame laws restricting even private individuals from discriminating against women (amongst other groups). The Directive Principles of State Policy are even clearer.12 They lay down an obligation upon the State to ensure that men and women have an equal right to an adequate means of livelihood, a right to equal pay for equal work, rights to humane conditions at work, and maternity relief. This is the spirit and the soul of the Constitution.

THE HOLY TRINITY OF RIGHTS

If the chapter on Fundamental Rights is the soul of the Constitution, then three fundamental rights are the arch-anchor of that soul.13 These are the right to equality (Article 14), the right to freedom (Article 19) and the right to personal liberty (Article 21). Each of these rights has its own facets, which have been used to protect the rights of women and sexual minorities. However, these three rights are often used together as a framework to protect personal autonomy and dignity.

The Right to Equality

Three Articles together form the framework of equality. Article 14 is the basic right to equality, which prohibits discrimination by the State in general. Article 15 prevents discrimination specifically on the grounds of religion, caste, race, sex or place of birth.14 Article 16 extends the protection against discrimination to matters of public employment.15

The fundamental right to equality contained in the Constitution seems to be quite clear. There appears to be no room for any form of discrimination as is evident from the text of the document. Then why does it require the Supreme Court such a long time and such a vast number of judgements to achieve full equality – why has equality not already been achieved? It is one thing to say that society requires time to change, but surely that change can come about immediately in a formal legal system such as ours, by the one declaration of equality contained in the Constitution?

This question hides in itself the nuanced debate about the nature of ‘equality’ and the nature of discrimination. For instance, the personal laws of any community are rarely ungendered simply because society itself is in the grip of patriarchy. Yet, in the exercise of personal law, there is a claim to freedom of religion. There is then a conflict of rights – the right to equality versus the right to profess the freedom of religion. The most obvious example of this, of course, is the case of the triple talaq,16 which pitted the rights of equality (since women could not divorce men in the same manner as men could) versus the claimed right to freedom of religion.17

In other cases there may be facial neutrality but substantive inequality. What this means is that a law may be applicable to all persons and hence seem neutral. Yet, the position of different segments of society would be different, so the law might impact them disproportionately and hence be discriminatory. An instance of this is the Section 377 case. The law had criminalized all forms of sodomy – generally understood to at least include all forms of anal penetrative sex.18 It was argued that the law treated homosexual and heterosexual couples equally by banning the same sexual conduct for both classes of persons. However, since only the sexual interaction between homosexuals would constitute sodomy, effectively all sexual intercourse between homosexuals was made criminal. This amounted to discrimination against the LGBTQ community at large.

It is because of these nuances and insidious forms of discrimination that the Court has to constantly come to the aid of those discriminated against, and hence protect the equality guaranteed in the Constitution.

The Right to Freedom

The right to free speech is part of a broad panoply of rights under the umbrella of Article 19, the right to freedom. These rights include the right to free speech,19 the right to assemble peacefully, to form associations,20 the right to move freely and reside through the country21 and the right to practise any profession and carry on any trade and business.22 These rights are possibly the closest to the traditional conception of civil and political rights. The very words ‘right to freedom’ embody the idea that these rights are meant to protect the freedom of a citizen23 from encroachment by the State. Indeed, that is precisely how the Article is structured.

The most precious of these rights is possibly the right to free speech contained in Article 19 (1)(a). It is obvious that for a democracy to thrive, free speech is necessary. However, this right has another interesting facet, which has just begun to be used by the Court. Article 19 (1)(a) is not merely a right to free speech; it is a right to ‘free speech and expression’. This right to expression is not just an oral or visual form of conveying thought and ideas. Expression can also be a tacit assertion of one’s beliefs and identity. In the Section 377 case, the Supreme Court has held that the right to live an open and dignified life and the ability to express a same-sex relation freely is protected by this right. This dimension of the right will surely be used in the future to expand an individual’s rights to enable a full and unhindered expression of their personality and identity, subject, of course, to the restrictions stipulated in Article 19 (2).24

The Right to Life

A close reading of the fundamental rights in the Constitution shows them to be drafted in language far more limited in scope than is commonly understood by people. For instance, the pivotal right to personal liberty, the so-called ‘right to life’, merely states that ‘no person shall be deprived of his life or liberty except according to procedure established by law’. This seems like a most tenuous protection. It seemingly gives the Legislature powers to take away any personal liberty as long as it makes a law on the subject.25

However, Article 21 has proved to be the gift that keeps on giving because of the imaginative interpretation of the Article by the Court. This has been done through the process of reading the words ‘life’ and ‘liberty’ so widely as to breathe life into even the most sterile sounding words.

The US Supreme Court held that when the Constitution protected liberty, it protected more general rights that were ‘implicit in the context of ordered liberty’.26 The US Supreme Court held that, ‘Although the Court has not assumed to define “liberty” with any great precision, that term is not confined to mere freedom from bodily restraint. Liberty under law extends to the full range of conduct which the individual is free to pursue, and it cannot be restricted except for a proper governmental objective.’27

The Indian Supreme Court has followed this mode of reasoning and held that the word ‘life’ used in the Article is not a mere inhibition on the State from killing people. The word includes in its fold a wider manifestation of the concept of ‘life’. The Court has said that the words ‘life’ and ‘personal liberty’ ‘are used in the Article as compendious terms to include within themselves all the varieties of life that go to make up the personal liberties of a man and not merely the right to the continuance of a person’s animal existence.’28 The right to life through this mode of expansive interpretation now protects a host of other rights, e.g. the right to health,29 the right to a good environment,30 the right to privacy,31 and so on.

THE CONSTITUTION AND THE COURT

When there are rights, there also has to be a mechanism for the enforcement of those rights. The Constitution has ultimately reposed faith in the courts, and particularly the Supreme Court, to enforce the rights.32 The mode and manner of the enforcement, of course, depends on the nature of the right. No right can be absolute, for instance, no one can claim a freedom to incite hatred and violence against a particular community. Generally speaking, rights have to be weighed against other considerations, for instance, the maintenance of public order or the sovereignty and security of the nation.33

The task to protect the rights of the individual and to perform a balancing act between the fundamental rights and larger societal interests falls upon the constitutional courts. Typically, a judge will have to decide on the validity of a social policy that impinges on a personal right – for instance, the policy of reservation mentioned above vis-à-vis the right to equality. Of course, the judge will also have to determine the converse, that is, the assertion of a personal right that seeks to displace or invalidate a pre-existing social policy. The debate relating to the right to equality of women versus the socio-religious exclusion of women of a certain age from entering the temple at Sabarimala is an example of such a task.34

The balancing done by the Court is an inherently political task performed by unelected judges. A question often asked is how this can be countenanced in a democracy. The answer is constitutionally simple but socially difficult to understand. Constitutionally, the power to determine the constitutionality of any law is given solely to the courts.35 They also have the power to enforce the fundamental rights through the issuance of writs.36 Thus, the Constitution specifically empowers the judges to strike down legislation in case it runs afoul of any fundamental right.

The more problematic question is how society countenances even controversial decisions by the unelected Court. I believe that it stems from a fundamental commitment of the citizen to the idea of the Indian State. Simply put, even if a citizen disagrees with a particular judgement of the Court, they would probably respect the Constitution, which gives the Court the right to determine the question. A citizen may not like the outcome, but will respect the determination because they largely believe in the legitimacy of the institutions of the State.

This then brings one to the next question: What is it in the Indian Constitution that compels citizens to respect it? After all, we are a country of notorious divisions. Yet, almost all people express a faith and allegiance to the Constitution. This can only be so if the citizen, knowingly or otherwise, feels bound to and connected with the values contained in the Constitution.

This is because the Constitution has become a document embodying all that is aspirational in the Indian imagination. Faced with injustice on a daily basis, citizens point to the Constitution as the harbinger of all that is fair and just. The Constitution is their ally; it is only the politicians, bureaucracy, police and the other instruments of the State that have let us down, or so it is believed. Consequently, citizens routinely invoke the constitutional jurisdiction of the Court to seek redress for the wrongs inflicted upon them.

Rohit De argues that it is through the people’s use of the Constitution as a tool that the Indian State has developed in the manner it has. An interesting finding of his is that the minorities and subaltern groups were over-represented in litigation before the Court possibly because they ‘took the State’s obligations to protect them seriously’.37 Another explanation might well be that it was the minorities and the subalterns who needed the most judicial protection against an overreaching Executive.

RIGHTS AND SOCIETY

The Constitution is not merely a charter of rights. At the time of its drafting it was seen as a text promising social revolution. For a deeply poor colonized country there was an urgent need to uplift the community at large, and the historically oppressed communities in particular, to ensure the stability of the newly born union. There were calls to put the interests of the community over that of the individual. A person no less than Mahatma Gandhi did not support election by direct suffrage, preferring instead the indirect method of creation of the Panchayati Raj system.38

In this paradigm, the State was almost to disappear rather like in the Communist system. The philosophy was that ‘the State that governs the best, governs least’. In such a system, the individual was to be the master of his or her own destiny, with the role of the State being kept to a minimum. Every person was to be largely responsible for their own empowerment and well-being. The community in the village was to be the engine of social reform.

However, such a view was rejected by, amongst others, people like Dr B.R. Ambedkar. Dr Ambedkar believed the village to be a ‘den of ignorance, narrow mindedness and communalism’. He famously said that ‘unlike a drop of water which loses its identity when it joins the ocean, man does not lose his being in the society in which he lives. He is born not for the development of the society alone, but for the development of his self’. Perhaps this was the result of his experiences of oppression faced in the village.

Be that as it may, in the conflict between the two opposite ideals of the relationship between the State and the individual, and the role of the individual within the State, it was Dr Ambedkar’s view that prevailed. Our Constitution then gave the fundamental rights to the individual and recognized his or her autonomy and dignity. It also enjoined the State to ensure that those rights would be protected and furthered to enable a person to achieve their full potential in life.

The story of the enforcement of fundamental rights in the last few years then has been the story of the assertion of the right of the individual to their dignity and autonomy against the actions of the State and society. The chapters in this book are fundamentally connected in that manner. They cover different aspects of the sense of self and identity of the individual, and their interaction and interplay with different social constructs, that is, the community, religion, autonomy and the workplace. These are not watertight compartments just as no one part of the personality is fully distinct. The narratives, both judicial and personal, of any of these aspects are bound to be interwoven. However, a rough division and examination of each of these strands of the human condition is still possible and desirable.

The Individual and Autonomy

Autonomy implies the right to choose and decide the course of one’s life for oneself. That freedom, however, is meaningless without the ability to act upon it. For instance, a person may identify themselves as a homosexual, but if the law prohibits homosexuality, that identification is merely a chimera.

The Supreme Court affirmed the autonomy and dignity of the individual as well as the rather fluid nature of sexuality when it delivered the transgender judgement in 2014. Justice Madan Lokur’s essay dwells not merely on why the Supreme Court judgement was delivered but also discusses the political and institutional developments since the judgement. The essay notes that it is the southern Indian states which have taken the greatest impetus from the judgement, and put in place policies for the advancement of the constitutional rights of transgender people.

However, the essay also notes the recent Transgender Person (Protection of Rights) Act, 2019 passed by Parliament and notified into law. The Act appears to dilute the judgement of the Supreme Court inasmuch as there is a watering down of the principle of self-identification of gender. This is a classic instance of a step forward by the Court and then a step back by Parliament.

It is not merely the Government that can take a step back though. As the essay on Section 377 notes, the bitter battle for decriminalization of sodomy was a tale of the courts taking a step forward and then taking a massive jump back. The essay recounts the history of how the Delhi High Court initially decriminalized homosexuality in 2009 only to recriminalize it in 2013. It is only recently that the Supreme Court has undone the historic wrong done to the members of the LGBTQ community and delivered a judgement that holds the promise of justice and equality to the community by striking down Section 377.

The judgements of the Supreme Court have been delivered, but have they made any difference to the lives of the people? The compelling personal essays in this anthology narrate the experiences of three individuals, each of whom come from very different socio-economic positions. Zainab Patel was born a Catholic male in a conservative family. She transitioned, and is today a powerful and independent transwoman and an activist fighting for the rights of the larger transgender community.

Ritu Dalmia, noted chef and restaurateur, tells her story about what compelled her to file the case that eventually led to the decriminalization of Section 377. Keshav Suri writes as a gay man who has actively fought for the economic empowerment of the transgender community through initiatives like the PureLove campaign. He works with his LaLiT Group of Hotels to make it an inclusive and welcoming environment for sexual minorities.

The common feature in all these essays is the idea that the journey towards self-acceptance has been furthered by the judgements of the Supreme Court, but there is also the recognition that the path towards full equality is still a long way away. For instance, sexual autonomy is not achieved merely through decriminalization. Other issues faced in various areas of one’s life also need to be addressed. In matters of employment, health and personal relationships, there is still a lot of discrimination against sexual minorities. It is only when these problems are adequately addressed will a person be able to enjoy full autonomy.

The Individual and the Community

The right to choose or act upon your sexuality has meaning and purpose only if society allows you to be with the person you love. But who decides whom you can love? And if you can love the person you choose, can you marry him or her? The community often imposes its rules in the choice of a spouse by citing public interests and claiming that those trump the freedom of the individual. Caste and religious groups seek to deny people the freedom to marry, claiming that these individual actions have a deleterious impact on them.

In recent years, the issue of love jihad has captured the imagination of the media and also the country at large. There has been fearmongering alleging an ostensible and concerted practice of religious conversions of women. Women are sought to be protected against allegedly predatory men whose only intention is to propagate their religion through duping innocent women into religious conversions.

The fact that this fear requires an immensely sophisticated, and as yet undiscovered, mastermind does not allay the doubts of the conspiracy theorists. Even the sheer statistical improbability of making any change in the religious make-up of the community through these inter-religious marriages does not detract the alarmists. Of course the first victims of this love jihad are women since they are the pawns in the game that men play in the name of religion.

The essay titled ‘Love and Marriage’ examines this issue as well as the decision in the case of khap panchayats. It traces the idea of marriage through history. Marriage has been a subtle social tool that has often been used for the subjugation of women rather than simply being a social contract recognizing the love between two people. It is for this reason that society has sought to control marriage by imposing various restrictions – the prohibition of intra-caste and inter-religious marriages. The courts have had to come to the aid of young couples whose only crime is to seek to marry for love rather than for societal reasons.

The essay examines Hadiya’s case – where a young woman from Kerala converted from Hinduism to Islam and sought to marry a man of that faith. In the face of outrage by Hindu groups, the Supreme Court finally ruled that Hadiya was an adult and hence entitled to change her faith and marry whosoever she wanted. Also discussed here are the attempts by social groups, which routinely try to block inter-caste or intra-gotra (a form of endogamy) marriages. The courts here have to come to the aid of young people who have to flee from societal oppression in order to marry for love.

Nowhere is the concept of marriage as a social tool more apparent than in the crime of adultery. The law on adultery till 2018 viewed a woman as the chattel of a man, the criminal law being used to protect the man’s property, i.e. the woman. This was because Section 497 of the Indian Penal Code stated that ‘whoever has sexual intercourse with a person who is and whom he knows or has reason to believe to be the wife of another man, without the consent or connivance of that man, such sexual intercourse not amounting to the offence of rape, is guilt of the offence of adultery.’

Implicit in this offence is the idea that the wife is the property of the husband and the lover who has sex with the wife of the other man impinges on that man’s proprietary rights. The essay by Menaka Guruswamy and Arundhati Katju examines the decision of the Supreme Court in the case of Joseph Shine,39 the case that struck down this section. The judgement is important not merely for the striking down of the section but also for recognizing the importance of choice and autonomy within the framework of marriage. This, of course, will probably be a precedent that will be used when the matter in relation to the prohibition of marital rape is ultimately heard by the courts. The essay notes that the judgement was not merely about the right to equal treatment, but concerned the larger issue of a woman’s sexuality within marriage.

Both these essays ultimately focus on a larger issue in the public domain relating to same-sex marriage. Once the courts recognize the foundational values of marriage as well as the autonomy inherent in every individual, making the case for same-sex marriage is the logical next step.

The Individual and the Workplace

Jesus is said to have told the Devil that ‘man shall not live by bread alone but by every word that comes from the mouth of God’. That might well be true, but it is tough to imagine being able to lead the constitutionally guaranteed dignified life without bread or, in more recent times, money. Having access to adequate income is almost a necessary condition to be able to lead a fulfilled life. For most people that income comes from the work that they do.

The right to work is thus a means to achieve the fulfilment of one’s autonomy. Of course, for most people, the ability to work also has an intrinsic value. The work that people do defines them and often gives their life meaning and purpose, and even if it doesn’t most people wish that they can do work that interests them.

For women though, there is a double whammy. First is the patriarchal bias against women, which results in them getting lower paid jobs. Secondly, even when they do get the jobs they look for, there is the ever-present possibility of sexual harassment. The Supreme Court has had occasion to deal with these aspects in the cases relating to equality of pay as well as sexual harassment at the workplace. However, Namita Bhandare’s essay on the MeToo movement elaborates that changing the law is not sufficient. She traces the history of the movement and finds its origins, in India at least, in the Vishaka case, where the Supreme Court first laid down guidelines in relation to sexual harassment at the workplace.

The law, however, has often been a hindrance than an aid for women. This essay notes that powerful men use and abuse the very system of law that is supposed to come to the aid of the disempowered. The MeToo movement was thus born partly as a consequence of disillusionment with the traditional forms of justice. It is through the use of alternative mechanisms, including social media, that justice is sometimes delivered.

It is true that some men will use all the legal loopholes to avoid accountability. Yet, even in these instances, the law is still required. Crimes against women cannot simply be condemned in WhatsApp groups or on social media. They need to be adjudicated upon in the courts of law. This essay is thus also a call for the speedy delivery of justice in matters that are pending before the courts.

The Individual and Religion

Religion has been said to be the opium of the masses. As one of the oldest societal constructs, it is also one of the most powerful and insidious means through which society itself has been shaped and controlled. It is on the battleground of religion that the clash between the individual and society is at its most stark.

The issue of marriage, as noted above, is an instance of men asserting their power over women. When religion is added to the mix, it becomes a heavy and intoxicating cocktail. In that instance, the fight is not merely portrayed as one between an individual and society, but as one between an individual and God. The litigation relating to the prohibition on instant triple talaq, as examined by Madhavi Divan in her essay, was just such a case. An argument was raised that triple talaq was an ‘essential religious practice’ of the Muslim community.

Thus, even though the practice was discriminatory against women, it was constitutionally protected because it was part of the freedom of religion. Two of the five judges in the Supreme Court Bench accepted this argument. However, the majority verdict struck down this practice, even though the theme of gender equality is noticeably absent from a large part of the judgement. The essay notes that the Court did not fully engage with other forms of gender discrimination in Muslim law, for instance, polygamy or other forms of unilateral divorce, and confined itself to the ‘low hanging fruit’ of instant triple talaq. The reason for judicial deference appears to be the reluctance to delve into matters of personal law through judicial intervention.

A slightly different view on the issue of instant triple talaq has been proposed by Justice Badar Ahmad in his essay. He points out that the Shariah is far more malleable than has been suggested and thus gender justice may be achieved within the community through reforming the law. This is important because perceived injustices to women are often cited as a reason for the imposition of a Uniform Civil Code upon a community, which may be able to redress issues through internal reform.

Balancing the rights between gender justice and religious faith is a delicate task. To always rule in favour of the former may, in some cases, severely prejudice the latter. One such instance is the case of the entry of women into the Sabarimala temple. Women between the ages of 10 and 50 have not been allowed to enter the temple. This impinged on the rights of women and, accordingly, the matter went to the Supreme Court. On the other hand, it was contended that the devotees of Lord Ayyappa constituted a separate religious denomination. It was also claimed that this denomination had an essential religious practice whereby women were not allowed to see the deity since it was a ‘naishtik brahmacharya’ or ‘eternal bachelor’.

These claims were rejected by the Supreme Court. Mukul Rohatgi in his piece argues that the Court erred in this ruling. To always expect rationality in religion, which is essentially a matter of faith, might be a tough task. His essay traces the history behind Lord Ayyappa’s temple in Sabarimala. Ultimately, it notes that the followers of Lord Ayyappa are a distinct denomination or a subset of Hinduism. Maintaining the sanctity of the idol as an eternal celibate can only be achieved by restricting the entry of women. This religious belief has to be constitutionally protected. While supporting the entry of women might be a reformative act, it could disturb the pluralist nature of the Constitution.

CONCLUSION

The cases that form the subject matter of this book are the result of the adjudicatory process of the Supreme Court. In a way, the Court, the Constitution and the judicial decision-making process are inextricably linked. The Constitution proclaims grand fundamental rights. However, these rights take shape and have a practical impact only when applied by the Court on a case-by-case basis. How the Court reads and interprets those rights is a result of the extremely malleable judicial process. The methodology employed for the interpretation of the written text of the Constitution determines the outcome of the case.

The wordings of the fundamental rights, like the rights contained in many constitutions across the world, are majestically vague.40 The text of the right is the same for all to see, but what it means for a particular case depends vastly on the person reading it. As the persons reading and applying those rights change, so does the content of that right, even though the words remain static. Judges will often hold in their judgements and say that they are merely declaring the law as it is and not creating any new laws.

However, that does gloss over the inherent creative component in the interpretative process. As Justice Arjan Sikri observes in his essay on the concept of ‘dignity’, the underlying theme of the recent jurisprudence of the Court has been the attempt to flesh out a concept of dignity that values autonomous choices and the right to self-fulfilment. Justice Sikri notes that the right to dignity, which all of us take for granted, is not actually specified as a fundamental right at all in the Constitution but has been read into it through a process of interpretation. This is really creation through the means of interpretation.

But how does this creation really occur? Interpretation does not happen in a vacuum. Typically, the process of interpretation would require the text of the Constitution to be read in conjunction with the precedent. This process of reading a law in the context of other laws is not unique or recent, but is a fundamental feature of all judicial reasoning.

Yet, in a modern, organic constitution, precedent alone will not determine outcome. The Constitution has to be read in the context of its underlying egalitarian principles, that is, through the prism of what is now called ‘constitutional morality’. This overarching principle of constitutional morality finds a mention in most progressive judgements and has been used to imbue rights with greater meaning than their literal text might suggest.

This has been possible largely because the Supreme Court enjoys a unique prestige and legitimacy in India. There are few other institutions that are respected as much as it is, even if one disagrees with its decisions. It has therefore been able to expand the fundamental rights by relying on the moral authority it has. The Court regularly intervenes in matters of public interest through its judgements and orders. In fact, these days, even casual observations of judges on the Bench make front-page news.

However, the actual judgements of the Supreme Court and their impact on society are not fully understood or appreciated by the general public. Information about the Court’s judgements are heavily edited by newspapers and electronic media, or in some cases completely misinterpreted on social media. In the process of dissemination of information to the public, there is almost a game of Chinese whispers. The powers of the Court and what it actually decides gets transformed into something quite different from what the Court actually held.

It is hoped that this book will help the general public better appreciate the issues at stake and how the Court shapes the discussion around them. This is important because the reformation of society is a largely unfinished task. Many challenges lie ahead and it is only through the understanding of the working of the institutions of change that we can see a road map for the future. The voices in this book are not merely those of legal experts. These are voices that have personally experienced or seen discrimination at close quarters. Positive change will only happen when the legal universe inhabited by the judges listens to these voices and acts in furtherance of the promises contained in the Constitution.


SEX AND THE INDIVIDUAL


Pride versus Prejudice

The Struggle against Section 377

SAURABH KIRPAL

What does it mean to be human? What is the relationship between the State and the individual? These are not merely metaphysical questions meant to be discussed and debated in classrooms and lecture halls. They have a real and immediate impact on how people live, how society is organized, and the health and happiness of millions. Nowhere is this more apparent than in the case of the criminalization of ‘carnal intercourse contrary to the order of nature’,1 or homosexual acts.

Section 377 of the Indian Penal Code made homosexuality an offence. It made criminal a sexual act that was founded on homosexual love, for which a person could be incarcerated for life. The Indian Penal Code, enacted in 1860, was a legacy the British left us. We had to wait till 2018 when, finally, the Supreme Court declared that consensual acts of homosexual sex would not be a crime. This judgement was passed in the case of Navtej Singh Johar v. Union of India or the ‘Navtej judgement’.2

In a way, Section 377 was not only about a sexual act. It was about so much more. By prohibiting homosexual sexual acts, the very identity and sense of self-worth of an individual was stripped away and negated. One was, in a sense, dehumanized. The State, through the means of coercive criminal law, imposed its version of morality and its conception of how an individual should behave. Criminalization was a signal by the State that a homosexual was not an equal citizen of the country, but was the child of a lesser god – a deviant.

In reading down Section 377, the Supreme Court has sought to restore the dignity of the individual and also hold that the State has no business interfering with the most intimate aspects of a person’s behaviour and way of living. The judgement is thus not just a charter of freedoms for the LGBTQ community but also a beacon of hope for every person who has borne the brunt of oppression.

This essay will trace the history of the rather odious provision and its ultimate reading down in the case of the Navtej judgement.

The Navtej judgement resulted in four separate judgements, all agreeing with the final decision to read down Section 377. Yet each judgement had its own philosophy and ethos, which encapsulated different arguments and issues surrounding the LGBTQ community. They each tell a story that relates to the history of the effort to decriminalize homosexuality, the constitutional analysis of the issues involved and the future of the community. The theme of each judgement is neatly captured by a memorable quote, mentioned in each judgement, ranging from the literary to the metaphysical, from the political to the emotive.

So much has been written about the judgement, yet there has not been an analysis of the judgements separately to explain and understand the variation of the judicial reasoning contained in it. Judgements, like judges, are not a monolithic whole. They are, to use an appropriate analogy, multicoloured like the rainbow. Till we understand and appreciate this, we cannot fully envisage the future course of judicial action. This essay is an attempt to understand the variations in the judicial reasoning. Deconstruction of the judgements will make us realize that the cases that arise in the future will also be deeply influenced by the beliefs of the judges hearing the cases.

A BRIEF HISTORY OF THE ‘CRIME’

Criminal law in ancient India was never uniformly codified and applied by a central authority figure through the use of coercive state power. Even though Islam and later Christianity had come to Indian shores by the 12th and the 15th century respectively, given the lack of a cohesive state, no uniform criminal code existed.

In the Hindu tradition, there was no clear cut proscription of homosexual acts, much less criminalization. The Kama Sutra, possibly the authoritative text on matters relating to sexual desire, categorizes various forms of sexual activities. Sutra 36 of the text is particularly informative. It talks of oral sex between males in connection with the word ‘sadharana’, which means ‘ordinary’. This indicates that sex between males was considered ordinary rather than a form of deviance.

Certain scholars have remarked that the Kama Sutra was not a symbol of sexual liberation and that same-sex relations were ‘accommodated rather than authorized’.3 Be that as it may. Accommodation is a form of tolerance and certainly not an attempt to criminalize. Similarly, stories of gender fluidity abound in the scriptures and the Puranas. No less than Lord Shiva and Lord Vishnu ‘in the avatar of Mohini’, the greatest gods in the Hindu pantheon, were said to have had intercourse through which a child was born. Shikhandi, a man born in a woman’s body, was a central character in the Mahabharata and was responsible for Bhishma Pitamah’s death (Arjuna used Shikhandi as a shield to short him). Such stories show that in Hindu mythology, homosexuality was not seen as a perversion requiring imprisonment.

All this changed not through the evolution of cultural or religious mores, but through the imported prejudice of the Victorians. In 1833, during the rule of the British East India Company, it was decided to set up an Indian Law Commission chaired by Thomas Babington Macaulay. The draft for the penal code was revised repeatedly, finally presented to the Legislative Council, and passed in October 1860. As an aside, it is interesting to note that in 1860, the Legislative Council consisted of members elected by the Board of Directors of the East India Company, and certainly had no Indian members.

Lord Macaulay claimed himself to be a man of great precision. In a letter to Lord Auckland, the Governor General in Council, he claimed that the two qualities of a law were precision and intelligibility. The letter said that ‘a law, and especially a penal law, should be drawn in words which convey no meaning to the people who are to obey it, is an evil. On the other hand, a loosely worded law is no law, and to whatever extent a legislature uses vague expressions, to that extent it abdicates its functions, and resigns the power of making law to the Courts of Justice.’4

One would have thought that given this devotion to precision, the offences contained in the Act would have been drafted carefully and clearly. Indeed this was the case. However, there was one class of offences that Macaulay found so abhorrent that it was left delightfully vague. This was the provision that became Section 377.

In the introductory report, Macaulay stated:


[the acts] relate to an odious class of offences respecting which is it desirable that as little as possible should be said… [We] are unwilling to insert, either in the text or in the notes, anything which could give rise to public discussion on this revolting subject; we are decidedly of opinion that the injury which would be done to the morals of the community by such discussion would far more than compensate for any benefits which might be derived from legislative measure framed with the greatest precision.



Macaulay’s opinionated homophobia led to a blanket refusal to phrase the law with precision for fear that it may lead to a discussion in society.5 Mere discussion appeared to be an abomination in the mind of this esteemed law maker. And the wording of the section was even more curious. The section stated that ‘whoever voluntarily has carnal intercourse against the order of nature with any man, woman or animal, shall be punished with imprisonment for life, or with imprisonment of either description for a term which may extend to ten years, and shall also be liable to fine.’ What is therefore almost amusing is that a law targeted against homosexuals cannot even bring itself to use the words homosexual or sodomy.

What is now known as Section 377 did not explicitly target homosexuals. Its use was most common for the persecution of homosexual activity.6 In the initial years, only acts of sodomy were prosecuted and even homosexual acts of oral sex between a minor and an adult was not seen as a crime as there was no sodomy involved.7

This view of the law changed in the early 20th century. In 1925, in a case titled Khanu v. Emperor,8 a minor was forced to perform oral sex on an older man. The interpretation of Section 377 was expanded beyond the act of sodomy. The explanation that was given for the widening of the interpretation of this provision was that ‘the sin of Gomorrah is not less carnal intercourse than the sin of Sodom’. This preoccupation with the act of sodomy and the kingdoms of Sodom and Gomorrah clearly indicates that this provision was to apply to homosexuality first and perhaps other issues as an afterthought. More importantly, the origins of the ‘crime’ in the Bible were laid bare.

The criminalization of homosexuality was now complete. All forms of sexual intercourse between members of the same-sex were now punishable. But the discrimination against the community did not end there. In 1871, another law called the Criminal Tribes Act was passed, with the explicit purpose of ‘registration, surveillance and control of…eunuchs’.9 Eunuchs who were ‘reasonably suspected of kidnapping and castrating children’ or committing offences under Section 377 (virtually every transgender person) were required to be registered with the local government and also furnish details of their property!10 Penalties were imposed on registered eunuchs who appeared in female clothes, danced in public or performed for hire.11

The Criminal Tribes Act was eventually repealed at Independence. However, the colonial legacy of Section 377 continued. Even though the former colonial masters decriminalized sodomy in Britain,12 no such move ever gathered much traction in India. It was as though we had forgotten our rich cultural tradition of tolerance, and fully imbibed the worst facets of colonial prejudice. Even though the 172nd report of the Law Commission of India recommended the amendment to Section 377, the report was met with the same dusty file room future as most progressive Law Commission reports.

However, though the law stood still, society did not. Unfortunately, in this case, society seemed to fall further in its regressive outlook to the issue of homosexuality. The ’80s and early ’90s were the times of the beginning of the AIDS epidemic. A bill called the AIDS Prevention Bill was introduced in the Rajya Sabha in 1989. The provisions of the Bill were extremely draconian and required medical practitioners to inform the local health authority of the presence of an AIDS patient; the Bill also allowed the health authority to question, test and isolate the patient in hospital. Further, the provision permitted the Government to seek information about all past sexual partners of the patient. Though the Bill was eventually dropped in 1991, discrimination against patients with HIV/AIDS has remained rife.

The LGBTQ community was ostracized even by other disempowered groups. In 1994, the Sakhi Collective, a lesbian organization, wrote that they had not received any support from an Indian feminist organization.13 Some self-proclaimed feminists are supposed to have said that there were no lesbians in India!

This hatred of the LGBTQ community extended to the political groups as well. The National Federation of Indian Women, an organization associated with the Communist Party of India, condemned the holding of the South Asian Gay Conference, and asked the Prime Minister ‘not to follow Bill Clinton’s immoral approach to sexual perversions’.14 An MLA of the Shiva Sena also wrote a warning letter against the conference.

In 1994, a group of physicians recommended that condoms be distributed in Tihar jail due to the high reportage of homosexuality. The prison authorities, however, refused to allow condoms to be distributed because it would have amounted to an explicit recognition and even condonation of homosexual acts, and this would be in contravention of Section 377, IPC. This led to an NGO, the AIDS Bhedbhav Virodhi Andolan (ABVA), filing a Public Interest Litigation before the Delhi High Court, calling for the repeal of Section 377 on the grounds that it violated the right to privacy.15

But even though the case was filed almost 25 years before the Navtej judgement, the grounds raised in the petition were almost prescient. At a time before the Supreme Court had held that there was a fundamental right to privacy, the petition urged the Court to strike down the section on the basis that the privacy rights were inherent in the right to life and liberty recognized in Article 21 of the Constitution. The petition also alleged that the section was arbitrary and violative of the equality clause of the Constitution, particularly since it was drafted in 1833 and was archaic.

The petition came up for hearing in 2001 and, by then, the movement had lost some of its momentum. Since the ABVA is run by unpaid volunteers and since it did not have a full-time paid lawyer, when the matter finally came up, it failed to appear. The case was, therefore, unfortunately, dismissed.

THE DELHI HIGH COURT VERDICT

It has been said that in India, the high courts often do more to protect the civil rights of the citizens than even the Supreme Court.16 This was clearly the case, at least initially, in the case of Section 377. After the dismissal of the petition filed by the ABVA, it took another courageous NGO to file a petition before the Delhi High Court.

The Naz Foundation was set up in 1994 by Anjali Gopalan and a few others. The main focus of their work was HIV/AIDS prevention and care. This being the ’90s, it led them to work closely with the gay community. In 2000, a young man came to see them and recounted his horrific tale: He had been forced to receive electro-shock therapy at a government hospital to be cured of his homosexuality. When Naz tried to register a complaint with the National Human Rights Commission, they were rebuffed as it was pointed out that Section 377 made homosexual acts a criminal offence.17

This led the NGO to file a petition in the Delhi High Court challenging this interpretation. The petition was dismissed at one point of time by the High Court, which said that since Naz was not personally affected by the provision, it had no standing to challenge it. This decision was reversed by the Supreme Court, which directed the High Court to hear the matter.18

The case was finally heard by the Delhi High Court in 2009 by a bench comprising Chief Justice Ajit Prakash Shah and Justice Muralidhar. The first interesting feature in the case was the contradictory stand taken by the Union of India. Those of us who practise in the courts are not particularly surprised by this. The government is not a single entity and it sometimes seems that its various branches act in virtual ignorance of one another.

The Ministry of Home Affairs filed an affidavit in the Court supporting the retention of Section 377. The Home Ministry argued that homosexuality was against public morality and hence should remain criminal. The National AIDS Control Authority (NACO) filed quite a different affidavit, signed by the Under-secretary to the Ministry of Health and Family Welfare. NACO stated that AIDS was difficult to prevent and treat since the criminalization of homosexual conduct was pushing everything underground. It therefore sought for decriminalization of Section 377. In the end result, the High Court, in an erudite judgement, read down Section 377 and said that consensual homosexual conduct in private was not a crime.19

The sensitivity displayed by the High Court in its ultimate judgement was possibly fashioned by its reaction to the abhorrent allegations of sexual abuse against the LGBTQ community that had been placed before it. In this regard, the Delhi High Court judgement is different from even the Navtej judgement of 2018, which does not explicitly discuss the tremendous violence against members of the LGBTQ community.

Two particularly striking examples of sexual violence were mentioned in the High Court judgement. In July 2001, the police in Lucknow were investigating a complaint under Section 377. They went to the headquarters of a local NGO called the Bharosa Trust, which was engaged in the area of HIV/AIDS prevention amongst the gay community. There they seized educational material, which they claimed to be pornographic material, and sex toys. This false story was published with great relish in the local newspapers. The police then arrested the director and other employees of the Trust (as well as officers of the Naz Foundation, which had an office in Lucknow) and alleged that a sex racket
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