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FOREWORD
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Jack L. Rives
Executive Director, American Bar Association



Our nation owes a real debt of gratitude to military families. Servicemembers willingly put themselves in harm’s way to protect the freedoms that we hold so dear. Too often, we do not also think of their spouses and children, who endure frequent moves, prolonged separations, and financial sacrifices so that their loved one may serve. Our nation’s security depends upon the commitment and dedication of these families.

The heavy costs borne by members of the military and their families often include facing a variety of legal concerns. The servicemember who is transferred to a new location may face difficulty getting out of her lease. The servicemember returning from a lengthy deployment in a high-risk location may find his spouse wants a divorce. The reservist who is called up to active service from a lucrative civilian position may worry what will happen to her position upon her return from serving. It is essential that military families, who sacrifice so much for all of us, be aware of the legal protections to which they are entitled.

The Legal Guide for Military Families is a comprehensive resource, providing military families with a practical understanding of the legal issues they frequently encounter. The authors of this Guide are attorneys with years of experience dealing with servicemembers and their families. They are well versed in the relevant legal subject areas, including the special legal protections available only to military families. The legal information and practical tips contained in this book are presented in a user-friendly, plain-language format. In addition to reading this book, I encourage you to visit ABA Homefront (www.abahomefront.org). That site has a wealth of information about the legal resources available for veterans, servicemembers, and military families, including how to find an attorney.

The Legal Guide for Military Families is one of a series of legal guide books published under the auspices of the American Bar Association’s Standing Committee on Public Education. This book was designed to provide you with knowledge of the law and the legal framework of issues impacting military families. It is not intended as legal advice. You should always consult an attorney licensed in your state to help you with your specific legal needs.

With nearly 400,000 members, the ABA is one of the largest voluntary professional associations in the world. Its members represent every legal specialty. Public service and public education are among the ABA’s most important goals. The ABA educates the public through publications such as this book, online initiatives, programs, collaborations and partnerships with other organizations, and public outreach. Making the public knowledgeable about legal rights is an important cornerstone of a free society.

For more information about the many services and resources the ABA makes available to the public, please visit the ABA’s website, www.americanbar.org. Information specific to public education is available on the Division for Public Education’s website, www.americanbar.org/publiced.




Jack L. Rives, Lieutenant General, USAF (Retired), is the executive director of the American Bar Association. He formerly! served as The Judge Advocate General of the United States Air Force.
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Kim Askew, Chair
Standing Committee on Public Education



The United States Department of Veterans Affairs reports there are over 23 million veterans in the United States. After more than a decade of repeated and often extended deployments, the legal issues of our nation’s servicemembers, veterans and their families are increasing and will continue to do so for years to come. The news media are replete with stories of credit card debt, foreclosures, and other recession related financial issues affecting all families, but for military families, there are added stresses.

Many of the issues servicemembers and their families face require legal assistance and guidance. This book is intended to help servicemembers and their families make sense of complex legal issues, understand the options available to them, and access appropriate resources to resolve their legal concerns. This practical guide focuses on problems and resolutions, not legal jargon or obscure legal principles. Each chapter is framed by a real-life problem and concludes with additional resources, both in print and online, to help the user understand the legal issues they face and options for resolving them. Like many things in life, knowledge is power when it comes to resolving legal issues.

We also encourage servicemembers and their families to go online to ABA Homefront (www.abahomefront.org). In addition to legal information, the site provides an online database of legal referral services, agencies, and organizations that provide low-cost or free legal services to servicemembers and their families. The database features a state-by-state directory to assist in finding a legal professional in a community. One note of caution: when reading this book, or any other source of legal information, keep in mind that it is intended to provide general background knowledge on the legal issues involved; it is not legal advice. Only a lawyer who understands the facts of a particular case can do that. Although every effort has been made to present information that is current, laws can and do change, and may vary widely from one jurisdiction to the next. Consulting with a lawyer is always recommended before pursuing legal action. To find a lawyer, contact the local military installation or local or state bar association.

This book can help readers make informed decisions about a wide range of problems and options. Armed with the knowledge and insight this book provides, servicemembers, veterans and their families can make informed decisions.

Thank you for your service to our country.




Kim J. Askew is the chair of the ABA’s Standing Committee on Public Education and an attorney in Dallas, Texas. Ms. Askew represents clients in complex commercial and employment litigation. She has successfully tried cases to jury verdicts in state and federal district courts around the country, and handled appeals before the Texas Courts of Appeals and the Fourth, Fifth, and Eighth Circuit Courts of Appeals.




CHAPTER 1
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Working with a Lawyer


John, an airman at Maxwell Air Force Base in Alabama, has two kids with his former girlfriend. John and his former girlfriend are having problems working out a custody agreement. John’s girlfriend is threatening to take him to court if he doesn’t sign the forms her lawyer has drafted. John thinks he should have a lawyer review the forms first, but he doesn’t have one and isn’t sure where to find one. Is this something he can do on his own? Where can he find a lawyer to help him? How much will it cost?



Almost everything we do—from making a purchase to driving a car to interacting with others—is affected by the law in some way. But clearly we don’t need a lawyer for all of these everyday interactions. So when do you need a lawyer? When can (or should) you handle a matter on your own? This chapter outlines those times when you need the help of a legal professional and details how to find the right one for you.

WHEN DO YOU NEED A LAWYER?

Some problems are not really legal—or are not exclusively legal—and can be handled, at least in part, with the help of other professionals such as accountants, doctors, psychologists, the clergy, or other counselors. But many problems do have a legal dimension and require a lawyer’s help.

Simply put: Some matters are best handled by a lawyer. Nearly everyone agrees that you should talk with a lawyer about major life events or changes. Some examples include:


•  being arrested for a crime;

•  being served with documents related to a legal proceeding or lawsuit;

•  being involved in a serious accident causing personal injury or property damage;

•  a change or pending change in family status such as divorce, birth, child custody, adoption, or death; or

•  a change or pending change in financial status such as filing for bankruptcy or getting or losing valuable personal property or real estate.



When it comes to these types of issues, an ounce of prevention is worth many dollars and anxious hours of cure. When in doubt, it is best to at least pick up the phone and consult with a lawyer briefly. In addition to obviously legal disputes, there are many other issues a lawyer can help you with, including starting a small business, buying or selling a home, and estate planning.

Once you have determined that you need professional legal help, get it promptly. You can get the most help if you are in touch with a lawyer as soon as possible. Failing to contact a lawyer early may mean that you lose important rights or opportunities.

Of course, you can represent yourself during legal proceedings. People without legal training may be able to handle some simple matters—this is called proceeding pro se or pro per. Taking on a legal matter yourself, however, is extremely risky because each step may involve consequences you may not think about in advance. Doing it yourself also requires a lot of time and energy. If you choose to proceed pro se, a number of local courts or nonprofit organizations provide guidance to people who want to handle legal matters pro se. They assist you in selecting and completing court forms, understanding court procedures, and filing cases.





[image: ] START EARLY


Don’t just ignore documents or letters detailing a legal action. Contacting a lawyer after a legal problem has escalated to crisis proportions can lead to unnecessary anxiety and may make resolving the problem more difficult and any solutions more expensive. A lawyer may not be able to help you protect rights you have already lost.








A lawyer (also called attorney, counsel, counselor, barrister, or solicitor) is a licensed professional who advises and represents others in legal matters. Lawyers practice in the military (Judge Advocate General, or JAG) and in civilian communities. Lawyers must go through special schooling. Before being allowed to practice law in most states, a person must:


•  have a bachelor’s degree or its equivalent;

•  complete three years of education at an accredited law school;

•  pass a state bar examination, which usually lasts for two or three days and tests knowledge in selected areas of law;

•  pass a national or state examination on professional ethics and responsibility;

•  pass a character and fitness review by a committee that investigates his or her character and background;

•  take an oath swearing to uphold the state and federal constitutions and the state laws where the person is sworn in;

•  receive a license from the state supreme court;

•  and in rare instances, complete an internship in a private or public legal or law office.



When looking to hire an attorney for any matter, it is important to find someone who is experienced (done it before), successful (done it well), current (done it well recently), affordable (charges a rate within your budget), reliable (does what is promised), and trustworthy (keeps confidences).

When looking to hire an attorney for military proceedings (be it a court-martial or a discharge board), it is helpful if the attorney has experience with the proceedings for the military service in question—the more successful experience, the better.

For a military proceeding, it is best if the attorney has served on active duty as a JAG and participated successfully in the proceedings as a JAG. It is also helpful if the civilian attorney has recent experience with the proceedings as a civilian counsel because military boards and panels sometimes view civilian counsel differently than JAG attorneys.

Another consideration is if the civilian attorney has actually litigated military cases, as opposed to simply negotiating a plea or administrative separation agreement. While the vast majority of courts-martial are resolved by plea agreements, if you do not wish to plead out, you will want to hire an experienced litigator.

Certain veteran matters may not require prior military experience, but do require special knowledge of veterans law. As a rule, military proceedings do not impose special certification requirements, but it never hurts to ask.

Finding, assessing, and hiring civilian lawyers are dealt with on this page.

MILITARY LEGAL REPRESENTATION

For military members facing legal issues, you may be able to find legal assistance at no expense. Depending on the type of issue, there may be attorneys associated with the military, or with nonprofit organizations, available to help you.

Before getting into the details of when you should seek military legal assistance or not, it is first necessary to look at the difference between criminal and civil cases.

Criminal cases involve wrongs against the public. Although a criminal defendant may have injured only one victim, any violation of criminal law harms society. Criminal cases are always started by the government. Although victims of crimes may be consulted, they have no power to make a prosecutor bring charges or to prevent the prosecutor from dropping charges. A convicted defendant in a criminal case may be ordered to pay a fine or may be sentenced to probation, community service, jail, prison, or even death.

[image: ]

Civil cases are private matters, which typically involve one person suing another person for a money award to compensate him or her for an injury to people or property or a court order to make the other party do (or stop doing) a particular act.

Military Legal Representation for Criminal Matters

Military members facing discharge from the military or criminal prosecution by the military (court-martial) should seek help from a JAG known as trial defense or defense counsel, and not from military legal assistance attorneys. You can also hire civilian criminal defense attorneys to represent you in military proceedings.





[image: ] FINDING TRIAL DEFENSE/AREA DEFENSE COUNSEL


The simplest option is to contact the nearest military legal assistance office using the web-based locator service (http://legalassistance.law.af.mil/content/locator.php) and ask for contact information for the nearest trial defense or area defense counsel office. If that does not work, contact any military trial defense or area defense counsel’s office and ask if they can provide you with contact information for the office closest to you. Each office should have a list of contact information for every other office in the military legal defense community.








If you have a nonmilitary criminal case (for example, a DUI or a domestic violence charge), you should seek help from the local public defender or the local bar associations; these are local organizations formed for and by local attorneys and may be a great resource for locating the help you need. You can find such contact information on the ABA HomeFront Directory of Programs (www.abahomefront.org).

Military Legal Representation for Civil Matters

Military attorneys who provide representation in civil matters are called “legal assistance attorneys.” Many civil legal matters can be handled by a military legal assistance attorney at no cost to servicemembers. Civil matters include landlord-tenant disputes, wills and trust, family law (including divorce, separation, custody, and child support), consumer issues (including debt collection, consumer scams, identity theft), powers of attorney, advanced medical directives (living wills), and asserting your rights under the Servicemembers Civil Relief Act or the Uniformed Services Employment and Reemployment Rights Act.

To find the nearest military assistance office, go to the Armed Forces Legal Assistance website, http://legalassistance.law.af.mil/content/locator.php. This site contains a locator based on zip code. Even if you do not live close to military installations, start with the locator. There may be a smaller legal assistance office nearby of which you are unaware.

Servicemembers should start by contacting the nearest military legal assistance office for an appointment. Every military legal assistance office provides free legal assistance to eligible personnel regardless of his or her branch of service. You do not need to seek help from the nearest legal assistance office for your branch of service. For example, a Marine can obtain legal assistance form an Army JAG, just as a Soldier can receive legal assistance from a Marine JAG.

If there are no legal assistance offices near you, consider contacting a local legal clinic, which are often sponsored by law schools and offer free legal services to military personnel. Another option is to contact your local legal aid office and your local bar association to see if either offers free or low-cost services to military personnel. Finally, find out if your state attorney general’s office provides free civil legal services to military personnel.

Using Military Legal Assistance

You will not have to pay for the services provided by military legal assistance offices. All services provided by a military legal assistance lawyer are free to eligible personnel. However, know that if your legal problem involves costs or fees (for example, a filing fee to file a case with the court), you will probably have to pay these charges.

Legal assistance attorneys can provide help and advice on a number of topics, such as:


•  Planning your estate and drafting your will;

•  Drafting appropriate powers of attorney and living wills (advanced medical directives);

•  Helping with your taxes or challenging a tax assessment;

•  Assessing family law issues including divorce, child custody, and support;

•  Reviewing contracts and leases;

•  Advising you on credit and lending issues; and

•  Ensuring your rights under various laws aimed at protecting servicemembers (for example, the Servicemembers Civil Relief Act or the Uniformed Services Employment and Reemployment Rights Act).



Know that military legal assistance attorneys may not be able to provide you the full range of legal services. Depending on your issue, a military legal assistance attorney may be limited in how much he or she can do to help you with a legal problem, and the lawyer may need to refer you to a civilian attorney for representation to fully resolve your problem.

There are also legal areas in which a military legal assistance attorney may not be able to help you. This includes primarily bringing claims against the government and going to court on your behalf. Military legal assistance attorneys also cannot help you with legal matters on behalf of your privately owned business and likely cannot help you with many criminal matters. For these types of legal matters, you will need to contact a civilian attorney for assistance. See the ABA HomeFront’s Directory of Programs, www.abahomefront.org, for programs in your area that can connect you to a civilian attorney or other referral programs in your location.

The ABA provides a resource to military legal assistance lawyers, the ABA Military Pro Bono Project, www.militaryprobono.org, which helps military lawyers easily connect their clients to pro bono attorneys who provide representation for no fee.

Determining Eligibility for Military Legal Assistance

Active-duty servicemembers are eligible for military legal assistance programs, but these programs are not limited to only them, and eligibility and the services provided may differ among the military branches. Military spouses are often eligible too, subject to the availability of legal assistance attorneys. Active-duty personnel, particularly those in the junior enlisted ranks and those preparing for deployment, will have first priority.

Reservists and members of the National Guard who have been activated, are preparing to deploy, or have recently returned from deployment, as well as their family members with Department of Defense (DoD) ID cards are also eligible for legal assistance. Retired military personnel and their dependents with DoD ID cards are also eligible—subject to resource availability.

Individual State National Guard Bureaus (NGB) often have legal assistance offices specifically for that state. If you are a member of the National Guard, ask your chain of command whether your State NGB offers such service. (Although it’s always good to keep your chain of command informed, you are not required to tell them the reason you would like to see an attorney. You may simply say it is a private matter.)

Military legal assistance may also be available to survivors of eligible servicemembers and retirees, certain overseas civilian employees and their family members, and Allied Forces service members serving with U.S. Armed Forces in CONUS (contiguous United States) and their family members.

FINDING A LAWYER

Most people don’t have a “regular” lawyer, in the sense that they have one or more doctors that they see regularly. So how do you find the lawyer who’s right for you? Where do you turn for recommendations? What about military families?

On Base

As described earlier, military families may be eligible to obtain free legal services through their base military legal assistance office. Even if you do not live on base, or if your particular base does not have a legal assistance office, you can contact your nearest base legal office for an appointment—and remember, it doesn’t matter if the nearest base is for a different service branch (e.g., you are in the Army Reserves and the nearest installation is a Navy base). To find your nearest legal assistance office, use the Armed Forces Legal Assistance locator at http://legalassistance.law.af.mil/content/locator.php.

Off Base

Finding a civilian lawyer may seem daunting, but if you need legal help, it is process you must undertake carefully and thoughtfully. One way to find a lawyer is to start by getting recommendations from the local military legal assistance office. Another is to get recommendations from a trusted friend, relative, or business associate. Be aware that each legal case is different and that a lawyer who did a great job handling a friend’s divorce case might not be the right person to handle your landlord-tenant dispute. You may also want to consider reaching out to local legal aid clinics, law school legal clinics, or pro bono networks. A simple Internet search can help you find such programs in your community, particularly if you live near a big city.

Check with your state and local bar association, many of which have programs for military and veteran representation. You may also want to consider contacting a local referral program. Most communities have referral services to help the public find lawyers. These services usually recommend a lawyer in the area—sometimes at a reduced cost. Many services offer help to groups with unique characteristics, such as the elderly, immigrants, victims of domestic violence, or people with disabilities. These services usually make referrals according to specific areas of law, helping you find a lawyer with the right concentration. Many referral services also have competency requirements for lawyers who wish to have referrals in a particular area of law.





[image: ] SPECIAL CONSIDERATIONS: LAWYERS DURING CRIMINAL TRIALS


If the government accuses you of committing a crime, the U.S. Constitution guarantees you the right to be represented by a lawyer in any case in which you could be incarcerated for six months or more. If you cannot afford a lawyer, the judge handling the case will appoint a private lawyer to represent you free of charge or the government’s public defender will handle your case, also at no charge.

Military members facing discharge from the military and criminal prosecution by the military (court-martial) should seek assistance from military attorneys known as trial defense or area defense counsels, and not from military legal assistance attorneys. You can also hire a civilian defense counsel to represent you during your military proceeding. More information on these types of lawyers can be found on this page.





Visit the ABA’s Referral Directory, http://apps.americanbar.org/legalservices/lris/directory/, for a list of 300 lawyer-referral services across the country.

There are a number of factors to consider when deciding which lawyer to hire; of course, the lawyer’s area of expertise and prior experience are important. A number of states have specialization programs that certify lawyers as specialists in certain stated types of law. The ABA’s Standing Committee on Specialization also offers a searchable map, http://apps.americanbar.org/legalservices/specialization/directory/home.html, to determine whether your state has certification. In states without certification programs, you may want to ask about your lawyer’s focus areas. You also may wish to ask about the type of cases your lawyer generally handles.

Questions to Ask When Talking To A Lawyer

Don’t be intimidated when meeting with a lawyer. Remember, you are the client, which means you are the boss and the lawyer is your employee. By asking the right questions, you can help yourself find the right lawyer.

A lawyer will usually meet with you briefly or talk with you by phone so the two of you can get acquainted. This meeting is a chance to talk before making a final hiring decision. In many cases, there is no fee charged for an initial meeting. However, to be on the safe side, ask about fees before setting up your first appointment.

During this first meeting, ask about the lawyer’s experience and areas of practice. How long has the lawyer been practicing law? How long has the person’s law firm been open? What kinds of legal problems does the lawyer handle most often?

You should also ask if non-lawyers, such as paralegals or law clerks, will be used to research or prepare your case. If so, find out if there will be separate charges for their services. Who will be consulted if the lawyer is unsure about some aspect of your case? Will the lawyer recommend another attorney or firm if this one is unable to handle your case?

You can ask the lawyer about what he or she thinks the outcome of the case will be, but beware of any lawyer who guarantees a big settlement or assures a victory in court. Remember that there are at least two sides to every legal issue and many factors can affect its resolution. Ask for the lawyer’s opinion of your case’s strengths and weaknesses. Will the lawyer most likely settle your case out of court or is it likely that the case will go to trial? What are the advantages and disadvantages of settlement? Going to trial? What kind of experience does the lawyer have in trial work?

LEGAL FEES AND EXPENSES

If you need assistance outside of the services offered by your military legal assistance office and cannot get a civilian attorney to handle your matter pro bono (free of charge), you may have to hire a lawyer who will charge attorney’s fees. Lawyers are ethically obligated to charge only “reasonable”—and not excessive—fees. The method used to charge fees is one of the things to consider in deciding if a fee is reasonable. You should understand the different charging methods before you make any hiring decision. At your first meeting, the lawyer should estimate how much the total case will cost and inform you of the method he or she will use to charge for the work. As with any bill, you should not pay without first getting an explanation for any charges you do not understand.

The most common billing method is to charge a set amount for each hour of time the lawyer works on your case. More experienced lawyers tend to charge more per hour than those with less experience—but they also may take less time to do the same legal work. In addition to hourly rates, attorneys may bill separately for copying costs, mileage, court fees, witness fees, expert fees, legal research services, and other expenses. These additional fees should all be spelled out in the engagement agreement—the agreement you and your lawyer make when he or she agrees to take your case.

Lawyers may use a flat fee in handling certain cases where the work involved is usually straightforward, predictable, and routine. Thus, some lawyers may use flat fees or set rates in uncontested divorces, simple wills, traffic tickets and misdemeanors, adoptions, and name changes. A flat fee is usually paid ahead of time and does not vary depending on the amount of time or work involved. No refund is due if the work takes less time than expected and no additional charge is made if the case is longer or more complex than usual.

Contingent Fees

A different type of billing method is a contingent fee. A client pays the contingent fee to a lawyer only if the lawyer handles a case successfully. Lawyers and clients use this arrangement only in cases where money is being claimed—most often in cases involving personal injury or workers’ compensation.

In a contingent fee arrangement, the lawyer agrees to accept a fixed percentage (often 33[image: ] to 40 percent) of the recovery, which is the amount finally paid to the client. If you win the case, the lawyer’s fee comes out of the money awarded to you. If you lose, neither you nor the lawyer will get any money, but you will not be required to pay your attorney for the work done on the case.

On the other hand, win or lose, you probably will have to pay court filing fees, the costs related to deposing witnesses, retaining experts, and similar charges.

Reducing Legal Fees

There are several cost-cutting methods available to you. First, answer all your lawyer’s questions fully and honestly. It will save time and help your lawyer do a better job.

Remember that the ethics of the profession bind your lawyer to maintain in the strictest confidence almost anything you reveal during your private discussions. It is particularly important to tell your lawyer both the good and bad facts of your case. These will almost certainly come out as your case moves forward.

Stay informed and ask for copies of important documents related to your case. Let your lawyer know if you are willing to help out, such as by picking up or delivering documents or by making a few telephone calls.

You should feel free to compare various attorneys, but don’t just shop for the lowest fee. The cheapest lawyer is not necessarily the worst or the best, and the most expensive one may not be the right one for you. Be sure to consider factors such as location, accessibility, personality, time available, and experience in your problem area.

WHEN THINGS GO WRONG

When you agree to hire a lawyer and that lawyer agrees to represent you, a two-way relationship begins in which you both have the same goal: to achieve a satisfactory resolution of your legal matter.

You have the right to expect competent representation from your lawyer. However, every case has at least two sides. You cannot always blame your lawyer if the case does not turn out the way you thought it would. If you are unhappy with your lawyer, it is important to determine the reasons. If you believe you have a genuine complaint about your legal representation, there are several things you can do.

If you believe you have a valid complaint about how your lawyer has handled your case, inform the organization that grants or withholds licenses to practice law in your state. Usually this is the disciplinary board of the state supreme court. You may find the board’s contact information under the government listings for your state. You can also obtain its location from the local bar association. Finally, you can access the ABA’s Center for Professional Responsibility’s listing, www.americanbar.org/content/dam/aba/migrated/cpr/regulation/directory.pdf, of lawyer disciplinary agencies to find the agency in your state.

If your complaint is against a military legal assistance attorney, you can also file it with the attorney’s military supervisor or with the Judge Advocate General (the senior military attorney) for the appropriate branch of service.

Making a complaint of this sort may result in a disciplinary action against the lawyer for misconduct, but it will probably not help you recover any money.

In order to get any monetary compensation for your lawyer’s misconduct, you may have to file a malpractice suit against your lawyer. You may also have the right to receive compensation from a client security fund. These funds may reimburse clients if a court finds that their lawyer has defrauded them. Lawyers pay fees to maintain such funds. Your local bar association or the state disciplinary board can tell you how to contact the correct client security fund for your claim. Be aware, however, that most state client security funds divide the money that is available in a given period of time among all the clients who have valid claims. As a result, there is rarely enough money to pay 100 percent of every claim.

RESOURCES


•  Stateside Legal (http://statesidelegal.org): Online legal web portal for military members, veterans, and their families; includes summaries of federal laws and information on finding legal help in your area.

•  ABA Homefront (www.abahomefront.org): Includes three sections: Information Center, Directory of Programs, and Pro Bono Center for attorneys interested in helping servicemembers.

•  Military One Source (www.militaryonesource.mil): free web-based service provided by the DoD for servicemembers and their families; provides information about a broad range of topics including legal issues.

•  Armed Forces Legal Assistance (http://legalassistance.law.af.mil/content/locator.php): Web-based database to locate local military legal assistance offices.

•  ABA Lawyer Referral Database (http://apps.americanbar.org/legalservices/lris/directory/): A state-by-state listing of 300 lawyer-referral services across the country.

•  Martindale-Hubbell (www.lawyers.com): A leading source for information on lawyers practicing in the United States and abroad; the site provides profiles of more than 440,000 lawyers and law firms and a “Find a Lawyer” service.

•  Department of Veterans Affairs (www.va.gov): Includes information on working with a legal advocate during VA procedures; your State Veteran’s Affair Office can also be accessed from the VA’s site (www.va.gov/statedva.htm).




CHAPTER 2
 [image: ]

Family Law and the Military


Sean, a nineteen-year-old Private First Class in the U.S. Army, met eighteen-year-old Jessica while he was stationed at Fort Benning, Georgia, for his infantry training. Sean and Jessica are young, very much in love, and thinking about getting married, but there are limitations on their time and circumstances. Sean has received orders for his first permanent duty station in Germany. Sean is likely to deploy to Afghanistan shortly after arriving at his unit in Germany. Sean and Jessica are thinking about getting married in Georgia, but if they wait, can they get married in Germany? What are the options?



For military members, being married isn’t always easy. Military members move frequently and may be deployed in a combat zone or other danger area, but that doesn’t stop love from blooming. The rate of married military members has steadily increased over the last two decades from around fifty percent to nearly sixty percent. Among career and senior personnel, the married rate is around ninety-three percent. However, in the last decade or so, the divorce rate among military members has also increased. The likelihood that a military member will marry or divorce at least once within his or her military career is high. And of course, family issues don’t just involve marriage and divorce—what happens if Sean and Jessica decide they want to adopt a child? What about if they do marry and divorce, how are their assets to be split? This chapter discusses marriage options and military benefits, custody of children, care of dependents, separation, and divorce.

MARRIAGE

The decision to get married is a serious personal and legal decision. For this reason, premarital counseling may be recommended or required before marriage by certain religions or by the laws of the state in which you are marrying. As a practical matter, timing is often an issue for marriages involving military members, and this may affect the decision of where to marry. A religious ceremony may join two people together in marriage according to a specific religion, but to be legally married requires a license and the filing of paperwork according to the laws of the state where the marriage will take place. The military has no specific pre-marriage requirements for marriages that take place in the United States. However, a copy of your marriage license properly signed and certified by the state where you got married is needed after your marriage to qualify for military benefits. Marriage license requirements vary from state to state, so it is important to understand the state’s requirements before committing to a wedding in a specific location. Depending on your circumstances and whom you want to marry, state requirements can make or break the wedding plans.





[image: ] CHECKLIST FOR COMMON MARRIAGE LICENSE REQUIREMENTS


[image: ] Are we required to be residents of the state?

[image: ] Are we both required to appear in person to apply for the marriage license? Is there a waiver?

[image: ] What are the ID requirements?

[image: ] If previously divorced, is proof of divorce required?

[image: ] Does the marriage license expire?

[image: ] Is a blood test required?

[image: ] What are the fees? Can they be waived?

[image: ] Is there a waiting period for the license after application? Can this be waived?

[image: ] Who can marry us? (ordained ministers, justices of the peace, judges, etc.)

[image: ] Do we both need to be present in the state for the marriage? (see Proxy Marriages, on this page)








Requirements for marriage licenses can be found at county and city government centers or at clerk of court offices in any county or city. Most counties and cities also have websites with downloadable forms for marriage license application. These forms will list the requirements to obtain the license.

This section looks at some of the possible types of marriage, as well as the special considerations for those who are marrying in a foreign country.

Proxy Marriages

Even in the event of a deployment or a permanent change of station (PCS), marriage is possible in some states, even with the bride or groom absent! Proxy marriages are those marriages where either the bride or the groom is not physically present in the state where the marriage is taking place. Someone else usually represents the person who is not present. Proxy marriages are legally recognized only in the states of Colorado, Missouri, Texas, and California. In California, proxy marriages are limited to military members who are stationed overseas serving in a conflict or war. Marriages where neither the bride nor the groom is present in the state are called double-proxy marriages. Montana is the only state that allows double-proxy marriage. Some foreign countries may also offer proxy marriages. Due to deployments, PCS, or temporary remote location duty assignments, a proxy marriage may be a convenient option for military members.

Covenant Marriages

For those looking for extra commitment, not extra convenience, there are three states that have adopted covenant marriage laws: Arkansas, Louisiana, and Arizona (though at least 20 other states have considered adding this marriage option). A covenant marriage is a marriage that is legally harder to dissolve. Covenant marriage requires premarital counseling and marriage education. Divorce is allowed only in limited circumstances, and the divorce must be a fault divorce, meaning there must be a reason for the divorce, such as abuse, adultery, addiction, etc. Normally divorce in a covenant marriage is not granted without a substantial separation period and marital counseling.

Common Law Marriage

Currently only nine states recognize common law marriages (Alabama, Colorado, Kansas, Rhode Island, South Carolina, Iowa, Montana, Oklahoma, and Texas). Five additional states (Georgia, Idaho, Ohio, Oklahoma, and Pennsylvania) have grandfathered in certain relationships beginning before a certain date, which may vary by state. Before modern marriage laws, people sometimes became married through conduct rather than by a ceremony. Common law marriages may occur under the laws of states that recognize it if a couple agrees that they are married, lives together, and publicly presents themselves as husband and wife, though there is no specific formula. However, merely living together is not enough to constitute a common law marriage. Further, because there is no paperwork showing a valid marriage and the marriage is largely established through consent and perception, the existence of a common law marriage is easily subject to challenge. Therefore, common law marriage is generally not a substitute for people who intend to enter into a licensed marriage recognized by states and religious communities.

It is also important to note that the military will recognize a common law marriage if it is legally recognized in the state where it took place. A written statement from the military legal office confirming the validity of a common law marriage will allow a common law spouse to be considered a military spouse. Common law marriage cannot be a sham to collect benefits. The marriage may be scrutinized if it appears not to be valid. Military benefits collected based on a sham marriage may be subject to recoupment, and the servicemember involved may be subject to adverse administrative or criminal action.

Same-Sex Marriage

On September 20, 2011, the repeal of “Don’t Ask, Don’t Tell” took effect. Openly gay and lesbian individuals are now allowed to be members of the military and engage in same-sex relationships, including marriage. So although the military does not place limits on a servicemember’s ability to enter into a same-sex marriage, the state where the couple intends to marry may. At the time this chapter was written, six states (Massachusetts, Vermont, Connecticut, New Hampshire, Iowa, and New York) and the District of Columbia currently grant marriage licenses to same-sex couples. New laws passed in Maryland and Washington will recognize same-sex marriage in those states when the laws, passed in 2012, take effect. California granted marriage licenses to same-sex couples for several months in 2008. (The marriages that occurred during that time are still valid.) Several other states grant civil unions or domestic partnerships, granting various levels of state spousal rights.





[image: ] FEDERAL BENEFITS DENIED TO SAME-SEX SPOUSES


The following benefits and privileges may be denied to same-sex spouses under DoD regulations or the Federal Defense of Marriage Act:

•  Housing allowance at the “with dependent” rate

•  Coverage under military Medical and Dental Insurance and TRICARE

•  Access to morale, welfare, and recreation programs

•  Family relocation and transportation benefits for PCS

•  Family separation allowance

•  Surviving spouse benefits

•  Family advocacy services

•  Joint duty assignment

•  JAG legal services

•  BX, PX, Commissary privileges

•  “Command sponsored” status for overseas assignments












[image: ] BENEFITS AVAILABLE TO SAME-SEX SPOUSES


The following federal benefits are available to same-sex spouses:


•  Servicemembers Group Life Insurance (SGLI) payments

•  Montgomery G.I. Bill Death Benefit (if person is designated as SGLI beneficiary)

•  Beneficiary of Thrift Savings Plan (TSP)

•  Designation of Survivor Benefit Plan (SBP) if no dependent child

•  Appointment as the designated care giver of a wounded servicemember under the Wounded Warrior Act

•  Appointment as a caregiver to a servicemember’s children under a Family Care Plan

•  Designation on a DD-93 Record of Emergency Data as a “designated person,” but cannot be designated as “next of kin” (DOMA prohibits this at the time this was written)










For servicemembers who are considering a same-sex marriage, it is important to understand the impact of the Defense of Marriage Act (DOMA). DOMA is a federal law that defines marriage as a legal union between a man and a woman and prohibits receipt of many federal benefits to same-sex partners. Under DOMA, many military benefits available to dependents are not available to same-sex couples, even if they are legally married under the laws of a state. Children of gay and lesbian servicemembers receive all the same benefits and privileges any other dependent child receives. (Note that at the time this book was going to print, parts of DOMA were being challenged in court. Talk to a trusted legal advisor for the most up-to-date information on this rapidly changing legal field.)

Marriage in a Foreign Country

Destination weddings are a popular option for many people, especially servicemembers who are already stationed in a foreign country. In general, marriages performed abroad under the laws of another country are valid in the United States. Foreign marriages of U.S. citizens are subject to the laws of the country where the marriage is performed and are often subject to lengthy waiting periods, so plan ahead! Foreign countries often require presentation of U.S. passports for the couple, may require blood tests and may require other documents too, such as birth certificates, divorce decrees, or death certificates (for people previously married). Additionally, some countries require that these be officiated in the United States by a consular official for the country where the marriage will be performed.

Before planning a marriage under the laws of a foreign country, it is best to contact the consulate or embassy for the country you wish to marry in to inquire about the requirements. General information on marriage in some countries can be obtained from Overseas Citizens Services, Room 4811, Department of State, Washington, D.C. 20520. As an alternative, American embassies and consulates abroad frequently have information about marriage in that country. A listing of foreign embassies and consulates in the United States is available on the Department of State’s website at www.state.gov/s/cpr/rls/dpl/32122.htm. It is also wise to contact the state attorney general’s office in the state of your residence to ensure the marriage will be recognized in the United States. Once you are married abroad, U.S. consular officers can authenticate your foreign marriage document. Note: This authentication simply signifies that your foreign marriage documents are real; it does not necessarily mean that your marriage will be recognized by your home state.





[image: ] MARRIAGE TO A FOREIGN NATIONAL OUTSIDE THE UNITED STATES


For servicemembers, marriage to a foreign national can present special challenges or even be forbidden. If you would like to marry a foreign national, the first step is to get military service approval. The approval authority is your area commander. You should begin by informing your chain of command and making a legal assistance appointment at the base or post legal assistance office. Each military service has a regulation that governs this request. A visit to the legal assistance office to see a judge advocate will help you identify the requirements for the marriage application under the appropriate service regulation. The application for permission to marry a foreign national is required regardless of whether you are stationed overseas or just traveling to another country to marry a foreign national. The application process requires a medical screening and background investigation of the foreign spouse.

Once married, you probably have questions about immigration and naturalization of your spouse. There is no legal provision for expedited naturalization processing for dependents of servicemembers. For assistance with naturalization and immigration for military dependents, make an appointment with a judge advocate at your post or base legal office.








I’M MARRIED—NOW WHAT?

Congratulations! You’re married. Now, as a servicemember, there are a few things you should do to ensure your new spouse and any children are properly registered for military benefits. The very first thing to do is go to your unit’s personnel office with a certified copy (that’s a copy with an official stamp from the court) of your marriage certificate to register in the Defense Enrollment Eligibility Reporting System (DEERS) system. DEERS is a database that the military services use to validate eligibility for TRICARE medical benefits. Servicemembers are automatically enrolled, but servicemembers must take action to enroll their dependents. Dependents need DEERS enrollment to receive a dependent military ID card. You can find the nearest uniformed services personnel office at www.dmdc.osd.mil/rsl/.

Protecting Your Dependents

Beyond registration for DEERS, the military offers other benefits for military family members, such as wills for both servicemembers and their spouses, servicemembers group life insurance (SGLI) and family SGLI. SGLI benefits are designated by filling out form SGLV 8286. Your military unit’s personnel office can provide you with this form and ensure that an executed copy of the form is filed in your official military personnel file.

Do I Need A Will?

A will is a legal document that designates who will receive your property when you die. This situation is not one people want to think about, but the decision to create or update a will is an important one that will ensure your assets are divided and your family is cared for the way you intend. Creation of a will is a free service offered by the Judge Advocate General’s Corps of each military service. The military member and spouse each can sit down with a licensed attorney who works for the military and have a will, and possibly a simple trust, drafted for free. This is a valuable service that can save you several hundred to several thousand dollars. Even single servicemembers should consider having a will drafted, but married servicemembers, particularly those with children, are highly encouraged to create a will. Single servicemembers who created a will prior to marriage should consider creating a new will that includes their spouse as a beneficiary. Chapter 6 explains more about wills and estate planning generally.

RESOURCES


•  All of the military services have chaplain corps websites. Chaplains are ordained clergy in the military services who represent a variety of different religions. Chaplain corps websites offer resources and chaplain services for military members and their families. Chaplains mainly perform marriages, and other services may include religious education, couple counseling, premarital counseling, and crisis counseling. Some of the military services even have chaplain services online. The Navy Chaplain Corps website (http://www.chaplaincare.navy.mil/) provides contact information for chaplain’s service via phone or email.

•  The American Military Partner Association (http://militarypartners.org/) is a nationwide support organization for gay and lesbian military members. The website provides information on current military benefits for partners as well as a resource page with links to other organizations providing support and services for LGBT military members.

•  The Military Marriage Manual: Tactics for Successful Relationships, by Janelle Hill, Cheryl Lawhorne, Don Philpott (Government Institutes 2011). This book offers advice and resources for military spouses on all aspects of marrying into the military.



FAMILY CARE PLANS AND FAMILY SUPPORT

Military service regulations require servicemembers to provide support and care to their dependent family members. Although military service may require a servicemember to move around a lot, such moves do not relieve a servicemember from responsibility to abide by court orders; the military will assist courts in enforcing support orders if servicemembers do not properly handle their legal responsibilities. The Department of Defense (DoD) requires both active and reserve servicemembers to plan for the care of their dependent family members in certain circumstances. This section outlines two obligations faced by many servicemembers: family care plans and family support requirements.

Defining a “Family Member” and Do These Requirements Apply to Me?

According to the DoD, a servicemember may have the obligation to create a family care plan for the following categories of “dependent family members”:


•  A servicemember’s spouse;

•  Children who are younger than 19 and unmarried;

•  Children of any age who are physically or mentally incapable of self-support;

•  Other family members such as brothers and sisters or parents of the servicemember or spouse who are physically or mentally incapable of self-support that are dependent on the servicemember for financial, medical or other support; and

•  Family members without the basic English skills needed to access basic needs (e.g.: food, shelter, or medical care).



For the purposes of family support requirements, family members may include:


•  A servicemember’s current spouse (a former spouse is not considered a family member);

•  A servicemember’s minor children from a current marriage;

•  A servicemember’s children from a previous marriage if the servicemember has a current legal obligation to support that child;

•  Children legally adopted by the servicemember;

•  Children born outside of a marriage to:


•  A female servicemember; or

•  A male servicemember if a court order or comparable legal document exists identifying the servicemember as the father (evidence of a legal obligation to support a child may include a child support order, a signed recognition of parentage filed with a court, a birth certificate, or a determination of paternity depending on applicable state laws); and



•  Another person (such as a parent, stepchild, or sibling) that the servicemember has a legal obligation to support under a court order.



Family Care Plans

Family care plans are planning tools that assist commanders in ensuring that military members in their command have an approved plan for the financial, medical, educational, and logistical care for their minor children or other vulnerable adult dependents in the event that military duty prevents servicemembers from caring for their own dependents. Family care plans are required for servicemembers who are single parents, dual military couples with children, married with primary or joint custody of a child from a prior relationship, or primarily responsible for another dependent family member. The DoD requires that servicemembers in these categories complete dependent care plan paperwork and have this plan approved by their commander. If a servicemember does not create an approved dependent care plan, he or she may face disciplinary or administrative action that can lead to separation from the military.

Selecting a Caregiver

Determining whom to select as a caregiver is possibly the most important part of creating a family care plan. This is the person who will step into your role as a parent if your military absence makes it so you are unable to care for your child or other dependents. The biological or legal parents of a child are normally considered a child’s best caregivers. If possible, both parents should attempt to agree on an arrangement that is in the best interests of the child. If there is no other parent, or the other parent of your child is not willing to, or cannot, take care of your child during your military absence, you should consider a third party who can provide a safe, nurturing environment that involves the least amount of disruption to the child’s normal routines during your military absence.





[image: ] SOME FACTORS TO CONSIDER IN SELECTING A CAREGIVER


•  Select someone you and your child know well and trust. Designating a relative or close family friend your child sees often and has a relationship with will help your child’s transition while you are gone.

•  Select someone who lives in the same general area in which you live. Your child may feel less disruption with your absence if he or she can continue to attend the same school, see his or her current friends and family members, and continue with the same activities.

•  Select someone who is physically capable of caring for your child. Consider a possible caregiver’s health concerns. Is the person elderly or in bad health? If so, what effect might this have on your child?

•  Select someone who will and can facilitate communication between you and your child while you are absent.








You can, however, designate whomever you want as a caregiver on the family care plan, if that person is available and agrees to care for your dependents. Be aware: The DoD encourages you to try to the greatest extent possible to come to an agreement with the other legal parent of your child about the care of your child during your absence for military duty. Designating a third party (that includes your current spouse or your parents) as a caretaker on your dependent care plan does not take the place of a custody agreement from a court. So, if the other legal parent does not agree to the designation of someone else, the person you designated will not be able to legally enforce your designation using the dependent care plan paperwork.

Care Plans vs. Custody Agreements vs. Powers of Attorney

Perhaps you are thinking that if you have a dependent care plan, you don’t need a custody agreement. Wrong! A dependent care plan does not grant any legal custody rights; you need a custody agreement from a court in order to give another person legal custody of a dependent. Dependent care plans may include a document that designates someone rights under a power of attorney. These rights are granted to either the other parent or a third person, to assume guardianship and care for the child in his or her absence. Many people confuse the power of attorney document with a custody agreement since it is a signed and notarized document. A power of attorney for guardianship does grant another person some of your parental rights temporarily, but neither the power of attorney nor the dependent care plan documents replace or modify court-issued custody agreements. In certain circumstances, some state courts have recognized dependent care plans signed by both parents as evidence of an existing agreement for custody purposes, but the document itself is not a legally binding custody arrangement. It is also important to understand that you are not giving up the parental rights that you have by filling out a dependent care plan or a power of
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So, You Want to File for Divorce?
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Service of Process Overseas
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How Does the Servicemembers Civil Relief Act Affect Divorce?
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Survivor Benefit Plan (SBP) and Divorce
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CUSTODY, VISITATION, AND CHILD SUPPORT
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Frequently Asked Questions About Child and Family Support and the Military
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One minor or handicapped child

BAH difference plus 30 percent of
basic pay

16.7 percent (1) of basic pay

“Two minor or handicapped children

Three or more minor or
handicapped children

25 percent (%) of basic pay
33 percent (4) of basic pay
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CRIMINAL TRIALS

The government brings
charges through its

CIVIL TRIALS

One or more private
citizen or corporation

commenced | prosecutors. brings a complaint against
one or more other private
citizens or corporations.
(Note that sometimes
the government can be a
party in a civil trial.)

Parties Government v. defendant | Plaintiff v. defendant

involved

Burden of Beyond a reasonable Preponderance of the

proof doubt evidence

Possible Jail time, fines, Paying or recovering

results community service damages, restoring the

wronged party to the
position he or she would
have ocoupied were it not
for the wrong committed
by the defendant.





OEBPS/images/Asso_9780375723971_epub_cvi_r1.jpg
THE AMERICAN BAR ASSOCIATION

LEGAL GUIDE
*MILITARY
FAMILIES

FIRST EDITION

Everything You Need to Know About Family Law, Estate
Planning, and the Servicemembers Civil Relief Act





OEBPS/page-template.xpgt
 

   
    
		 
    
  
     
		 
		 
    

     
		 
    

     
		 
		 
    

     
		 
    

     
		 
		 
    

     
         
             
             
             
             
             
             
        
    

  

   
     
  





OEBPS/images/Asso_9780375723971_epub_007_r1.jpg
CUSTODY/VISITATION
ORDERS

FAMILY/CHILD SUPPORT
ORDERS

ENFORCEMENT

* Registration of a custody order
with the court of another state
allows that state to enforce the
provisions of the order, or

« File an expedited petition to
enforce a custody order from
another state

« Contact law enforcement to
assist. Criminal penalties may
apply for parental kidnapping.

* Register support order with the
state. Enforcement is usually by
income withholding.

« If you have moved, register the
child support order and your
new state will enforce your cur
rent order from another state,
but not modify.

 Direct allotment from an active-
duty servicemember’s pay-
check.

« Through an order for garnish-
ment of military pay sent to
DFAS.

« File a non-support complaint
with the servicemember’s chain
of command.
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CUSTODY/VISITATION
ORDERS

FAMILY/CHILD SUPPORT
ORDERS

INITIAL ORDER

« Establish paternity
* Court with jurisdiction to enter
the order s the "child’s home
state”
~ State where child has
physically lived with parent
for at least six months

 Establish paternity
 Court has jurisdiction to enter
an order f:
~ a parent lives with the child in
the state,
a responding parent consents
to the court’s jurisdiction,
service of a summons in
person on a responding
parent within the state, or
~ petition filed in the home
state of the responding
parent.
~ There may also be other
bases for jurisdiction based
on contact with the state.

MODIFICATION

« The child's home state hes.
“continuing exclusive jurisdic-
tion;” 50 the original home state
will modify unless:
~ court determines neither

the child nor parents have
significant connection to the
state, or

‘when court determines that
child and parents no longer
reside in the state.

 The state that entered the origi-
nal child support order has “con-
tinuing exclusive jurisdiction” to
modify unti:

- Both parents agree to
jurisdiction of another state,
or
Both parents and the child no
longer reside in the state that
issued the original order.





