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RE-IMAGINING LABOUR LAW FOR DEVELOPMENT

The aim of this book is to explore labour law’s conceptual and normative narrative. If labour law is informed by the wider political and economic landscape within which it operates, then given the declining prevalence of the post-war model of full employment within a formal welfare state regime, what shape does or should labour law assume in response to the transformation of the political economy in countries of the global North? Correspondingly, what is the proper role to be played by labour law and labour relations institutions in the development process within industrialising countries of the global South, where informal employment has long been, and remains, the predominant form? Drawing on the expertise of leading labour law scholars, this collection addresses those questions by examining the growth and continued prevalence of informality. Offering research that is both empirically grounded and doctrinally astute, the book explores the changing character of labour law in the global North and South.


Re-Imagining Labour Law

for Development

Informal Work in the Global North and South

Edited by

Diamond Ashiagbor

[image: image]


ACKNOWLEDGEMENTS

I would like to offer my thanks to the people and organisations who made possible this edited collection, and the preceding conference from which the chapters are drawn. The Society of Legal Scholars (SLS) awarded the conference its largest annual research grant, with the conference being badged as the SLS Annual Seminar 2016. Additional research funding which facilitated the conference organisation was provided by the SOAS School of Law and the SOAS Faculty of Law and Social Sciences. I wish to thank colleagues in the SOAS Centres & Programmes Office who provided logistical support: Jane Savory, Thomas Abbs and Yasmin Jayesimi. Many thanks also go to the Institute of Advanced Legal Studies for agreeing to host us for the two-day conference.

Finally, I am very grateful for the scholarly contribution of colleagues whose chapters appear in this volume and who presented their papers at the conference, as well as those who agreed to chair the sessions and act as discussants: Pamhidzai H Bamu, Lizzie Barmes, Adelle Blackett, Nicola Countouris, Simon Deakin, Hitesh Dhorajiwala, Ruth Dukes, Colin Fenwick, Judy Fudge, Emily Grabham, John Howe, Deirdre McCann, Liam McHugh-Russell, Shelley Marshall, Petra Mahy, Richard Mitchell, Guy Mundlak, Tonia Novitz, Amanda Perry-Kessaris, Sanjay Pinto, Lorena Poblete, Kerry Rittich, Supriya Routh, Ann Stewart, Maria Azzurra Tranfaglia, and Dzodzi Tsikata.

Cover image:

Fading Cloth, by El Anatsui. Saint Louis Art Museum, purchased from October Gallery, London.

El Anatsui (born 1944) is a Ghanaian sculptor and painter. This work is part of a series which combines traditional (west) African techniques and imagery (in this case, the design of a woven Kente cloth) with abstraction. It uses found recycled African materials (drink bottle caps) which are flattened and stitched together with copper wire to form a wall-mounted installation or assemblage. The work hangs like a tapestry or large Kente cloth. The work reflects and traces a story of colonial and postcolonial economic and cultural exchange between Africa and the global North. It can be seen as representing informality: the use of found materials, repurposing of materials, and the absence of a fixed form.

Diamond Ashiagbor,

December 2018


CONTENTS

Acknowledgements

Notes on Contributors

Introduction: Narratives of Informality and Development

Diamond Ashiagbor

PART I

THEORISING INFORMALITY AND INFORMALISATION: HISTORICAL AND DEVELOPMENT PERSPECTIVES

1.Historicising Labour in Development: Labour Market Formalisation through the Lens of British Colonial Administration

Kerry Rittich

2.Labour Law, Development Discourse and the Uses of Informality

Liam McHugh-Russell

3.Informalisation in International Labour Regulation Policy: Profiles of an Unravelling

Deirdre McCann

PART II

INTERDISCIPLINARY APPROACHES: HISTORICAL, INSTITUTIONAL AND POLITICAL ECONOMY

4.Do Human Rights Work for Informal Workers?

Supriya Routh

5.Labour Law as a Luxury in the Global South? A Case Study from Zimbabwe

Pamhidzai H Bamu

6.Insiders, Outsiders and Conflicts of Interest

Ruth Dukes

7.The Different Meanings of Formalisation. Experiments from the South: The Case of Argentina

Lorena Poblete

8.Supply Chains and Temporary Migrant Labour: The Relevance of Trade and Sustainability Frameworks

Tonia Novitz

PART III

EMPIRICAL APPROACHES: REGULATING INFORMALITY

9.What is Actually Regulating Work? A Study of Restaurants in Indonesia and Australia

Petra Mahy, Richard Mitchell, John Howe and Maria Azzurra Tranfaglia

10.Labour Laws, Informality, and Development: Comparing India and China

Simon Deakin, Shelley Marshall and Sanjay Pinto

Index


NOTES ON CONTRIBUTORS

Diamond Ashiagbor

Professor of Law at the University of Kent, and Senior Associate Research Fellow at the Institute of Advanced Legal Studies (IALS), University of London; formerly Professor of Law and Director of Research at IALS, Professor of Law at SOAS University of London, and Reader in Law at University College London. She is a graduate of the University of Oxford and has a PhD from the European University Institute in Florence. She has been Visiting Scholar at Columbia Law School, New York; Senior Fellow at Melbourne Law School; and Genest Global Faculty at Osgoode Hall Law School. She has been the recipient of a US-EU Fulbright Research Award; and a Leverhulme Trust Research Fellowship. Diamond publishes on labour/employment law; regional integration (the European Union and the African Union); law and development; economic sociology of law; human rights and equality. Publications include The European Employment Strategy: Labour Market Regulation and New Governance, OUP, 2005; Towards an Economic Sociology of Law, Wiley, 2013 (with Prabha Kotiswaran and Amanda Perry-Kessaris). She is on the Editorial Board of Feminist Legal Studies, and the Executive Committee of the Socio-Legal Studies Association.

Pamhidzai H. Bamu

Law Programme Coordinator for Africa, Women in Informal Employment Globalizing and Organizing (WIEGO). Pamhidzai was born and raised in Harare, Zimbabwe. She holds an LLB, LLM (Labour Law) and a PhD (Labour Law) from the University of Cape Town, and held a Post-Doctoral Research Fellowship at Stellenbosch University. She has worked as a Researcher in the Institute of Development and Labour Law at the University of Cape Town, and the Social Law Project at the University of the Western Cape and has undertaken and published research on various labour issues in South Africa and Southern Africa. She has served as a consultant to the ILO (Pretoria) on labour migration in SADC (2013–2014), a consultant to the ILO (Harare and Pretoria) on migrant domestic workers in the Zimbabwe-South Africa corridor in 2014 and to the SADC Secretariat (Gender Unit) on trafficking in persons in the SADC Region from 2014 to 2015. She has also served as a consultant to the ILO Geneva on non-standard employment in Africa in 2015. Recent publications include: ‘Social regionalism in the Southern Africa Development Community: The international, regional and national interplay of labour alternative dispute resolution mechanisms’ (with Rutendo Mudarikwa) in Adelle Blackett and Anne Trebilcock (eds) Research Handbook on Transnational Labour Law, Edward Elgar Publishing, 2015.

Simon Deakin

Professor of Law at the University of Cambridge. He specialises in labour law, private law, company law and EU law. His research is concerned, more generally, with the relationship between law and the social sciences, and he contributes regularly to the fields of law and economics, law and development, and empirical legal studies. He is Director of the Centre for Business Research, co-Chair of the University’s Strategic Research Initiative in Public Policy, and a Fellow of Peterhouse. He is editor in chief of the Industrial Law Journal and a member of the editorial board of the Cambridge Journal of Economics. He was elected to a Fellowship of the British Academy in 2005 and in 2012 was awarded an Honorary Doctorate by the Catholic University of Louvain. He is currently a principal investigator on two ESRC-funded projects and has recently carried out contract research for the International Labour Organization and for the UK Government’s Foresight review of the future of British manufacturing. Publications include: The Law of the Labour Market: Industrialization, Employment, and Legal Evolution, OUP, 2005 (with Frank Wilkinson); Labour Law (with Gillian Morris) Hart, 2012; Legal Origin Theory (with Katharina Pistor) Edward Elgar, 2012, and Labour, Finance and Inequality: The Insecurity Cycle in British Public Policy (with Suzanne J. Konzelmann, Marc Fovargue-Davies and Frank Wilkinson), Routledge, 2018.

Ruth Dukes

Professor of Labour Law at the University of Glasgow and Principal Investigator on the ERC-funded project Work on Demand: Contracting for Work in a Changing Economy. Member of the Young Academy of the Royal Society of Edinburgh. Ruth holds degrees from the University of Edinburgh (LLB), the Humboldt University in Berlin (LLM with distinction), and the London School of Economics (PhD). In 2011/12 she was an Early Career Fellow of the Arts and Humanities Research Council, and a MacCormick Fellow at the University of Edinburgh. Ruth has published widely in the fields of labour law and labour history. Her 2009 article ‘Otto Kahn-Freund and Collective Laissez-Faire: an Edifice without a Keystone?’, was awarded the Modern Law Review’s Wedderburn Prize. Her 2014 monograph, The Labour Constitution: the Enduring Idea of Labour Law (OUP) was widely reviewed and formed the subject of a Symposium in the 2018 volume of Jurisprudence.

John Howe

Professor and Director of the University of Melbourne School of Government, and previously Co-Director of the Centre for Employment and Labour Relations Law in Melbourne Law School. John’s research interests include labour market policy and regulation, regulatory theory, and corporate accountability. He has written extensively on the role of the state in regulating employment and labour markets, and on the intersection between state-based regulation and corporate governance. John is presently engaged in research concerning regulatory enforcement of minimum employment standards in Australia and the Asia-Pacific region. He is also researching how large business organisations engage in self-regulation of labour practices through internal policy and rule-making processes, and the interaction between these policies and employment laws. John is Chair of the Steering Committee of the Labour Law Research Network, and he is an Editor of the Australian Journal of Labour Law.

Deirdre McCann

Professor at Durham Law School. Her research is in the field of labour law and policy at the domestic, EU and international levels. It has a particular focus on the influence of flexibility discourses on labour market regulation, precarious work, the measurement and comparison of labour law regimes and the influence of state norms in low-income settings. Her publications include Regulating Flexible Work, OUP, 2008 and Creative Labour Regulation, Palgrave, 2014. A former official of the International Labour Office in Geneva, Deirdre has also acted as an independent expert to the European Commission on the revision of the EU Working Time Directive and International Labour Organization on the Domestic Workers Convention, 2011 (No 189). She is a founder of the international research Network on Regulating for Decent Work, a global interdisciplinary network of researchers and policy-makers that promotes innovative approaches to labour market regulation. She is on the editorial Board of the Industrial Law Journal and a member of the Advisory Committee of the Labour Law Research Network. In 2015, Deirdre was awarded a Leverhulme Research Fellowship for her project on Creative Uncertainty? Labour Market Regulation in a World of Doubt and in 2017 she led the ESRC/GCRF Strategic Network on Legal Regulation of Unacceptable Forms of Work.

Liam McHugh-Russell

Doctoral candidate in the law department at the European University Institute (Florence) and visiting researcher at the Labour Law Development Research Lab (McGill University, Montreal). Liam’s research investigates how law works in combination with other techniques of governance to constitute economic relations, and how law is shaped by other forms of economic expertise. His doctoral dissertation critiques a tradition of evolutionary theories of legal change that have informed and legitimated core development practices at the World Bank, especially through the Doing Business project. His masters thesis, at McGill University, identified ways in which the discourse of informality, and the forms of work it encompasses, challenge labour law’s traditional narratives and normative categories. He has been a consultant at the International Labour Organization in Geneva, and practiced union and employee side labour law in Ontario. He has presented his work at the Institute for Global Law and Policy, Harvard’s Labor and Worklife Program, the Law and Society Association, and the Interuniversity Research Centre on Globalization and Work (CRIMT).

Petra Mahy

Senior Lecturer in Law in the Department of Business Law and Taxation, Monash University. Previously she was a lecturer in law at the School of Oriental and African Studies (SOAS) University of London (2015–2017), a postdoctoral research fellow at the Centre for Socio-Legal Studies, University of Oxford (2013–2015) and a research fellow at the Department of Business Law and Taxation, Monash University (2010–2013). Petra is both a lawyer and an anthropologist and her research interests fall in the disciplines of socio-legal and regulatory studies. Her current research interests are concerned with the comparative historical evolution of company law and labour law and with the formal and informal regulation of work in Southeast Asia, with a particular focus on Indonesia.

Shelley Marshall

Senior Research Fellow, Graduate School of Business and Law at RMIT University, having previously been Senior Lecturer in the Department of Business Law and Taxation at Monash University. She is a cross-disciplinary scholar whose research focusses on the disciplines of law, political science, and regulatory and development studies. Her research has informed labour law reform in several countries and the policies of the International Labour Organization regarding informal, precarious workers. She is editor, with Colin Fenwick, of Labour Regulation and Development: Socio-Legal Perspectives (Edward Elgar Publishing, 2016). She has been the principle investigator and co-coordinator of three large, multi-country grants. In 2016, she and her team published 19 reports on access to remedy when communities and workers experience human rights breaches at the hands of transnational business. She earned her PhD in 2015 from ANU for her research into insights from regulatory theory for transnational labour regulation. In addition, she holds a Masters in development studies from the London School of Economics and Political Science.

Richard Mitchell

Professor (part-time) in the Department of Business Law and Taxation, and a member of the Labour, Equality and Human Rights Research Group, and the Ethical Regulation Research Group, at Monash University. He was previously Director of the Centre for Employment and Labour Relations Law (CELRL), Melbourne Law School, from 1994 to 2006. He studied at the University of Melbourne and the London School of Economics and Political Science. He was an editor of the Australian Journal of Labour Law from 1988 to 2002. Richard’s areas of specialisation include the regulation of labour markets and the role of law in the construction of employment systems; his current research focuses on labour market regulation, and varying styles of regulation in different types of economies.

Tonia Novitz

Professor of Labour Law at the University of Bristol. She first studied law at the University of Canterbury in New Zealand and qualified there as a Barrister and Solicitor. She then studied at Balliol College, Oxford, where she was awarded the BCL and completed her doctorate. She has held visiting fellowships at the International Institute for Labour Studies (Geneva), the European University Institute (Florence), the University of Melbourne and the University of Auckland. She is a member of the editorial board of the UK Industrial Law Journal, with special responsibility for the Recent Legislation section. She is also a honorary member of Old Square Chambers (non-practising). She has written on UK and comparative labour law, international labour standards, EU social policy, EU external relations, and mechanisms for the protection of human rights. She was author of International and European Protection of the Right to Strike (Oxford University Press, 2003), and has been co-editor of a number of edited collections, including Human Rights at Work (with Colin Fenwick, Hart Publishing, 2010), The Role of Labour Standards in Development (with David Mangan, British Academy Series, Oxford University Press, 2011) and Voices at Work (with Alan Bogg, Oxford University Press, 2014).

Sanjay Pinto

Sanjay Pinto is a sociologist based in Brooklyn with a range of interests related to social inequality, social policy, and social movements. He has an MSc in Development Studies from the London School of Economics and a PhD in Sociology and Social Policy from Harvard. Sanjay’s academic writing includes work on unions and collective bargaining institutions in the US and other economically advanced countries. He co-organised a special section of the journal Politics & Society on global economic governance, and co-edited a book, New Visions for Market Governance: Crisis and Renewal, which was published by Routledge in 2012. His current work focuses largely on understanding labour market inequality and studying and supporting efforts to build power and raise standards for low-wage workers, and on understanding the impact of efforts to improve job quality for domestic workers in New York and elsewhere. Sanjay spent two years as a post-doctoral research fellow at Columbia’s Committee on Global Thought, and has been a fellow at the Rutgers School of Management and Labor Relations.

Lorena Poblete

Researcher at Centro de Investigaciones Sociales, CONICET (Argentina’s National Research Council) and Associate Professor at Universidad Nacional de San Martín. Lorena has a PhD in Sociology from the École des Hautes Études en Sciences Sociales (Paris), and was a visiting scholar at Université de Lille 1, Freie Universität Berlin, Princeton University and McGill University. Her current project, ‘Regulatory Innovations: The ILO Domestic-Workers Convention in Latin America’, involves the analysis of the influence of the ILO Convention 189 in Latin American countries. Lorena’s research focuses on labour regulations, social security regimes and social stratification.

Kerry Rittich

Professor of Law, Women and Gender Studies, and Public Policy and Governance at the University of Toronto. She has served as Associate Dean, JD Program in the Faculty of Law. She obtained an LLB from the University of Alberta in 1992, and an SJD from Harvard University in 1998. In 1992–93, she served as Law Clerk to Madame Justice Claire L’Heureux-Dubé at the Supreme Court of Canada. She writes in the areas of labour law, international institutions and global governance, law and development, and gender and critical theory. Publications include Recharacterizing Restructuring: Law, Distribution and Gender in Market Reform (Kluwer Law International, 2002); (with Joanne Conaghan), Labour Law, Work and Family: Critical and Comparative Perspectives, (OUP, 2005); ‘The Future of Law and Development: Second Generation Reforms and the Incorporation of the Social’ in David M. Trubek and Alvaro Santos eds, The New Law and Economic Development: A Critical Appraisal (CUP, 2006); ‘Black Sites: Locating the Family and Family Law in Development’ (American Journal of Comparative Law, 2010); ‘The Right to Work and Labour Market Flexibility: Labour Market Governance Norms in the International Order’, V. Mantouvalou, ed., The Right to Work: Legal and Philosophical Perspectives (Hart, 2015) and (with Guy Mundlak) ‘The challenge to comparative labor law in a globalized era’, M. Finkin and G. Mundlak, eds, Comparative Labor Law (Elgar, 2015); and ‘Theorizing International Law and Development’, F. Hoffman and A. Orford, eds, Oxford Handbook of the Theory of International Law (OUP, 2016). She has been the Mackenzie King Visiting Professor of Canadian Studies at Harvard University, Visiting Professor at the Watson Institute for International Studies at Brown University, and Professor and Academic Director of the Center for Transnational Legal Studies, London.

Supriya Routh

Assistant Professor of Law at the Faculty of Law, University of Victoria. Supriya was previously Assistant Professor at the West Bengal National University of Juridical Sciences, and has held research positions (Post-doctoral and Chair Research) at the University of Laval, Nantes Institute for Advanced Study, and Humboldt University. A Fulbright Scholar, Supriya holds a PhD in Law & Society from the University of Victoria, LLMs from the Vanderbilt University Law School and the West Bengal National University of Juridical Sciences, and BA, LLB from the University of North Bengal. Supriya is author of Enhancing Capabilities through Labour Law: Informal Workers in India, Routledge, 2014, and academic journal articles in the areas of labour law, informal workers, trade unionism, law and development, corporate social responsibility, right to information, and legal education. He is the co-editor (along with Vando Borghi) of Workers and the Global Informal Economy: Interdisciplinary Perspective, Routledge, 2016.

Maria Azzurra Tranfaglia

Maria Azzurra is finalising a PhD in comparative Labour Law, focusing on the protection of workers involved in agency work arrangements (or labour-hire) in Australia and in Italy. She has been a Teaching Fellow in Employment Law at Melbourne Law School and has lectured the subject ‘Employment Relations and Legal Framework’ at the Australian Catholic University. As a Research Assistant and Research Fellow at the Centre for Employment and Labour Relations Law at Melbourne Law School, she has been involved in several research projects, ranging from ownership of employees’ creations, enforcement of workplace rights and labour migration in Australia. She is an employment lawyer admitted to practice in Italy and has studied and worked both in Italy and in Australia in this field. In particular, Azzurra completed a Law Degree in 2008 at LUISS Guido Carli University of Rome, with a major in Labour Law and a final dissertation thesis analysing the protection of employees during transfer of undertaking in Europe and in Australia. She worked as an employment lawyer in Milan and studied Human Resource Management in Australia. Azzurra has been the Administrator of the Labour Law Research Network (LLRN) and currently volunteers for a not-for-profit organisation that assists newly arrived Italian migrants in Melbourne (NOMIT).


Introduction: Narratives of Informality and Development

DIAMOND ASHIAGBOR

I.Introduction

This collection examines the role of law in development; more specifically, the changing role of labour law in industrial, post-industrial and developing countries, and the challenges which the informalisation of work poses to our understanding of labour law’s functions.

The aim is to explore labour law’s conceptual and normative narrative. If labour law, as Harry Arthurs puts it, ‘takes its purpose, form, and content from the larger political economy from which it originates and operates’,1 what shape does or should labour law assume in response to the transformation of the political economy in countries of the global North, with the declining prevalence of the post-war model of full employment within a formal welfare state regime? Correspondingly, what is the proper role to be played by labour law and labour relations institutions in the development process within industrialising countries of the global South?

A.Rationale and Scope

Dominant narratives within labour law scholarship reflect and give legitimacy to the traditional regulatory mechanisms and institutions of labour relations, and also shape which types of employment relationships are deemed suitable for regulation. These prevailing narratives, and the scholarly framing of the discipline which have originated in the ‘hegemonic’ countries of the global North,2 have in large part been transplanted to the global South. Yet these narratives are closely allied to a particular economic history of regulation of primarily Fordist productive relations; regulation which has evolved along with the protective capacities of industrialised states during the twentieth century. Thus, traditional regulatory frameworks for governing work relations have taken as their starting point and as their main (sometimes, only) subject of regulation, the post-war ideal type of the ‘standard’ employee within the ‘standard employment relationship’, buttressed by institutions of social citizenship.

In contrast, informal employment has long been the predominant form in the labour markets of developing countries, and predictions that work would become formalised as these economies modernised have proved incorrect. In particular, it is clear that the Polanyian trajectory predicted within economic sociology,3 of the creation of a link between wage labour in the formal economy and social citizenship at the core of the welfare state, has not occurred in the South; industrialising states have never enjoyed the protective capacities witnessed within the North.

Further, the process of informalisation is not confined to developing countries. Indeed, it is increasingly arguable that, even in the global North, the model of formal employment, with an implicit or psychological contract, existed only for an elite group of mostly male workers and is now unravelling. Accordingly, dominant narratives, which were never particularly apt for the global South, are also becoming less relevant for the global North. A key element in this declining relevance is the pervasiveness of informal work. The contributions to this book will therefore ask what shape does or should labour law take, in light of the declining dominance of forms of labour linked to the political economy of ‘hegemonic’ countries of the global North? What are the challenges for labour law in both industrialised and developing countries posed by the refashioning of economies in response to trade liberalisation and the related rise of market rationality as the governing metric of economic life?

B.Objectives, Impact, Implications: Development as a Continuing Process

This collection offers a contribution to labour law scholarship, and to reappraising the discipline. Whilst there has been extensive literature on rethinking the personal scope and substantive underpinnings of labour law, much of this has taken place, first, by reference to employment contract doctrine and attempts to reconfigure that doctrine; and second, by reference to the characteristics and changing patterns of work within the global North. The scholarship within this book will build on what is so illuminating in that scholarship, but also address its shortcomings by providing a platform for research which is empirically grounded as well as being doctrinally astute, and which turns its attention to the global South. This focus on the South will provide the necessary level of detail for reappraising what are the most appropriate ‘tools and institutions for regulating work that falls outside the traditional regulatory repertoire of labour law’.4 Accordingly, the ambition of this book is to recast the conceptual underpinnings of labour law, through an analysis of informal work.

The topic is particularly timely. As the economic crisis in Latin America in the 1980s highlighted – and the post-2008 global financial crisis is reiterating – during periods of economic or financial crisis, employment in the informal sector increases instead of, or in addition to, the increase in unemployment. The unfolding European Union example illustrates how governmental (and supranational) responses to the current crisis, in particular the crisis in sovereign debt, have placed labour and employment law centre-stage in the array of policy responses. In particular, EU Member States receiving financial support from the ‘Troika’ of the European Commission, European Central Bank and International Monetary Fund have been required to undertake ‘[r]adical, deregulatory labour law reforms’5 which intensify the process of informalisation. This phenomenon provides an opportunity for scholars in the North to learn from those in the South, as the EU experience mirrors the effect of structural adjustment programmes (SAPs) implemented by the International Monetary Fund and the World Bank on labour markets in developing states from the 1970s onwards.

Both ‘crisis response’ and ‘structural adjustment’ and the accompanying informalisation, present challenges to labour law and to conceptions of the role of law in economic development. In understanding development as a continuing process, which affects all countries which have undergone or are undergoing the transition to a market economy, it is the task of this book to reimagine labour law for development. This Introduction has three overlapping aims, whilst also providing an overview of the book’s chapters: first, it examines what law and development thinking might mean in the context of the labour market; second, it focuses on the persistence of informality; third, on the question of formalising the informal in an era of labour market flexibility.

II.Law, Institutions and Development: The Logic of Formalisation

Labour law, formality and development are intertwined: the chapters in this collection test assumptions about the ‘correct’ route to economic development, and what this means for the role of law in general and labour law in particular. More specifically, they interrogate the question where states are located on the ‘path’ towards economic development, how one defines development, and indeed the very understanding of capitalist modernity or ‘formality’ to be aspired to.6

A.Development and Legal Formality

A prior question for this introductory chapter is, how convincingly does orthodox thinking about law and development explain the phenomenon of the labour market? What role is played by law in the economic development process? The adoption of formal legal institutions has so long been argued as a precondition for economic development more broadly; are formal legal institutions such as the contract of employment also a prerequisite for the proper functioning of labour markets and employment relations?

One particular concern is the extent to which labour law scholarship offers alternatives to the dominant modernisation thesis with regard to economic development. The assumption that there is a universal path towards economic development is one which has been adopted by the World Bank and other international financial institutions, which have drawn upon Max Weber’s ideal type of ‘logically formal rationality’ as a prerequisite for economic growth and development.7 The relationship between law, institutions and development is one which preoccupied Weber. But what one might say is a distorted version of Weberian thinking is now central to mainstream law and development thinking, as is a Hayekian conception of the rule of law.8 Weber’s observations on the central role of ‘rational’ legal systems in the emergence of modern capitalism and on economic development more generally have been implicitly and explicitly co-opted by the World Bank and other international financial institutions.9 According to Weber, one of the most important preconditions for the development of market economy (‘capitalistic enterprise’) was the ‘rationalization and systematization of the law in general’, namely the predictability and security gained from a formal legal process.10

Thus, in the view of the World Bank, the key to economic development is converting the ‘informal’ into the ‘formal’.11 According to this approach, developing countries should adopt formal legal institutions – in particular the rule of law and protection of private property – so as to ensure the predictable and effective enforcement of ‘background’ rules necessary for capitalist economic growth. This approach also requires them to reject labour market institutions, which are assumed to have a largely negative impact on growth and economic development. Whilst not sharing the World Bank’s view that informality arises in large part in order to avoid overly burdensome or ‘rigid’ labour regulation, the International Labour Organization (ILO), in its promotion of its decent work agenda, similarly advocates formalisation of the informal economy. How does or should labour law respond to these apparently incommensurable aims: of promoting formalisation whilst retaining (labour market) flexibility?12

Both the modernisation theory and the Washington Consensus13 accord significant priority to private law rights, as can be seen in the focus on the formalisation of property rights. But what of regulatory law, of the sort which labour lawyers typically advocate? Neoliberal law and development thought is focused primarily on the law of the market, with regulation often presented as an unnecessary intrusion on the market, and ‘relatively little concern … shown for law as a guarantor of political and civil rights or as protector of the weak and disadvantaged’.14

B.The Persistence of Informality

One of the most significant challenges facing work and its regulation in market economies is the persistence of informal work and the growth of informalisation. As the ILO acknowledges, there is no universally accurate or accepted definition of informal work or the informal economy, encompassing as it does considerable diversity in terms of workers, enterprises and entrepreneurs.15 However, a working definition adopted by the ILO refers to all economic activities by workers and economic units that are – in law or in practice – not covered or insufficiently covered by formal arrangements.16 Thus, informal work is understood to embrace activities either not included in the law, namely operating outside the formal reach of the law; or not covered in practice, namely where the law is not applied or not enforced or compliance is inappropriate, burdensome, or imposes excessive costs.17 The ILO further describes the informal economy as consisting of unregistered and/or small unincorporated private enterprises engaged in the production of goods or services for sale or barter.18

Modernisation theory predicted that ‘modernity’ would replace ‘traditions’ as economies developed and ‘evolved’.19 The informal economy was thus a temporary phenomenon, a remnant of feudalism and agrarian production, which would be absorbed within and disappear into the urbanised, formal economy.20 Drawing on classical economic theory and the historical experience of Western industrialised countries, mainstream development theory coalesced around a dualistic model of the development process, where the transfer of labour from the subsistence to the capitalist sector came to reflect sectoral differences in the marginal productivity of labour, eventually leading to an integrated labour market and economy.21

But contrary to these predictions, economic development in developing countries has not generated enough ‘modern’ jobs to absorb surplus labour from the traditional economy.22 As observed above, the trajectory predicted within Polanyi-inspired economic sociology of the creation of a link between wage labour in the formal economy and social citizenship at the core of the welfare state, has not occurred in the South.23 As Nancy Fraser has noted: postcolonial states never enjoyed protective capacities equal to those of ‘the core’, thanks to ‘long histories of colonial subjection, as well as to the continuation, after independence, of imperialist predation by other means’.24 On the contrary, however, the informal economy has expanded in both industrialised and developing countries. Indeed, the bulk of new employment in recent years, particularly in developing and transition countries, has been in the informal economy.25 In coining the term
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