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“Superb … Mr. Lewis … vividly demonstrates how serious a threat libel judgments were both to the civil rights movement and to freedom of the press.… Make No Law is even better than Gideon’s Trumpet.”

—Walter Dellinger,
The New York Times Book Review




“Our premier teller of judicial tales for the laity—an eminently readable interpreter of the court’s cryptic processes … Lewis enriches his tale with an informed review of the evolution of free speech law in this century … [and] is in a position to be authoritative where judicial historians often are forced to reconstruct by inference and informed guesses.… Make No Law tells the story vividly and even magisterially.”

—Washington Post Book World




“A landmark study of legal protection for freedom of expression … Lewis tells the story with a reporter’s eye for detail. The vignettes are priceless … crisp and illuminating. And Mr. Lewis’s access to the Brennan files allows him exceptional insight into the process of creation and compromise that characterizes the Court’s deliberations.… [The] tale is essential reading—and rereading—for anyone interested in the history of the Court or who cares about free speech.”

—Robert D. Sack, The New York Times




“[Lewis’s] clarity is a marvel, every step of the way. He … helps the reader appreciate the moral as well as the legal problems of adjudication between conflicting ‘good’s: protecting individuals from malice and defending the public’s interest in free discussion of public affairs.”
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“Anthony Lewis ably intertwines multiple themes—free speech, racial justice, judicial compromise, and public-versus-private power, for example—in recounting the story of the most important libel ruling in United States history.… He does us a distinct service by doing so.”
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HEED THEIR RISING VOICES

IT BEGAN in the most ordinary way. Late in the afternoon of March 23, 1960, John Murray went to The New York Times building on West Forty-third Street in New York to make arrangements for an advertisement in the paper. In the advertising department, on the second floor, he was introduced to a salesman named Gershon Aronson.

Aronson had worked for the Times for twenty-five years, and he was dedicated to the institution—“reverential,” his daughter Judy said. One of his assignments now was to handle ads from organizations advocating some cause—editorial advertisements, as they were called. The Times carried a good many of them, some for far-out causes; every year or so Kim II Sung, the Communist dictator of North Korea, used to take two full pages to praise his “dynamic revolutionary ideology” in small type. Aronson was sometimes tempted to tell people not to bother trying to push extreme views, but he resisted the temptation.

Murray wanted to reserve space, a full page, for an editorial advertisement. It was for an organization called the Committee to Defend Martin Luther King and the Struggle for Freedom in the South. The civil rights movement, with Dr. King as its most important leader, was challenging the rigid racial segregation that in 1960 still existed in the states of the Deep South, enforced by law and by violence. The latest phase of the struggle had begun just the previous month, when four black college students sat down at a Woolworth’s lunch counter in Greensboro, North  Carolina, and asked to be served. When they were refused, they kept sitting there—and the sit-in movement spread quickly across the South. Dr. King immediately endorsed what the students were doing. Then, two weeks later, he faced a forbidding legal attack. An Alabama grand jury charged him with committing perjury, a felony, when he signed his 1956 and 1958 state tax returns. It was the first felony tax-evasion charge in Alabama history, and Dr. King feared that state officials were intent on finding some way to put him behind bars.

The committee was set up in New York to raise money for Dr. King and others under pressure in the South. Its officers included union leaders, ministers and such entertainment stars as Harry Belafonte, Sidney Poitier and Nat King Cole. John Murray was a volunteer worker at the committee. A playwright, he had helped to write the advertisement. That day, March 23, he was asked to take it down to the Times from the committee’s office on 125th Street.

A full-page ad in the Times then cost a little over forty-eight hundred dollars. Murray said an advertising agency would handle the payment and send over a written order for the ad, but to save time he wanted the Times to go ahead and set the copy in type. He had a letter from the co-chairman of the committee, A. Philip Randolph, a great black leader who was president of the Brotherhood of Sleeping Car Porters, certifying that those shown as signers of the ad had given permission for the use of their names. All this was satisfactory to Aronson. He referred the ad to another Times department, advertising acceptability. The paper had a policy against fraudulent or deceptive advertising, and against “attacks of a personal character.” (It was also on guard against smut, and policed movie advertising to keep out suggestive pictures.) The head of advertising acceptability, D. Vincent Redding, looked over the ad and approved it for publication.

The advertisement appeared in the paper of March 29, 1960. The headline, in large type, said “Heed Their Rising Voices.” That phrase came from a Times editorial of March 19, which was quoted in the top right-hand corner of the ad: “The growing movement of peaceful mass demonstrations by Negroes is something new in the South, something understandable.… Let Congress heed their rising voices, for they will be heard.” Then came ten paragraphs of text.

“As the whole world knows by now,” the ad said, “thousands of Southern Negro students are engaged in widespread non-violent demonstrations in positive affirmation of the right to live in human dignity as guaranteed by the U. S. Constitution.… They are being met by an unprecedented wave of terror by those who would deny and negate that document.…”

Some examples of racism in the South followed. The third paragraph said: “In Montgomery, Alabama, after students sang ‘My Country, ’Tis of Thee’ on the State Capitol steps, their leaders were expelled from school, and truckloads of police armed with shotguns and tear-gas ringed the Alabama State College Campus. When the entire student body protested to state authorities by refusing to re-register, their dining hall was padlocked in an attempt to starve them into submission.”

The ad did not criticize anyone by name. It spoke, rather, of “Southern violators of the Constitution.” It said they were “determined to destroy the one man who, more than any other, symbolizes the new spirit now sweeping the South—the Rev. Dr. Martin Luther King Jr.…” The sixth paragraph said: “Again and again the Southern violators have answered Dr. King’s peaceful protests with intimidation and violence. They have bombed his home almost killing his wife and child. They have assaulted his person. They have arrested him seven times—for ‘speeding,’ ‘loitering’ and similar ‘offenses.’ And now they have charged him with ‘perjury’—a felony under which they could imprison him for ten years.…”

Below the text were the names of sixty-four people, sponsors of the ad, among them Mrs. Eleanor Roosevelt and Jackie Robinson. Then came another list, introduced by the statement “We in the south who are struggling daily for dignity and freedom warmly endorse this appeal,” with twenty more names, most of them of black ministers in the South. In the lower right-hand corner of the page there was a coupon for readers to send in with contributions. And readers responded. Within a short time the King defense committee had received contributions totaling many times the cost of the ad.

For John Murray, Gershon Aronson and the others involved in writing and printing the advertisement, that was the end of it. Or so they thought. No one could have guessed then that “Heed Their Rising Voices” would set off a profound struggle on an issue other than that of racial justice. No one could have guessed that the advertisement would test the right of Americans to speak and write freely about the state of their society. No one could have guessed that it would become a landmark of freedom. But that is what happened.

The advertisement was a beginning, not an end: the beginning of a great legal and political conflict. The conflict threatened the existence of The New York Times. It threatened the right of the press to report on tense social issues, and the right of the public to be informed about them. In the end, four years later, those threats were dispelled by a transforming judgment from the Supreme Court of the United States. The Court used to the full its extraordinary power to lay down the fundamental rules of our national life. It made clearer than ever that ours is an open society, whose citizens may say what they wish about those who temporarily govern them. The Court drew fresh meaning from those few disarmingly simple words written into the Constitution in 1791, in the First Amendment:

Congress shall make no law … abridging the freedom of speech, or of the press.
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REACTION IN MONTGOMERY

THE daily circulation of The New York Times in 1960 was 650,000. Of that, 394 copies went to subscribers and newsstands in the state of Alabama. One of the subscription papers was mailed to the offices of the Montgomery Advertiser, the morning newspaper in Montgomery, and its sister evening paper, the Alabama Journal, arriving some days after publication. One reader of the Times there—sometimes the only one—was the young city editor of the Journal, Ray Jenkins.

“I was fanning through the Times one day between our editions,” Jenkins recalled years later, “and I saw that ad. I knocked out a story on it.” The story appeared in the Alabama Journal on April 5, 1960. It began: “Sixty prominent liberals, including Mrs. Eleanor Roosevelt, have signed a full-page advertisement in The New York Times appealing for contributions to ‘the Committee to Defend Martin Luther King and the Struggle for Freedom in the South.’ King, the integration leader and former pastor of the Dexter Avenue Baptist Church here, is scheduled to go on trial in May on two indictments charging him with perjury in filing state tax returns. The Negro Baptist minister is now living in Atlanta.…”

Jenkins’s story listed some of the signers of the advertisement and quoted parts of the text, including the charge that leaders of the civil rights movement were being subjected to “an unprecedented wave of terror.” Then the story said:

“There was one misstatement of fact in the ad, and another statement could not be verified. The ad said Negro student leaders from Alabama State College were expelled ‘after students sang “My Country ‘Tis of Thee” on the State Capitol steps.’ Actually, the students were expelled for leading a sitdown strike at the courthouse grill.

“The ad also states: ‘When the entire student body protested (the expulsion) to state authorities by refusing to re-register, their dining hall was padlocked in an attempt to starve them into submission.’ Authorities at the college said ‘there is not a modicum of truth in the statement.’ They pointed out that registration for the spring quarter was only slightly below normal and they deny that the dining hall was padlocked.”

When that story appeared in the Journal, the editor of the Montgomery Advertiser, Grover C. Hall, Jr., “came roaring out into the newsroom and demanded to see the scandalous advertisement,” Ray Jenkins said. Jenkins produced it, and Hall went back into his office to read it and fulminate.

Grover Cleveland Hall Jr. was the son of a crusading editor of the Montgomery Advertiser. His father won the Pulitzer Prize in 1926 for editorials attacking the Ku Klux Klan. Grover Hall Jr. took a curiously mixed position on issues of race. He passionately defended the South and its racial system, but he condemned extremism and violence in the segregationist cause. There was an example of his attitude a month before the Times advertisement. On February 27, 1960, as the sit-in movement spread elsewhere in the South, there were rumors that black students would try to get service at lunch counters in Montgomery. White men carrying small baseball bats roamed the downtown, looking for civil rights protesters. In fact there were none. But a white man smashed a black woman on the head with a bat, and the next day’s Montgomery Advertiser carried a photograph of the incident with a caption naming the attacker and saying that the police had stood by and done nothing. L. B. Sullivan, a Montgomery city commissioner who was in charge of the police, denounced the Advertiser for printing the picture and the caption. Grover Hall replied: “Sullivan’s problem is not a photographer with a camera. Sullivan’s problem is a white man with a baseball bat.” But Hall condemned not only “white thugs” but “rash, misled young Negroes.” (Sullivan played a role in the Freedom Rides the next year. He promised to protect a group of Freedom Riders when they reached Montgomery. But when they did, on May 20, 1961, Sullivan’s police had left the bus terminal. A white mob set upon the riders with bats and pipes, severely injuring several, including Attorney General Robert F. Kennedy’s assistant, John Seigenthaler. Sullivan appeared a little later and told reporters: “All I saw were three men lying in the street. There was two niggers and a white man.”)

Dr. King himself praised Hall for an editorial condemning racial bombings in Montgomery. “As I read Hall’s strong statement,” he wrote in his book Stride Toward Freedom, “I could not help admiring this brilliant but complex man who claimed to be a supporter of segregation but could not stomach the excesses performed in its name.”

Hall was scornful of the national press for, as he saw it, ignoring racial tensions in Northern cities while sending numbers of reporters to cover the conflict in the South. In 1958 he told a meeting of journalists in Chicago: “A basic reason why the national debate on the race issue is so irrational is the failure of the American press to report strife as eagerly and fully in the North as in the South.”

The Times advertisement touched that nerve in Grover Hall. He wrote an angry editorial that appeared in the Advertiser on April 7. It began: “There are voluntary liars, there are involuntary liars. Both kinds of liars contributed to the crude slanders against Montgomery broadcast in a full-page advertisement in The New York Times March 29.” The editorial quoted from the third paragraph of the advertisement’s text the statement that students at the State College had been padlocked out of their dining hall. “Lies, lies, lies,” the editorial said—“and possibly willful ones on the part of the fund-raising novelist who wrote those lines to prey on the credulity, self-righteousness and misinformation of northern citizens.”

Then there was a reference to events a hundred years before: the Civil War and the movement to abolish slavery. “The Republic paid a dear price once for the hysteria and mendacity of abolitionist agitators,” Hall wrote. “The author of this ad is a lineal descendant of those abolitionists, and the breed runs true.”

City Commissioner Sullivan of Montgomery, who had tangled with Hall about the photograph of the man with the baseball bat, evidently read the editorial. The next day, April 8, he sent a registered letter to The New York Times. (It was misdated March 8.) Sullivan said the advertisement charged him with “grave misconduct” and “improper actions and omissions as an official of the City of Montgomery.” It demanded that the Times publish “a full and fair retraction of the entire false and defamatory matter.”

Sullivan sent identical letters that day to four individuals whose names had appeared in the advertisement, on the list of those in the South who endorsed the appeal. The four were black ministers in Alabama: Ralph D. Abernathy and S. S. Seay Sr. of Montgomery, Fred L. Shuttlesworth of Birmingham and J. E. Lowery of Mobile. They all testified later, without contradiction, that until they received Sullivan’s letter they had never heard of the advertisement. Their names had been used without their knowledge or consent.

The New York law firm of Lord, Day & Lord, representing The New York Times, replied to Sullivan on April 15. “We … are somewhat puzzled,” the letter said, “as to how you think the statements [in the ad] reflect on you.” Sullivan, after all, was not mentioned in the advertisement. But the letter went on to say that the Times had been “investigating the matter.” (It had asked for, and received, a quick report from a stringer, or part-time correspondent, in Montgomery, Don McKee.) So far, the letter said, the investigation indicated that the statements in the advertisement were “substantially correct with the sole exception that we find no justification for the statement that the dining hall in the State College was ‘padlocked in an attempt to starve them into submission.’ ” The investigation would continue “because our client, The New York Times, is always desirous of correcting any statements which appear in its paper and which turn out to be erroneous. In the meantime you might, if you desire, let us know in what respect you claim that the statements in the advertisement reflect on you.”

Sullivan did not reply, at least not by letter. On April 19 he filed a libel action in the Circuit Court of Montgomery County, an Alabama state court. The suit was brought against The New York Times Company and the four Alabama ministers whose names had appeared in the advertisement. Sullivan asserted that the third paragraph of the ad, mentioning Montgomery, and the sixth paragraph, which spoke of what “Southern violators” had done to Dr. King, libeled him. He asked for damages of $500,000.

On May 9 the governor of Alabama, John Patterson, wrote to The New York Times making a virtually identical demand for retraction. He said the ad had charged him with “grave misconduct … as Governor of Alabama and Ex-Officio Chairman of the State Board of Education.” He pointed to the same two paragraphs of the advertising text that Sullivan did, the third and the sixth. The letter was a plain signal that the governor, too, would sue. Under Alabama law, a public official who brought an action for libel could not recover punitive damages at the trial unless he had asked for a retraction and none was published.

A week later The New York Times published a story apologizing to Governor Patterson. The headline was “Times Retracts Statement in Ad.” The story described Patterson’s objections and then printed this statement by the Times:


The advertisement … was received by The Times in the regular course of business from and paid by a recognized advertising agency in behalf of a group which included among its subscribers well-known citizens. The publication of an advertisement does not constitute a factual news report by The Times nor does it reflect the judgment or the opinion of the editors of The Times.

Since publication of the advertisement, The Times made an investigation and consistent with its policy of retracting and correcting any errors or misstatements which may appear in its columns, hereby retracts the two paragraphs complained of by the Governor. The New York Times never intended to suggest by publication of the advertisement that the Honorable John Patterson, either in his capacity as Governor or as ex-officio chairman of the Board of Education of the State of Alabama, or otherwise, was guilty of “grave misconduct or improper actions or omission.” To the extent that anyone can fairly conclude from the statements in the advertisement that any such charge was made, The New York Times hereby apologizes to the Honorable John Patterson therefor.



The same day, May 16, the president of The New York Times Company, Orvil Dryfoos, wrote to Governor Patterson. He enclosed the page of the paper with the retraction story and repeated, “to the extent that anyone could fairly conclude from the advertisement that any charge was made against you, The New York Times apologizes.”

Two weeks later Governor Patterson sued, demanding $1 million in damages. He named as defendants The New York Times and the four Alabama ministers, as Sullivan had, and added one more: Dr. King. Sullivan and Patterson were joined by three others: Earl James, the mayor of Montgomery; Frank Parks, another city commissioner; and Clyde Sellers, a former commissioner. Each sued the Times and the four ministers for $500,000.

The four ministers were named as defendants along with the Times in each of the libel suits for a shrewd legal reason. The plaintiffs’ lawyers calculated that having the ministers in there would prevent the Times from removing the cases from the state court to a federal court. The Constitution authorizes Congress to give the federal courts jurisdiction to hear ordinary civil lawsuits, such as libel cases, when the plaintiff and the defendant are from different states. The idea was that a party from state B might suffer prejudice in the courts of state A, and federal judges would be more neutral. The jurisdictional statutes passed by Congress allow nonresident defendants sued in a state court to remove the case to a federal court. But removal is allowed only when there is complete diversity in the state citizenship of the parties. If an A plaintiff sues a B defendant but also includes a defendant from A, the diversity is incomplete and the case cannot be removed. That is what the Alabama officials did in their libel suits.

As a result of publishing “Heed Their Rising Voices,” The New York Times now faced libel actions claiming a total of $3 million in damages. That was an enormous sum in those days, and it could not be dismissed by the lawyers or executives of the Times as fanciful. In the state courts of Alabama, judges and juries at that time were not likely to be friendly to a Northern newspaper in a case involving the issue of race.
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SEPARATE AND UNEQUAL

THE Southern Way of Life, it was called. The phrase evoked images of white-columned mansions and gracious white families attended by smiling Negroes. The reality of racial segregation was less idyllic. Dr. King tried to explain it once to a group of whites who thought themselves sympathetic but wanted him to go slow. It was 1963, and he was in jail for leading a protest march in Birmingham, Alabama. Eight local white ministers criticized the march as “untimely.” Dr. King wrote them what came to be known as his “Letter from Birmingham Jail.”

“It is easy,” he wrote, “for those who have never felt the stinging darts of segregation to say, ‘Wait.’ But when you have seen vicious mobs lynch your mothers and fathers at will …; when you suddenly find your tongue twisted and your speech stammering as you seek to explain to your six-year-old daughter why she can’t go to the public amusement park that has just been advertised on television …; when you take a cross-country drive and find it necessary to sleep night after night in the uncomfortable corners of your automobile because no motel will accept you; when you are humiliated day in and day out by nagging signs reading ‘white’ and ‘colored’ …; then you will understand why we find it difficult to wait.”

Racial discrimination could be found in all parts of the United States. But it was different in the South, and far more virulent, because it had the force of law. State law condemned blacks to a submerged status from cradle to grave, literally. The law segregated hospitals and cemeteries. It confined black children to separate and grossly inferior public schools. Policemen enforced rules that made blacks ride in the back of the bus and excluded them from most hotels and restaurants. And blacks had little or no voice in making the law, for in much of the South they were denied the right to vote.

Officially enforced segregation was not some minor phenomenon found only in remote corners of the South. In the middle of the twentieth century black Americans could not eat in a restaurant or enter a movie theater in downtown Washington, D.C. Public schools were segregated in seventeen Southern and border states and in the District of Columbia: areas with 40 percent of the country’s public school enrollment. Through two world wars black men were conscripted to serve in segregated units of the armed forces: a form of federally sanctioned racism that was only ended by President Harry Truman in 1948.

How could segregation by law exist so prominently and tenaciously in a country founded on the premise that “all men are created equal”? The answer lies in history, a very long history. The first ship bringing African slaves to North America landed in Virginia in 1619. Slavery became an important factor in the plantation economies of the Southern colonies, after 1776 the Southern states. Modern historical studies have demonstrated a further ugly truth about the economics of slavery: The breeding and sale of slaves were also highly profitable. By the time of the Constitutional Convention in 1787, the South was so committed to what it called its “peculiar institution” that delegates from the Southern states demanded and obtained provisions to protect the practice of slavery. Article I provided that in counting state populations to apportion seats in the House of Representatives, to “the whole Number of free Persons” there would be added “three fifths of all other Persons.” That is, a slave would count as three fifths of a person. The Constitution barred Congress from stopping the international slave trade before the year 1808, although again the text avoided the word “slaves” with a circumlocution: “the Migration or Importation of Such Persons as any of the States now existing shall think proper to admit.” Finally, the Constitution required non-slave states to hand over runaway slaves to their owners on demand. In 1857, in the Dred Scott case, Chief Justice Roger B. Taney said that the Constitution regarded persons of African descent as “a subordinate and inferior class of beings” who could not be American citizens.

The Civil War broke that chain of history—or so it seemed at first. Southern states declared their secession from the United States; on February 4, 1861, in Montgomery, Alabama, they organized the Confederate States of America. The war that followed resulted as much from economic differences as the issue of slavery, but by the end the North was determined to abolish the peculiar institution. In 1863, in the Emancipation Proclamation, President Lincoln freed the Confederacy’s slaves. Immediately after the war, in 1865, Congress and the states approved the Thirteenth Amendment to the Constitution, which prohibited slavery.

The South was defeated, but it did not give up its determination to keep Negroes subjugated. Southern states passed what were called Black Codes, regulating the former slaves to the point that they were hardly free. In some places, for example, they had to have a special license to do any kind of work except farming; they were forbidden to own land. Congress responded in 1866 by passing the first Civil Rights Act, designed to overcome the Black Codes. It provided that blacks have the same right as whites “to make and enforce contracts, to sue, be parties and give evidence, to inherit, purchase, lease, sell, hold and convey real and personal property … and shall be subject to like punishment, pains and penalties, and to none other, any law, statute, ordinance, regulation or custom to the contrary notwithstanding.”

Then, in 1868, the Fourteenth Amendment was added to the Constitution. It provided broad federal authority to protect individuals against state discrimination and other repressive action. The amendment declared that all persons born or naturalized in the United States were citizens, thus overruling Chief Justice Taney’s decision in the Dred Scott case. The amendment went on in sweeping language: “No State shall … deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

What did those broad terms mean for Southern laws restricting the rights of blacks? The Supreme Court gave a decisive answer to the question—or, again, one that seemed decisive—in 1880, in the case of Strauder v. West Virginia. Blacks were barred by a West Virginia law from serving on juries. The Court held the law unconstitutional. Justice William Strong quoted the language of the Fourteenth Amendment and said: “What is this but declaring that the law in the States shall be the same for the black as for the white? … The very fact that colored people are singled out and expressly denied by a statute all right to participate in the administration of the law, as jurors, because of their color, although they are citizens, and may be in other respects fully qualified, is practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to … race prejudice.…”

But the Strauder case was soon overtaken by political change, and with it went black hopes for justice. When the Ku Klux Klan and others in the South turned to intimidation by violence, Northern politicians realized that equal rights could be secured only by drastic and open-ended intervention, and they shied away from that burden. Their attention now was on the cause of promoting the North’s industry. Republicans, dominant in the North, also became disillusioned with the performance of the freed slaves: no doubt a manifestation of racism. Many came to feel that a paternalistic relationship between white and black was the natural order of things, and they increasingly accepted the benign myth of the Old South. In the presidential election of 1876, between Democrat Samuel J. Tilden and Republican Rutherford B. Hayes, the result turned on disputed votes in four states; a special commission with a Republican majority awarded all to Hayes, and he was declared the winner by a single electoral vote. That outcome came to be seen, and perhaps was intended, as an implicit bargain: In return for the victory, Republicans would let the South go its own way in racial matters.

By the late 1880s Southern legislatures were putting blacks down by a device slightly less blatant than the Black Codes but highly effective: Jim Crow laws that segregated railroads and other public facilities. Congress gave up the effort to legislate equal rights. And the Supreme Court, reflecting the dominant political and moral outlook of its time, ratified the new course.

In 1896, in the case of Plessy v. Ferguson, the Court held that state-enforced racial segregation did not deny “the equal protection of the laws” commanded by the Fourteenth Amendment. Homer Plessy, in origin one-eighth black, was arrested when he entered a railroad car that Louisiana reserved for whites. He challenged the law as a denial of equal protection, but the Supreme Court upheld its constitutionality by a vote of 7 to 1. Justice Henry Brown, for the majority, said Plessy’s argument was fallacious in assuming “that the enforced separation of the two races stamps the colored race with a badge of inferiority. If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it.” As a reading of the Fourteenth Amendment, and of social reality, this was a long way from the statement in the Strauder case that singling out blacks by law was “practically a brand upon them.”

In dissent, Justice John Marshall Harlan warned against allowing “the seeds of race hate to be planted under the sanction of law. What can more certainly arouse race hate, what more certainly create and perpetuate a feeling of distrust between these races, than state enactments, which, in fact, proceed on the ground that colored citizens are so inferior and degraded that they cannot be allowed to sit in public coaches occupied by white citizens? That, as all will admit, is the real meaning of such legislation as was enacted in Louisiana.… The thin disguise of ‘equal’ accommodations for passengers in railroad coaches will not mislead any one, nor atone for the wrong this day done.”

Segregation, legally anointed by the Supreme Court, had the effect that Justice Harlan predicted. Over the next decades the Southern states excluded blacks from virtually all white public facilities. The notion that equal facilities would be provided for them was, as Justice Harlan said, a pretense to which respect was hardly paid. Blacks died because they were refused admission to white hospitals. Not even the most basic of civil rights, the vote, went untouched. States imposed complex new requirements for registration, such as the ability to expound the meaning of state constitutions, and left it to the subjective judgment of white registrars to say who qualified. The Democratic party in most Southern states excluded blacks from its primaries, which then were the decisive elections.

As the decades of the twentieth century passed, the meaning and the human impact of racism became increasingly hard to deny. The world’s experience of the Nazis had a particular significance. After that it was clear that for a society to single out one group for differential treatment was not invidious only if the group chose “to put that construction upon it,” as Plessy v. Ferguson had theorized, but was in fact designed as an expression of contempt. The idea that Southern racial segregation met the constitutional standard of equal protection became less and less convincing. But the Plessy rule remained intact in law, and it had the fervent support of the South’s white politicians. And Congress, through mid-century, offered no challenge to the Southern system. There were proposals for civil rights legislation, for one a federal law against lynching. But Southern members used the Senate rules to filibuster and prevent civil rights bills from coming to a vote.

Then, in 1954, the legal foundation for racial segregation was shattered. In the case of Brown v. Board of Education a unanimous Supreme Court held that segregation of public schools was unconstitutional. Chief Justice Earl Warren did not say directly that Plessy v. Ferguson was wrongly decided in 1896 and must be overruled, but he said the Court could not turn the clock back to that time. “Separate educational facilities,” he wrote for the Court, “are inherently unequal.”

Brown v. Board of Education was a thunderbolt, a decision with as powerful an impact on society as any judgment the Supreme Court—or very likely any court—had ever issued. It aroused furious opposition in the white South. One hundred and one members of the House and Senate from the eleven states of the old Confederacy signed a Southern Manifesto declaring: “The Supreme Court, with no legal basis for such action, undertook to exercise their naked judicial power and substituted their personal political and social ideas for the established law of the land.”

But the decision also aroused the blacks of the South. It was as if the voice of the Court, speaking truly at last in terms of equal rights, freed them from the old posture of submission and made them determined to do something about the injustices suffered over generations.

A first manifestation of this new black spirit, as it happened, came in the birthplace of the Confederacy, Montgomery, Alabama. On December 1, 1955, a black seamstress named Rosa Parks got on a bus to go home at the end of the day. She was tired, and she took a seat near the front. The driver ordered her to give that seat to a white man and sit in the back of the bus. Mrs. Parks refused, the police were called and she was arrested and charged with violation of the segregation laws.

In response to the prosecution of Mrs. Parks, the blacks of Montgomery decided to boycott the buses. For more than a year they stayed off the buses, walking miles to and from work or riding in car pools organized by their churches. Ministers led the movement, and first among them was Dr. King. He was then just twenty-seven years old, the pastor of the Dexter Avenue Baptist Church in Montgomery, unknown outside that community. But his leadership of the boycott soon made him a figure in the country and the world. He urged blacks to follow Gandhi’s path and offer nonviolent resistance to oppression. “If we are arrested every day,” he told his people, “if we are exploited every day, if we are trampled over every day, don’t ever let anyone pull you so low as to hate them. We must use the weapon of love. We must have compassion and understanding for those who hate us. We must realize so many people are taught to hate us that they are not totally responsible for their hate. But we stand in life at midnight, we are always on the threshold of a new dawn.”

Dr. King’s words did not melt racist hostility. He was convicted of conspiring to conduct an illegal boycott. But the boycott went on until the Supreme Court, making clear that the logic of its Brown decision was not limited to schools, held bus segregation in Montgomery unconstitutional. On December 21, 1956, blacks and whites rode the buses without segregation.

The School Segregation Case also affected the North, politically. For the first time voters became seriously concerned about the excesses of Southern racism. National newspapers, magazines and broadcasters greatly increased their coverage of racial conflict in the South. In 1957 Congress passed the first Civil Rights Act since 1875. Its provisions were modest, creating a Civil Rights Commission and allowing the Justice  Department to bring suits against violations of voting rights, but passage of the bill signified a large change in the political climate.

But life for blacks in the South did not soon change. White resistance to equal rights became more vocal. White Citizens Councils, organized in many communities, used mass meetings, political endorsements and economic pressure to keep politicians and merchants in line for segregation. Blacks trying to claim the rights that the courts said were theirs faced intimidation and violence. Six years after the School Segregation decision not a single black attended a public school or university with whites in Alabama, Mississippi, Georgia, Louisiana or South Carolina. In those states of the Deep South blacks were assaulted, and some killed, for attempting to vote. As late as 1960 only 4 percent of the Negroes of voting age had managed to register in Mississippi, only 14 percent in Alabama.

Alabama and Mississippi were the most resistant states of all. There was an attempt to desegregate higher education in Alabama in 1956, with a result humiliating to federal authority. Autherine Lucy, a black woman, was admitted to the University of Alabama at the order of a federal court. But when students rioted, the university removed her from the campus. Miss Lucy went back to the courts and asked them to order her reinstatement. University officials then expelled her permanently for making “outrageous” charges against them in her lawsuit. The Eisenhower administration did nothing, and there the case ended.

Not even interstate transportation, a matter plainly within federal control, was immune from segregationist pressure. In the spring of 1961 members of the civil rights movement took buses to Alabama to protest segregation at terminals. The Freedom Riders, as they were called, were assaulted by mobs when they reached Birmingham and Anniston—stomped, slashed with chains. Another group headed for Montgomery. The Kennedy administration, fearing bloodshed, sent a force of five hundred marshals there. Governor John Patterson of Alabama objected, calling the presence of the marshals “a trampling upon and encroachment on the rights of the State of Alabama.” When the Freedom Riders reached Montgomery, Dr. King—who had moved to Atlanta—happened to be back on a visit. He was preaching on the subject of nonviolence when a white mob surrounded the church. Only the federal marshals saved Dr. King and his audience from what might have been fatal attacks.

On April 12, 1960, just two weeks after the “Heed Their Rising Voices” advertisement, The New York Times published a news story on page one under the headline “Fear and Hatred Grip Birmingham.” The story, by Harrison E. Salisbury, began:


No New Yorker can readily measure the climate of Birmingham today. Whites and blacks still walk the same streets. But the streets, the water supply and the sewer system are about the only public facilities they share. Ball parks and taxicabs are segregated. So are libraries. A book featuring black rabbits and white rabbits was banned. A drive is on to forbid “Negro music” on “white” radio stations. Every channel of communication, every medium of mutual interest, every reasoned approach, every inch of middle ground has been fragmented by the emotional dynamite of racism, reinforced by the whip, the razor, the gun, the bomb, the torch, the club, the knife, the mob, the police and many branches of the state’s apparatus.



Harrison Salisbury’s reports (a second appeared April 13) brought more libel suits, asking for $3,150,000 in damages from the Times and $1,500,000 from Salisbury. The Birmingham newspapers attacked the Times as the Montgomery Advertiser had over the advertisement, accusing it of “prejudgment, malice and hate.”

That was the atmosphere in Alabama as The New York Times prepared to defend itself in court in Montgomery against the first libel action, brought by Commissioner Sullivan.
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THE TRIAL

A civil case in the courts, such as a suit for libel damages, is set in motion by what is called service of process: The plaintiff arranges to deliver to the defendant or his agent a paper formally notifying him of the action. But concealed in that simple statement is a bundle of possible legal complexities. Who is a defendant corporation’s “agent”? How can the necessary papers be served so that they are legally binding? Can a distant party be forced to answer in the courts of another state at all?

L. B. Sullivan began his libel action against The New York Times by having papers served on its Montgomery stringer, Don McKee. McKee worked full time as a journalist for the Montgomery Advertiser, and he did very little for the Times; in the year 1960 he earned just ninety dollars as a stringer. But Sullivan’s lawyers said that was enough to make him a Times agent in Alabama. They also served the Alabama secretary of state, who was designated by a state law to receive process on behalf of corporations that did business in the state but had no office or agent there.

Libel suits had not been a serious problem for The New York Times. Its policy was never to settle, even for trivial sums, lest it encourage nuisance suits. It lost jury verdicts rarely, and then not for heavy damages. But the paper’s lawyer, Louis M. Loeb, realized at once that the Sullivan case was different: a serious threat. Loeb was a partner in the Wall Street firm of Lord, Day & Lord, but his time and interest were devoted largely to one client, the Times. He came up to the Times building most working days, he talked regularly with the top editors and managers, and he was on close personal terms with the publisher, Arthur Hays Sulzberger. Loeb looked a bit like a theatrical British colonel, large and bristly; he was a cultivated man, at home in the world of letters. His wife, Janet, was a sculptor; once they spent a happy day visiting Henry Moore at his home and studio in Much Haddam, England.

Loeb’s first move was to retain an Alabama lawyer to represent the Times in the Sullivan case. This proved far more difficult than he expected. He telephoned a firm in Montgomery that had handled other matters for Lord, Day & Lord, but the partners said they could not take this one on. He tried one of the largest firms in Birmingham; it said no, speaking vaguely of a possible conflict of interest. He finally succeeded with a Birmingham firm that was something of a maverick, Beddow, Embry & Beddow; it had defended a large number of blacks charged with crime. T. Eric Embry agreed to represent the Times.

The reason for the difficulty in finding Alabama counsel was of course race. State and local politicians had whipped up outrage against The New York Times over the advertisement, denouncing the paper as an interfering Northern agitator. Harrison Salisbury’s report on Birmingham made the Times even more an object of hatred. In those circumstances fear of association with the Times marked even lawyers, who by tradition and ethic are supposed to feel free to represent unpopular clients. Embry never could find a Montgomery lawyer to help him in the Sullivan case. When Louis Loeb went down to Alabama to sign Embry on, Embry got him a room in a motel far from Birmingham, under an assumed name.

Embry and his partner, Roderick Beddow, flew up to New York to talk things over not just with lawyers but with the newspaper’s executives. “We were there for several days,” Embry recalled years later, “and we met with all the top management and editors. They put me through the whole process of how the paper was put together, how the ads were placed. They told me they didn’t care what it cost to defend this case, they wouldn’t pay anything voluntarily.”

As both Loeb and Embry saw the case then, the first best hope of defeating Commissioner Sullivan was to challenge what is called the in personam jurisdiction of the Alabama courts: their power to bring The New York Times before them. Each of the fifty states in the United States has its own courts and laws. The courts of one state can constitutionally command a party from another state to appear before them only if that distant party has some meaningful connection of business or property or person with the commanding state. A Vermonter who has never had anything to do with Arizona cannot be successfully sued there. But it is perilous to just ignore a distant lawsuit, assuming that another state’s courts have no jurisdiction over you. Suppose the Vermonter has some glancing connection with Arizona. He ignores that lawsuit, and the Arizona courts enter a default judgment against him for $100,000 in damages. The Arizona plaintiff now goes to Vermont and asks its courts to enforce that judgment. The Vermonter can argue that he was not subject to Arizona’s jurisdiction. But if the Vermont courts find that the little he had to do with Arizona was still enough for jurisdiction there, then the Constitution requires them to give “full faith and credit” to the judgment of the Arizona courts. The Vermonter will have to pay the $100,000 without ever having had a trial on the facts of the case. Hence, it is usually better for a defendant sued in a distant state to have a lawyer there challenge its jurisdiction right at the start.

That is what Embry did. He filed a motion to quash the service of process, on the ground that the Times did not do enough business in Alabama to come within the jurisdiction of its courts. Embry argued that the 394 copies of the daily paper, out of a circulation of 650,000, did not amount to a substantial connection with the state. Nor, he said, did the occasional visits to Alabama by Times correspondents or the handful of advertisements placed in the paper by Alabama firms: $18,000 worth in the first five months of 1960 out of a total Times advertising revenue of $37.5 million.

In challenging the in personam jurisdiction of the Alabama courts over the Times, Embry had to take care to make what lawyers call a “special appearance,” one for that purpose only, since a “general appearance” by a lawyer on behalf of a distant client may itself subject the client to the court’s jurisdiction. To make sure he would do it right, he followed the form given in a leading text, Alabama Pleading and Practice at Law, by Walter Burgwyn Jones. That should have been safe, because Walter Burgwyn Jones was circuit judge of Montgomery County—and was going to try the Sullivan case. But again, nothing could be assumed in a matter touched by the racial issue.

Judge Jones was a devotee of the Confederacy and the Southern way of life. His father, Thomas Goode Jones, fought in the Confederate army and carried the flag of truce from Lee to Grant at Appomattox; he became governor of Alabama. Judge Jones wrote and published The Confederate Creed, which said among other things: “I see in the Stars and Bars, the glorious banner of the Confederacy as it waves in the Southern breeze, a symbol of freedom and devotion to constitutional rights, an emblem of honor and character.” On the hundredth anniversary of the founding of the Confederacy, in 1961, Montgomery put on a reenactment of the swearing-in of the Confederate president, Jefferson Davis, and Judge Jones administered the oath of office. Some of the players in the pageant became jurors in a real trial in Judge Jones’s court, and he seated them in the jury box wearing their Confederate uniforms.

During the years 1960 and 1961 Judge Jones issued a series of orders to thwart the civil rights movement and the United States government. He forbade the National Association for the Advancement of Colored People to do business in Alabama, barred demonstrations by Freedom Riders against segregation on buses and blocked the U. S. Department of Justice from examining voter-registration records in any county in Alabama. Seating in his courtroom was segregated. During the libel trial after Sullivan’s, of the suit brought by Mayor James over the Times ad, black spectators took seats among the whites one day. The next day Judge Jones, blaming “recognized rabble-rousers and racial agitators” for what had happened, ordered bailiffs to enforce segregation in the courtroom. The case would be tried, he said, “under the laws of the State of Alabama and not under the Fourteenth Amendment.” He praised “white man’s justice, a justice born long centuries ago in England, brought over to this country by the Anglo-Saxon race.”

Eric Embry believed that Judge Jones actually helped to plan the libel actions by Sullivan and the others. He said, years later, “Grover Hall and some others met in Jones’s office and concocted all these lawsuits.” But if there had been such a meeting, it was too late to find evidence of it.

Embry’s motion to quash the service of process came before Judge Jones in a hearing that started on July 25, 1960. Over several days lawyers argued about the extent of the Times’s connections with the State of Alabama: the copies circulated there, the payments to stringers, the advertisements from Alabama. On August 5 Judge Jones ruled that the Times did enough business in the state to be subject to the jurisdiction of its courts. And in the event that higher courts said he was wrong about that, he also found jurisdiction on an alternative ground: that Embry had made a mistake in drafting his motion to quash and inadvertently made a “general appearance,” thus bringing the Times within the reach of the state courts. In order to avoid just that trap Embry had followed Jones on Alabama Pleading and Practice, but the judge overruled his own book.

Louis Loeb regarded the loss on the point of jurisdiction as a devastating blow. The Times now faced jury trials in the Alabama courts on all the libel actions over “Heed Their Rising Voices.” Ironically, the problem that had led supporters of Dr. King to take out the advertisement, his tax perjury prosecution, had disappeared. At a trial in Montgomery in the last week of May the state could produce no convincing evidence for its charge that Dr. King had put to his own use contributions that he said he had passed on to church and civil rights groups, and he was acquitted.

The trial of the Sullivan case in Judge Jones’s court took three days, November 1–3. The number of lawyers alone made it clear that this was not a routine libel trial. Sullivan was represented by M. Roland Nachman Jr., Robert E. Steiner III and Calvin Whitesell of Montgomery. Eric Embry had four others to help him speak for the Times. Then there were lawyers for the four black Alabama ministers whom Sullivan had named as defendants along with the Times because their names appeared at the bottom of the ad. Those lawyers—Fred Gray, Vernon Z. Crawford and S. S. Seay Jr.—were black, and this produced a curious phenomenon. In the stenographic transcript of the trial, printed for the Supreme Court when the case went there and bound in its permanent records, the white lawyers are referred to as “Mr. Nachman,” “Mr. Embry” and so on. The blacks are called “Lawyer Gray,” “Lawyer Crawford,” “Lawyer Seay.” The color of their skin denied them the honorific “Mr.”

The first step in the trial was to select a jury. Of a panel of thirty-six potential jurors, two were black. Sullivan’s lawyers struck them from the list, and a jury of twelve white men was chosen. The Alabama Journal published their names and a front-page picture of the twelve in the jury box—a step that Times lawyers protested would put the jurors under local pressure to decide in favor of Sullivan. Judge Jones rejected the complaint.

Nachman made the opening statement for Sullivan. He called for damages “to deter these defendants from doing such a thing again and to deter others from doing such a thing.” For the Times, Embry said the advertisement contained no reference to Sullivan “by the wildest stretch of inference.… There is nothing that even remotely refers to him or could possibly refer to him.” Gray, for the four ministers, said none of them had even been asked by the committee that placed the ad to let their names be used. “They never gave their consent,” he said. “What happened to them could happen to you or anyone else.”

The case for Sullivan began with one of his lawyers, Whitesell, reading the advertisement to the jury. When he came to the word “Negro,” one of the ministers’ lawyers, Crawford, objected that Whitesell was saying “nigger.” Judge Jones asked Whitesell if he was indulging in “interpolations” in his reading. Whitesell said he was pronouncing the word as he had “all my life.” A reporter for the Alabama Journal, Judith Rushin, wrote: “To newsmen, he did not seem to be saying ‘nigger,’ but something closer to ‘nigra’ or ‘nigro.’ ”

 To make out a case of libel, a plaintiff has to show that (1) the defendant published (2) a defamatory statement (3) about the plaintiff. (Defamatory means tending to lower the plaintiff’s reputation.) Sullivan’s lawyers necessarily devoted much of their evidence to the third point. Although his name had not appeared anywhere in the Times advertisement, they tried to show that the ad nevertheless implicated him, or in lawyers’ language was “of and concerning” him. Sullivan was his own principal witness. As one of Montgomery’s three city commissioners, he had the particular duties of supervising the Police Department, the Fire Department, the Department of Cemetery and the Department of Scales. He did not manage the police from day to day; there was a chief of police for that. But Sullivan said he felt he was implicated by the mention of “police” in the third paragraph of the advertisement, which read as follows:


In Montgomery, Alabama, after students sang “My Country ’Tis of Thee” on the State Capitol steps, their leaders were expelled from school, and truckloads of police armed with shotguns and tear-gas ringed the Alabama State College Campus. When the entire student body protested to state authorities by refusing to re-register, their dining hall was padlocked in an attempt to starve them into submission.



Sullivan also objected to this portion of the sixth paragraph:


Again and again the Southern violators have answered Dr. King’s peaceful protests with intimidation and violence. They have bombed his home almost killing his wife and child. They have assaulted his person. They have arrested him seven times—for “speeding,” “loitering” and similar “offenses.” And now they have charged him with “perjury”—a felony under which they could imprison him for ten years.



Sullivan maintained that the wrongs attributed to “Southern violators” in that paragraph would be taken as the Montgomery Police Department’s doing, and his, because the paragraph mentioned arrests and arrests are a police function. This produced a moment of irony, probably unperceived, when Crawford, one of the ministers’ lawyers, was cross-examining Sullivan:


Q. “Mr. Sullivan, do you consider your police force to be Southern law violators?”

A. “I certainly do not.”

Q. “Then, Mr. Sullivan, do you consider yourself as Police Commissioner a Southern law violator?”

A. “I don’t consider myself a violator period, Southern or otherwise.”



But Nachman asked his client, “Do you consider that the statements in the advertisement refer to you and are associated with you?” And Sullivan replied, “I certainly do—the statements concerning arrests of people and truckloads of police. I feel they are associated with me.”

On the question whether the statements were defamatory, the second point that libel plaintiffs must show, Sullivan testified that the advertisement reflected on his “ability and integrity.” He said he had the “feeling” that it reflected “not only on me but on the other commissioners and the community.” On cross-examination, Embry suggested that Sullivan’s standing in the community had not in fact been affected.


Q. “Have you ever been ridiculed? Do you feel ill at ease walking about the streets of Montgomery?”

A. “I haven’t had anyone come up to me personally and say they held me in ridicule because of the ad.”

Q. “Have you been shunned by anyone in a public place or at the house of a friend or in any restaurant …?”

A. “I don’t recall.”



Sullivan’s lawyers called six other witnesses to testify on whether the advertisement was “of and concerning” Sullivan and tended to lower his reputation. The first was Grover Hall, the editor of the Montgomery Advertiser, who had made his opinion of the Times advertisement clear in his stinging editorial attack on it. Hall said he associated the third paragraph of the advertisement, about events at Alabama State College, with the city commissioners because they “are responsible for good order in this community”—and he “would naturally think a little more about the police commissioner.” What troubled him in the paragraph was “the phrase about starvation,” which “would certainly be indefensible.” Asked about his personal relations with Sullivan, Hall said they were not good at the time the advertisement appeared—just after the Advertiser photograph of the baseball-bat incident and Hall’s biting exchange with Sullivan over that—but had improved.

The other five witnesses were Arnold D. Blackwell, a businessman and member of the Water Works Board; Harry W. Kaminsky, a close friend of Sullivan’s who managed a clothing store; H. M. Price Sr., owner of a food equipment business; William M. Parker Jr., a friend and service station owner; and Horace W. White, owner of the P. C. White Truck Line, for which Sullivan had formerly worked as safety director. All said they associated statements in the advertisement with the Montgomery police or Sullivan. If they had believed the statements, they said, they would have thought worse of Sullivan. White, for example, testified that he would be reluctant to rehire Sullivan if he thought Sullivan “had allowed the Police Department to do the things the paper say he did.” But on cross-examination all five said that in fact they did not believe the statements and did not think any worse of Sullivan because of the advertisement. Only Grover Hall had actually seen the ad when it was published in the Times. White was not sure when he saw it. The other four testified that they first saw the ad when Sullivan’s lawyers showed it to them and asked them to testify.

Truth is a defense to libel charges, so Sullivan’s lawyers also attempted to show that statements in the advertisement were false—false if the ad meant what they said it did. Their position was that the ad charged the police and Sullivan with bombing Dr. King’s home, for example, so they set out to show that Sullivan had not done so. The Times was of course taking the position that the advertisement had nothing to do with Sullivan, but its lawyers were unable to stop the trial from proceeding as if Sullivan had been accused of a list of wrongs of which he was innocent. This produced some bizarre moments. Some of the actions described in
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