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			AUTHOR’S NOTE

			Readers of my last two books will be familiar with my style of trying to bring the past to life in a way that actively engages readers beyond simply reciting facts. In some cases, this means taking some dramatic license with specific incidents or conversations. This project involved extensive research, and although the final product stays true to the facts and the vision of history that resulted from that research, some elements have been discreetly added to scene descriptions to bring them into fuller resolution for the reader. We may not know, for instance, exactly what words passed between Thomas Truxtun and Captain William Garnier of HMS Argo, but we know they encountered each other in the Caribbean, and why not give some life to what must surely have been a rousing high-seas adventure?

			We twenty-first-century Americans are extremely fortunate, too, that so many primary sources from the tumultuous days of our founding have not only survived, but also been digitized and made available for all to view. Thanks to these considerable resources, it has been possible to include dialogue drawn from contemporary accounts in a number of instances, making the scenes as true to life as possible. To all of the organizations and individuals involved in that important work of cataloguing and digitizing these early American documents and resources, I extend a special thanks.

		

	
		
			PREFACE

			We hear a lot about the desperate state of American society today. The news is full of stories of divisions at home and interference from abroad and talk of indictment and impeachment. If you listen to the media, you might think America is falling apart.

			These certainly are times that try the souls of nations (to paraphrase Thomas Paine, about whom we will hear much more in this book). Yet despite the challenges and controversies of the day, our nation can continue to thrive. Our system has held up miraculously well for more than two hundred years—making the United States the oldest-existing nation with a constitutional government in which we, the people, elect our own leader and representatives.

			Much of that success is due to the foundations of our law in the U.S. Constitution. I never stop marveling at the genius of the Constitution; that’s why after law school, I went into business to defend it: as an assistant U.S. attorney in Salt Lake City, as a law clerk for Samuel Alito (today a Supreme Court justice), and currently as a member of the U.S. Senate and its Judiciary Committee. After everything I’ve witnessed in these roles, I remain confident that our system of government protects people better than any other system of government the world has seen.

			And yet, as much as we should all strive to preserve, protect, and defend our Constitution, the American system relies on more than the mechanics of government outlined in that document—three coequal branches, separation of powers, and the like—to keep the country functioning. What gives life to that system is our animating spirit, readily apparent in the Constitution’s preamble but which was more fully articulated eleven years before, in the Declaration of Independence.

			The Declaration is certainly appreciated but too often not fully understood. Scores of students are busily engaged in the study of constitutional law, but who studies “Declaration law”? There are legitimate reasons for this imbalance, of course. For one thing, the Declaration is significantly shorter than the Constitution, clocking in at only 1,337 of (mostly) Thomas Jefferson’s words. And technically speaking, the Declaration is not a legal document—it does not set out a legal code or contain the building blocks for a system of government. Its purpose is far simpler—and perhaps even more prescient.

			Jefferson details, in clear and often indignant language, all the various outrages that King George III committed against his own subjects, who just happened to live on the wrong side of the Atlantic Ocean. Just governance, as British subjects understood it, was indeed falling apart. The Declaration’s signers saw plainly that the decisions made by His Majesty’s Government violated their natural rights to life, liberty, and property—rights that would have been upheld had they been living in Britain.

			Moreover, as colonists with no representation in Parliament, our Founders and their forebears had no way to give their consent to be governed. Equal protection of rights and the consent of the governed . . . a simple set of principles, which proclaimed to the world a new nation which was, in the words of a great American of a later generation, “conceived in liberty, and dedicated to the proposition that all men are created equal.”

			This was an unprecedented origin story for a country, and the Declaration of Independence was an unprecedented document. The truth that “all men are created equal” was so simple as to be “self-evident,” the Declaration stated (although, as we will also see, these were not Jefferson’s original words). Also self-evident was the truth that all were “endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.”

			That “spirit of 1776”—enshrining (albeit not fully achieving) the concepts of equal rights before the law and rejecting tyrannical government—gave birth to a truly exceptional nation. It has grown into a nation that has stamped out totalitarianism around the world and remains a beacon of hope for those in search of a better life.

			But I worry that too many of us—including those who serve in government—are losing that spirit. We are becoming unmoored from the Declaration’s ideals, flailing in the deep waters of our unnavigable regulatory state, an insatiable centralized government, and the winds of judicial activism—the tyrannical tendencies that rear their heads today. When American citizens can be hauled in front of administrative law judges for abiding by their honest religious convictions, as happened to baker Jack Phillips in Colorado in 2013, are all of our rights really as safe as we think?

			What inspired our Founders in those first tumultuous years as thirteen colonies fought for recognition as united states? Their desire to never return to a monarchical system in which they were subject to the whims of a king and a powerful central government that acted in His Majesty’s name. Indeed, this is why the bulk of the Declaration of Independence is taken up with detailing just what King George III had done that his former subjects found intolerable. And in reading this most significant, often-overlooked section of the Declaration today, one is struck by how timely so many of these grievances sound. Consider the following excerpts:

			“He has refused his Assent to Laws, the most wholesome and necessary for the public good.” When a president fails to enforce the law on the books or does so in bad faith because of political disagreements, he damages the public good.

			“He has erected a multitude of New Offices, and sent hither swarms of Officers to harrass our people, and eat out their substance.” Today, a massive regulatory state manned by “swarms” of unelected bureaucrats continues to harass our citizens with burdensome federal red tape.

			“For suspending our own Legislatures, and declaring themselves invested with power to legislate for us in all cases whatsoever.” The individual legislatures of individual states have today been all but suspended in practice, as a flawed understanding of federalism allows for the creeping centralization of power in the hands of the federal government in Washington, DC.

			Many of the problems the American colonists experienced with King George are, either directly or indirectly, still with us today. This is a consequence of a federal bureaucracy that has been allowed to expand under both Republican and Democratic presidents. It gathers more power however it can, stripping that power away from states, localities, and ultimately the people—contrary to the Founders’ intent.

			Jefferson warned us about the dangers of centralized, overreaching power in the Declaration, and by heeding these warnings today, we might be able to stop the march of government expansion. What if rediscovering the Declaration of Independence—even more than the Constitution—is the key to returning America to a land of limited government, individual rights, and personal freedom? Because if we actually adhered to the spirit of the Declaration of Independence, we would have an improved state of affairs today.

			In 1790, upon visiting a synagogue in Rhode Island, George Washington wrote to the Jewish worshippers that in this new nation, “all possess alike liberty of conscience and immunities of citizenship.” No longer were they subjects of a monarch whose personal biases—religious or otherwise—outweighed their dignity as beings created equal. “It is now no more that toleration is spoken of,” Washington wrote, “as if it was by the indulgence of one class of people, that another enjoyed the exercise of their inherent natural rights.”1

			Nine years later, George Washington would pass away at his home of Mount Vernon, a plantation on which he lived and worked—with 317 human beings held as property. Washington’s will declared that all the slaves owned legally by him—123 in all—would be freed after his wife, Martha, died. Despite this virtuous last act, an acknowledgment of the injustice of slavery, Washington and his fellow slave-owning Founders still perpetuated a system that violated the unalienable rights of others. Realizing the ideals in the Declaration of Independence would turn out to be a very long, bloody process—and there still remains work to be done.

			This is something I can understand on a very personal level. I know it may seem strange—as a white male U.S. senator, what do I know about having your rights taken away? The answer has to do with the reason I serve in the Senate as an elected official from Utah and not, say, from New York or Illinois.

			I’m a member of the Church of Jesus Christ of Latter-day Saints, as are many of my Utah constituents. We Mormons didn’t end up in Utah because everyone got the same coupon in the mail. Mormon pioneers, including my ancestors, moved west because they were banished from everywhere else they tried to live. The church had its beginnings in New York, but its members kept moving westward to Ohio, then to Missouri, then to Illinois, and finally to Utah—often one step ahead of an angry mob that was dead set against living in harmony with this faith. And these weren’t simple disputes among neighbors. The discrimination against Mormons came from the top down. On October 27, 1838, Missouri governor Lilburn Boggs issued an executive order stating, “The Mormons must be treated as enemies, and must be exterminated or driven from the State if necessary, for the public peace.”

			A sitting U.S. governor called for some of his people to be “exterminated” simply by virtue of the faith they practiced. This would seem to fly in the face of the protection of “unalienable Rights” that the Declaration guarantees. The “unalienable Rights” of the Missouri Mormons to “Life, Liberty and the pursuit of Happiness” were certainly not “self-evident” to Governor Boggs.

			The Declaration can be ignored, perverted, and even trampled on by those who happen to temporarily hold power. We need to remain vigilant against abuses of that power even today. And there is no more powerful rebuke of overweening, centralized power than that document penned by Thomas Jefferson in 1776.

			This book is a reexamination of the Declaration of Independence that aims to restore its rightful place alongside the Constitution. I hope you will be convinced of its fundamental importance to our country’s foundation and awed, as I am, by its prescient wisdom.

		

	
		
			INTRODUCTION

			The Search for Unalienable Rights

			A seven-year-old New York boy’s lemonade stand gets shut down by overzealous health inspectors. In Colorado, a cake baker gets his business shut down and protested because he refuses to design a cake celebrating a gay wedding because it violates his deeply held Christian belief that marriage is between a man and a woman. Federal regulatory agencies get to police themselves and tell those of us in Congress charged with their oversight to shove off because of an obscure 1984 Supreme Court case, Chevron v. Natural Resources Defense Council. U.S. taxpayers are paying for a foreign war in Yemen that their elected representatives never voted to pursue, much like colonial Americans were dragooned into fighting the French at His Majesty’s Government’s direction. Administrative law judges wield singular judicial power over Americans who are subject to proceedings without a jury of their peers.

			Usurpations of our rights happen every day in America, with barely any notice by those who claim to be champions of rights. Listen to progressives like Bernie Sanders or Alexandria Ocasio-Cortez talk. It’s an amazing thing. They’ve co-opted the language of our Founding Fathers by speaking of “rights.” We have “rights,” and we’re entitled to them, the progressive Left tells us. A “right” to universal health care, a “right” to free higher education, a “right” to a guaranteed living wage, a “right” to kill the unborn, a “right” to switch genders. And so on.

			Are these actually “rights”? Put a different way, are these the same “rights” that conservatives believe in? As with so many other concepts which the progressive Left latches onto, the concept of “rights” has been so perverted by them that it bears little resemblance to the idea of “rights” as the founding generation of Americans understood them—the “rights” they fought for and preserved in our founding documents. Those rights were designed to protect the individual against aggression from others and especially, in the eyes of the Founders, aggression from their government. The rights weren’t gifts to be bestowed on citizens by government but rather a statement that the citizens had those rights conferred by nature and by God. Government’s primary job was to ensure that those rights were not infringed.

			For the first time in the annals of human history, the Declaration of Independence set out exactly what “unalienable rights” are. Our utter lack of knowledge about those rights is directly responsible for the growth of big government, in the form of both an unaccountable “deep-state” bureaucracy and the progressive politicians who think they can win their way into office by promising more government handouts than the next one and cloaking those handouts in the guise of “rights.”

			The Left’s so-called rights are destroying lives, eroding liberty, and making it harder to pursue happiness every day in America. It’s not just that the Left’s “rights” are anathema to the true meaning of the word. It’s that their “rights,” by their very nature, usurp the rights of others. When governments grant collective rights, they erode individual rights, which in the United States are known as “negative rights.” When a central government administers a sprawling health care program, for instance, it ends up coercing its citizens by taking both their liberty and property. The truth is it’s still happening today, and we must be ever vigilant against a government—even with one branch led by a Republican or conservative—that encroaches on our rights.

			But while the political Left grows more energized than it has been in generations, conservatives grow complacent. We’ve lost sight of what we are really fighting for beyond easy talking points like “conservative judges,” “lower taxes,” “less regulation.” We agree those are good things. But why are they good things? Why, after all, do we call ourselves “conservatives”? What exactly are we conserving?

			Our failure to answer those questions (and, let’s face it, even to ask them in the first place) is why we are still in danger of losing not only the “culture war” but also the hearts and minds of an entire generation of young Americans. It’s why a near majority of millennials, according to surveys, would rather live in a socialist economy than a capitalist one and vote overwhelmingly for liberals. It’s also why we lose elections. It’s why we lost the House of Representatives in 2018. It’s why we could lose the presidency in 2020. And the stakes then will likely be even higher than they were in 2016. We’re not looking at a Hillary Clinton–like figure, who despite her liberal bona fides is an establishment Democrat and always sides with Goldman Sachs and Davos over Occupy Wall Street and Code Pink. We’re now looking at a Democratic Party intent on nominating the most liberal candidate for president in American history—an Elizabeth Warren, Bernie Sanders, Kamala Harris, or Robert “Beto” O’Rourke.

			Should a candidate like this win the nomination and then the presidency, our future is almost certainly one of single-payer socialist health care, sky-high tax rates, and a federal government that funds everything from abortions at any time for any reason to elective surgeries for minors who identify as a different gender. It’s a sobering thought, and one we need to come to terms with rather than simply wish it away or pretend it will never happen here.

			This steady growth of government began in the United States in the early twentieth century, received massive boosts in the 1930s and 1960s, and has continued into the new millennium. The phenomenon has gone by many names. In its first years, it was branded “progressivism” by early adopters like Woodrow Wilson. Certain expansionist programs had their own catchy names, like Franklin Roosevelt’s “New Deal” or Lyndon Johnson’s “Great Society.” Those who took a more skeptical view of unchecked government expansion (no matter how lofty the stated purpose)—among whose ranks I include myself—used different terms. It could simply be called “big government,” or the “administrative state,” or even the “deep state.”

			No matter the name, the problem is consistent: There are millions of government personnel exercising powers over “the governed” to which they did not consent. Thomas Jefferson, as he so often did, had an apt phrase for this. In the Declaration, he charged that King George had “erected a multitude of new offices, and sent hither swarms of officers to harrass our people, and eat out their substance.” Well, the “swarms of officers” are gathering once again—but they’re not in London; they’re in Washington.

			Over the last century, the administrative, or deep, state has grown to inordinate size and power. This growth has continued under presidents of both political parties, though some actively encourage it while others make valiant efforts to stop it. That’s one of the most insidious qualities of the administrative state—it can perpetuate itself no matter who is nominally supervising it. It’s like a monster that continues to live and breathe and grow no matter who is supposed to be guarding it. The government outlined by our Founders, which received its earliest articulation in the Declaration of Independence, has grown unchecked to the point where a powerful central government is once again exercising outsize power and influence over the American people—except this time it’s of our own making.

			Which brings us to why I wrote this book. Generally, those of us who call ourselves conservatives are the ones who want to keep government small, to prevent the growth of the administrative state. But what does that really mean, especially in an era where outright socialism—and the massive government expansion it entails—is becoming increasingly popular in the mainstream American political conversation? Our complacency is tantamount to consent!

			Good governments, the Declaration points out, exist in a system in which they are “deriving their just powers from the consent of the governed.” And how do “the governed” exercise their influence over the government?

			There are a number of ways that the people give the consent by which the government derives its just powers: They elect representatives in Congress who use their powers of funding and oversight as a check against the executive branch; the executive branch itself is headed by an elected president, who then appoints people to supervise other parts of the government in ways that are consistent with his or her mandate; Supreme Court justices are appointed by the elected president to interpret the law and make sure the rest of the government is functioning within the boundaries of the Constitution. This is how it is supposed to work, at least in theory.

			The problem is that in practice, a government—even one set up with the best of intentions—can become so large and convoluted that it ends up wielding some powers without that all-important “consent of the governed.” Instead of “just powers,” its powers become unjust. And before you know it, millions of unelected bureaucrats are handling much of the day-to-day business of government through a tangled web of executive branch agencies.

			The administrative state looms large as a presence in the affairs of too many Americans. Its influence creeps into our lives, holding sway over our families, our businesses, and our lands. By operating through this deep state, government is able to avoid being accountable to the citizens whom it is supposed to serve—to you and me.

			The grassroots movement known as the Tea Party that came to prominence in 2009 helped spark a widespread national rediscovery of our Constitution. And yet, I’m convinced that too many of us—then and now—neglected the Constitution’s older sister, the Declaration of Independence. That spirit of 1776 is what is missing in our civic life today.

			
				We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.

			

			These words were written by a Virginian named Thomas Jefferson. He was a man who embodied all the advantages, faults, and contradictions of his era. He was a brilliant thinker and inventor who had time to think and invent because enslaved people worked his land and made his money for him. He wrote “all men are created equal” at a moment when, across the British colonies and even at his estate at Monticello, that statement wasn’t exactly self-evident for scores of African Americans who lived in bondage.

			Just as powerful in that sentence as Jefferson’s bold statement of equality was the listing of inalienable (or in earlier drafts, “unalienable”) rights, rights that no government can take away from individuals. Never before had these ideas been expressed in such a concise form.

			And yet, for all the earth-shattering revelation contained within Jefferson’s simple sentence and the rest of the relatively short document in which it is found, we—as modern heirs to its teachings—do not fully appreciate its gravity. Sadly, this phenomenon is both demonstrable and quantifiable.

			A survey taken shortly after the turn of the twenty-first century found that more than 40 percent of Americans could not name Thomas Jefferson as the author of the Declaration of Independence.1 Another poll a few years later found that more than a quarter of us could not name Great Britain as the country from which that independence was declared.2

			An even more disheartening expression of our lack of familiarity with the Declaration came in the summer of 2017. To celebrate the Fourth of July that year, National Public Radio’s Twitter account tweeted out the entirety of the Declaration—line by line, word by word. The reaction of a number of Twitter users was surprising, to say the least.

			When NPR tweeted America’s grievances against King George III as listed in the Declaration—which acknowledged that he “obstructed the administration of justice” and concluded that “a Prince whose character is thus marked by every act which may define a Tyrant, is unfit to be the ruler of a free people”—some on Twitter thought the broadcaster was talking about a very different leader: President Donald Trump. They misinterpreted Jefferson’s words from 1776 as a rallying cry for insurrection today.

			“So, NPR is calling for revolution,” one Twitter user wrote. Another blasted the outlet for tweeting “propaganda.”3 There was, of course, a notable commonality among the Twitter accounts that were so quick to take NPR to task—most of them appeared to belong to conservatives.

			Conservatives might be forgiven for thinking NPR was out to get President Trump. That particular news organization is not known for erring on the side of generosity when it comes to giving fair coverage to right-of-center beliefs and those who express them. Perhaps the controversy ginned up by NPR’s seemingly innocuous—even patriotic—tweeting says more about our current social-media outrage culture than it does about any particular ideology.

			In 2018, Facebook removed a post from a Texas newspaper that posted sections of the Declaration of Independence. The post went “against our standards on hate speech,” Facebook explained. The fact remains that Americans of all political persuasions should know the words of the Declaration of Independence when they see them. They should be studied, consulted for counsel and guidance, and cherished to ensure they will be passed down to the next generation. The most disrespectful thing we can do to the Declaration of Independence is to take it (and the principles underlying it) for granted. Regrettably, that’s what many of us seem to be doing.

			Perhaps the saddest statistic about America’s knowledge of the Declaration is this one, from 2013: At that time, more than 70 percent of Americans thought the men who pledged “their lives, their fortunes, and their sacred honor” by signing the Declaration would not be proud of how the America they fought for had turned out.4

			A few dozen intelligent men who lived on the edge of a vast wilderness 250 years ago understood the dangers of vast centralized power. While they were busy living, working, praying, and building a vibrant civilization, a monarch thousands of miles away and the government that acted in his name began chipping away at their rights—taxing them without their consent, boarding soldiers in their homes, imprisoning friends and family members for expressing their opinions. The grievances against a tyrannical King George in the eighteenth century increasingly bear a striking resemblance to the capricious actions of an out-of-control federal government today.

			Fortunately, back then there were patriots who knew that unless they led a revolution on behalf of the rights of the individual against their government, the future of human history wouldn’t be too different from the past—it would remain a brutal story of rulers taking advantage of the ruled. And so they got to work. Under penalty of treason and death, they put their names on a document that changed the world.

		

	
		
			CHAPTER ONE

			“In General Congress Assembled”

			
				We were all in haste; Congress was impatient and the Instrument was reported, as I believe in Jefferson’s hand writing as he first drew it.

				—JOHN ADAMS, 1822

			

			STATE HOUSE, PHILADELPHIA

			July 3, 1776

			The heat was rising inside the Pennsylvania State House, in almost every conceivable way. The hot summer sun beat down upon the building, threatening to bake the clay bricks of the outer wall a second time over. Inside, the air was warm, muggy, and stagnant. Flies buzzed about the debating chamber, forcing the delegates to the Continental Congress assembled therein to shoo them away with hands and handkerchiefs, as if they were punctuating their remarks with even more hand gestures than usual.

			Their talk was getting heated as well. Since the first of the month they had been debating the document submitted by the committee appointed to draft it, known as the Committee of Five. The principal author was Thomas Jefferson of Virginia. Jefferson’s draft had already gone through a number of revisions by his fellow committee members, particularly at the hands of John Adams and Benjamin Franklin. Now the entire membership of the Continental Congress was having a go at what would become the opening statement of a new era. All of them were conscious of this document’s significance, and before it was approved, the full Congress wanted to make sure every sentence, every word, was exactly right. They knew that history demanded nothing less of them. And perhaps some of them—being politicians, after
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