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Part I

Frames and Foundations


1

Introduction to Torture as Tort: From Sudan to Canada to Somalia

CRAIG SCOTT1

1  BEGINNINGS

THE PRESENT VOLUME began in a somewhat unusual way in the winter of 1998. Members of the Sudanese community living in exile outside Sudan approached me to ask about possible avenues within Canada for seeking justice against two members of the Cabinet of the Government of Sudan. Both men were also said to be Canadian citizens, their citizenship having been acquired following time spent as graduate students in Canada. One avenue was to alert the Federal Government of Canada about the possibility that criminal proceedings might need to be considered on the basis of crimes in Canada’s Criminal Code which attract universal jurisdiction. The other avenue that needed to be explored was that of bringing a civil action in Canadian courts against either man, and possibly against the state of Sudan itself, for human-rights-violating conduct in Sudan.

As with most international lawyers who work in the human rights field, I was familiar with the unique phenomenon of transnational human rights litigation that has been developed in United States federal courts since the time of the precedent-setting Filártiga case brought under the Alien Tort Claims Act (ATCA).2 Bracketing for the moment the desirability of this paradigm of human rights protection, it seemed clear that a thorough study needed to be done of the myriad issues that arise in such actions in order to assess the potential for such an action to be brought successfully in Canada.3 The question of employing “private law” to vindicate “public law” norms is an approach that has met no small degree of judicial resistance in Canada with respect to Canada’s own public law human rights norms.4 The doctrinal and theoretical issues involved with bringing the public international law of human rights into Canadian law through tort law would present at least as many hurdles—and likely more.

At the time I was teaching at the University of Toronto Faculty of Law. It so happened that I was approached with the Sudan query just as winter term was beginning. While I was not teaching a course from which I could draw students, a colleague was. Robert Howse (now of the University of Michigan) was teaching a course called International Law II (Private International Law) and readily agreed to permit a team of LL.B. students to work with me, for credit, on the various “interface” issues that linked conflict of laws to the question of transnational human rights torts.

The papers produced by the end of that term were of such a quality and undoubted value that I felt it was important that this work see the light of day in some academic venue. We had the beginnings of this book. But, it seemed myopic to limit the catchment area to Canada and, so, the book project evolved into an effort to bring together a group of non-American scholars to reflect on a variety of dimensions of the American phenomenon. At the most general level, the animating question for any given author was whether such human-rights-based actions were either already possible in other legal systems, primarily Commonwealth common law jurisdictions, or, whether or not possible, desirable. In this collaboration, the papers of the student research team became “foundation papers” for the scholars who agreed to contribute to the volume.5

The original hope was that the foundation papers would help pave the way for several scholars from fields other than public or private international law, most notably tort theorists (both common law and civilian), to feel sufficiently comfortable with the issues to agree to contribute. In the end, this ideal proved premature as a significant proportion of the private law theorists approached to contribute were not actively working on the nexus of tort law with public law values. While generally intrigued by the subject, most were reluctant to dive into what seemed to them a normative minefield given that comparative law, private international law, public international law, and constitutional law—and not tort law—were the prevailing discourses in the literature generated in the United States around the ATCA phenomenon. To a few others, the inquiry of the planned volume seemed like much ado about nothing; either because tort law exists by definition in some near-pure non-national space or because moral rights were seen as so clearly the foundation of tort law no less than “human rights law”, these tort scholars tended to see any barriers to being able to sue for personal injury caused by torture wherever conducted in the world as merely “jurisdictional” or “procedural”—and thus conceptually uninteresting from a substantive tort law perspective.6 As such, the initial ambition that this book would include not just the comparative perspectives of private and public international lawyers from different national and legal backgrounds but also the analysis of a wide range of “domestic” tort scholars has had to be postponed. That said, the central objective of the book remains unchanged: to generate analysis, debate and dialogue in policy and academic communities, both national and transnational, over the question of the feasibility and legitimacy of transnational human rights litigation.7 It is very much hoped that tort theorists, both civilian and common law, will find in this book something to sink their teeth into by way of both specific response and their own future work.8 Undoubtedly such consideration will either dovetail with, or parallel, much of the debate generated by the recent Pinochet case, discussed by a number of authors in this volume.9 A case primarily about universal jurisdiction in the criminal law sphere (and immunity therefrom), Pinochet resulted in general objections to universal justice through the vehicle of foreign courts, reflecting concerns that will almost certainly resurface should the US model begin to be taken up by courts and legislatures in other states.10

Several final observations should be made. First of all, the present volume does not hold itself out as exhaustively covering every issue relevant even from standard public international or private international disciplinary perspectives. While the volume’s coverage of issues does border on the comprehensive, there are some matters that do not receive sustained scrutiny, for example diplomatic immunity. Secondly, the main title of the book—Torture as Tort—warrants comment. In order to provide a focus and also in order to make a meaningful contribution to the literature on the protection of one of the key human rights, the prohibition of torture was selected as both a focus and as an exemplar for other core human rights. By virtue of that choice, many of the concrete discussions in the book necessarily relate to the specificities of the emerging law on torture as set out primarily in the Convention against Torture (CAT) and the International Covenant on Civil and Political Rights (ICCPR).11 That being said, it is expected that the bulk of the discussion will be relevant to all norms that are plausibly characterizable as jus cogens (peremptory) norms of international human rights law and not simply relevant to rules and principles applicable to torture.12 However, readers should be aware that, even with respect to a “single” norm such as the prohibition on torture or the illegality of slavery, there are a range of factors that can affect determinations on both jurisdiction and applicable law: (a) different actors in terms of kind and degree of connection to the territorial jurisdiction of the court; (b) different kinds of conduct, including acts and omissions; and (c) different degrees of severity of infringement of the relevant norms. These and other variables may have considerable relevance to the persuasiveness of the justifications, both legal and philosophical, for a given transnational human rights action.

The primary purpose of the remainder of this Introduction is to provide an overview sense of the topics covered and arguments developed in the 25 chapters that follow the present one. The title of each sub-section corresponds to that of each Part in the book. Once this narrative is completed, an additional subsection seeks to place the normative vistas opened up by the volume’s chapters into a concrete context. Sub-section 7 takes the opportunity to comment on some of the problems with the reasoning of the judge of first instance in the first tort case to come before a Canadian court that involves allegations of torture in another country, Arone v. Canada.13

2  FRAMES AND FOUNDATIONS

The team of contributors who prepared this volume’s foundation papers were asked to approach their slice of the questions surrounding transnational human rights litigation by having regard to the conceptual barriers existing theories and legal doctrine may create to the reception of international human rights norms into domestic legal processes as the foundation of civil law causes of action. What does it take for (internationally-prohibited) torture to be transformed into (domestically-sanctioned) tort? A series of dichotomies that structure juridical thinking to varying degrees—such as those between public law and private law, between international law and domestic law, between “horizontal” application of human rights norms and “vertical” application, between public international law and private international law, between the power to regulate and the duty to regulate, and so on—were treated as “problems of translation” between legal categories and fields. In order to provide the reader of the present volume with a frame of reference for understanding the degrees of normative resistance that may exist to the translation of torture norms into tort norms, the second chapter by the present editor provides a kind of narrative of the translation issues, ending by borrowing from the literary context to suggest a notion of “mutual translation” as the best way to understand the negotiation of the space between torture and tort.14 Chapter 2 situates its otherwise-abstract discussion in a concrete focus on the accountability of a particular kind of non-state actor, the corporation and especially the multinational corporation.15 As such, this chapter seeks to make an independent contribution to the evolving analysis of human rights obligations of transnational corporations as well as to provide a lead-in to three further chapters in the volume which focus on civil law remedies against corporations, those by Upendra Baxi, Robert Wai, and Muthu Sornarajah.16

Having thus set up some of the conceptual debates that surround treating torture as tort, Part I of the volume moves on to an overview study by Michael Swan who surveys the state of play in the United States with respect to how US courts have handled claims grounded in international human rights norms.17 For those readers unfamiliar with the experience to date under the 18th-century ATCA and the modern Torture Victim Protection Act (TVPA), the Swan chapter is an essential primer. Its intended audience is non-American, with its selection of topics, introductory nature and over-all organisation being designed to help set the scene for references to the US phenomenon by various authors in their chapters.

With these two framework chapters in place, Part I ends with a pair of pieces containing contrasting, although not firmly opposed, perspectives on the role of tort law in protecting international human rights. John Terry discusses tort claims as “third country legal actions” that can play an integral role in providing remedies for conduct that violates international human rights law.18 In arguing for the special virtues of the tort remedy (and the availability of this remedy in most common law jurisdictions without further need for legislative intervention), he makes a case for its superiority to universal criminal law enforcement in important respects. In the course of making this case, he points out, inter alia, that civil actions may provide important symbolic victories even if actual compensation is unlikely and that civil law gives a special voice to actual victims of human rights harms in a world where states’ interests in pursuing criminal law prosecutions is hedged and sporadic. In terms of the translation question, Terry also makes an argument for doctrinal continuity and moderation when he says that existing domestic tort law and private international law are adequate for vindicating international human rights values without necessarily needing to go the next step and make human rights and associated universal jurisdiction the direct bases for the civil actions in question. A special contribution of the Terry chapter is its discussion of the action brought against Canada by the family of a young Somali man, Shidane Arone, for Arone’s torture-death in Somalia at the hands of Canadian soldiers operating under the auspices of a UN military mission.19

Malcolm Evans and Rod Morgan are less convinced about the ability of transnational tort actions to effectively contribute to the eradication of the practice of torture.20 While accepting the compensatory goals of tort law, the authors see tort actions as involving de facto punishment objectives as much as restitutionary ones. As such, a universal civil law remedy is seen as part and parcel of an after-the-fact legal approach that it shares with criminal law prosecution, a reactive approach they contrast to a focus on prevention. Of course, each area of individual legal accountability, civil liability and criminal responsibility, have as part of its rationale the deterrence of future—both specific and general deterrence. However, it is here that Evans and Morgan make the case for a pride of place to be accorded to preventive mechanisms and then explain why the positive aspects of civil redress need to be carefully considered alongside the potential for civil liability before foreign courts to actually undermine preventive mechanisms. By drawing on the extensive experience of the European Committee on the Prevention of Torture, Evans and Morgan suggest how it is that an increased risk of legal action may result in increased secrecy and unwillingness for state officials to cooperate with international prevention-oriented processes. While acknowledging that a nuanced approach that harmonizes transnational tort actions and international preventive mechanisms may be possible, Evans and Morgan conclude that it would be a mistake to proceed as if there is not, at present, a tension between the two approaches to protection against torture.

3  JURISDICTION AND IMMUNITY

In standard private international analysis, the first question one must ask is whether a court before which a claim has been brought may, or even must, hear the claim, and then whether a court having jurisdiction may decline to exercise it. The chapters in Part II deal with that question in several dimensions.

Anne McConville comprehensively examines how principles of private international law interact with principles of public international law within Canada’s current combined statutory and common law framework for the assumption of jurisdiction by courts in tort cases which have a foreign element. Her specific focus is Ontario which is Canada’s largest jurisdiction.21 Much of the Ontario jurisdictional framework is identical or similar to that prevailing in other non-American common law jurisdictions, such that her survey and analysis of the Ontario state of affairs will have a broader relevance. She concludes that these rules provide sufficient scope for plaintiffs resident in Ontario to bring transnational human rights actions, but takes the view that a territory-centred and comity-oriented theory of private international law structures the Supreme Court of Canada’s “new” conflicts jurisprudence to such an extent that there may be considerable judicial resistance to reading the existing rules in a facilitative way.22 Especially important is the case McConville makes on three fronts for how public international law should inform the “domestic” interpretation of jurisdictional principles in a conflict of laws situation. First of all, she notes that the residual power of Ontario judges to grant leave for ex juris service (service outside of a jurisdiction, here Ontario) can dovetail with the universal prescriptive jurisdiction that adheres to the most fundamental human rights norms protected by international law. Secondly, she outlines the way in which the doctrine of forum non conveniens (according to which judges may decline to exercise a jurisdiction they otherwise have) shares rationales with the doctrine of exhaustion of local remedies, a procedural condition for individuals to access international human rights mechanisms through individual petitions claiming rights violations by their states. By drawing on the extensive international jurisprudence as to when local remedies are both existing and effective, courts in transnational court cases have a solid doctrinal basis, as well as greater legitimacy, in finding that a foreign court system does not get over the threshold in forum non conveniens analysis of showing there is an alternative forum capable of dispensing justice. And thirdly, she notes the especially powerful claim supporting Canadian courts taking jurisdiction based on the Canadian nationality of the perpetrator of the alleged human rights violations. Quite apart from universal jurisdiction—whereby any person can come to Canada and sue any other person for violation of certain human rights norms wherever committed—there arises the question of the special onus on home states to have their courts hear human-rights-based torts brought either against the state itself or the state’s nationals.

Upendra Baxi’s discussion picks up on this question of the special place of nationality jurisdiction by focussing on those nationals whose activities abroad present the most pressing need for access to justice for victims of human rights abuses, namely corporations.23 The Baxi chapter offers a stinging critique of the stasis and myopia that dominates the academy, and the judiciary, in the private international law realm. Beyond his general account of the non-receptivity of much of conflict of laws to human rights values, he picks up on McConville’s detailed discussion of the availability of the forum non conveniens doctrine to defendants seeking to have cases removed from the jurisdiction of Canadian courts. Drawing on extensive previous work on the invocation of forum non conveniens by multinational corporations in transnational litigation, from the Bhopal mass deaths in the mid-1980s through various cases in the 1990s, Baxi discusses forum non conveniens doctrine, especially American doctrine, in terms of the role it can, and often does, play in upholding a dehumanising form of capitalism according to which the risk of harms caused by corporate activities is borne by Southern societies least equipped, from a regulatory and legalsystem perspective, to prevent and seek compensation for those harms. One important reason forum non conveniens doctrine is so susceptible to being employed to remove human-rights-related suits against MNCs from Northern courts is the ease with which judges in home states of MNCs persist in thinking in highly parochial terms about whether the home state has an interest in being the venue for global justice against its national MNCs. In contrast, Baxi makes the case for aligning forum non conveniens doctrine with an ethical discourse of home state (and home society) responsibility to provide judicial forums for claims brought against MNCs. Yet, Baxi’s analysis hovers between the view that human rights discourse can produce some kind of “redemptive transformation” of private international law and the concern that it is a field of law that has proven to be remarkably impervious to making ethical discourse part of its own being.

Baxi’s analysis of how the political economy of private international law resists transnational corporate accountability for human rights violations dovetails with the chapter by Robert Wai who examines immunity from jurisdiction, a doctrine which lies at the intersection of public and private international law.24 The starting-point for his discussion is the fact that domestic legislation invariably treats foreign states as generally immune from suit in courts of other states. This includes, on the face of most statutes, an immunity from suit for personal injury or death torts if such torts occur outside the state where the court in question is located. In contrast to this situation regarding torts, states do not benefit from immunity where a suit relates to “commercial activity” of the state or its agents. Wai’s point of departure then is the sharp distinction drawn in the law of state immunity between commercial and non-commercial activity, with his purpose being to lay bare and query both the policy justifications for such a distinction and the ideologies of (global) political economy that underpin immunity doctrine. Two questions may be asked in this respect. First of all, why should commercial claims be treated more favourably than claims relating to personal harm, especially when the harm is also characterizable as a human rights violation? Secondly, may not the commercial activity exception provide at least one normative opening for the civil liability of foreign states to the extent that there is increasing recognition (and perhaps also incidence) of human rights violations which occurring in the course of, or in support of, commercial ventures in which states are either the sole actor, a joint partner, or a closely-involved regulator?25 In approaching these questions, Wai demonstrates that the preferential treatment of plaintiffs suing states with respect to “commercial activity” is grounded in understandings about state consent stemming from contract law’s imbrication in commercial matters as well as theories of the international co-operative benefit achieved in transnational economic relations. He reveals those premises to be ideological constructs which do not support the commercial/non-commercial distinction. However, in so doing, he is careful to be sceptical about the view that the appropriate response (whether through legislation or judicial interpretation) is to equalize the situation by removing immunity for human rights torts as well as commercial claims. Instead, the incoherence of the distinction points to the need to revisit the purpose of immunity more generally and, in the process, take a hard look at whether removal of immunity contributes to a problematic form of legalism centred on court-based adjudication—a form of legalism which, when internationalised, tends to harness itself to a broader substantive agenda of international neoliberalism pushing for more and more delegitimation of an active state. Could the removal of state immunity for the most egregious kinds of human rights violations become the opening for a broader human-rights-validated neoimperialism in which not just economic but also social and political regulation become the concern of foreign courts when they should, rather, be left to the domestic processes of state-communities around the world?

Wendy Adams’ chapter represents an interesting spin on this question of national self-determination as it relates to the operation of state immunity doctrine in transnational litigation.26 Adams’ task is to analyse how the assumed jus cogens (peremptory law) status of the international prohibition of torture should interact with the law of state immunity as set out in states’ immunity statutes. In the result, the key doctrinal question is: should domestic court judges read an implied exception into immunity statutes such that foreign states are not immune from suits grounded in violations of jus cogens norms, in statutory contexts where it is clear the legislature specifically provided for some exceptions (such as the commercial exception) but not this one? In answering this question, Adams argues that two theories of legitimacy are needed in order to provide a baseline for understanding how activist domestic judges in Westminster systems should be, a theory justifying one state’s courts judging other states for the latter states’ conduct within their own borders and a theory of the proper role of judges versus legislatures in taking initiatives in the name of international law. Precisely because of the interventionist nature of an immunity-disregarding interpretation based on domestic law reception of jus cogens norms, Adams reasons that the lack of clear legislative authorization speaks against judges forging such an exception to immunity. When this reason is combined with her view of the limits, in Canadian jurisprudence, of the principle that statutes should be interpreted in conformity with international law (here, in relation to what normative use can be made of the Convention against Torture), Adams concludes that it is up to the legislatures of Canada, and those of other Commonwealth jurisdictions, to reconcile the various tensions in play by amending immunity statutes to allow for foreign states to be sued for violations of jus cogens norms.

Peter Burns and Sean McBurney tackle the issue of jurisdictional bars to civil suits for torture in terms of whether a state violates the Convention against Torture by refusing to either extradite or prosecute a person accused of torture (for whom there is adequate
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