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    Preface


    When I joined Saint-Gobain twenty-five years ago, international businesses had little regard to competition law, in particular in Europe. With the exception of United States where antitrust rules were already well implemented, markets were still characterised by “amicable relationships” between competitors and dominant inheritors of previously State-owned monopolies. Large companies were free to merge to strengthen their positions, irrespective of their market shares, and contacts with competitors were still a feature of business life.


    It was not long before I witnessed the growth of competition law regimes across the globe. In Europe, the reach of competition authorities expanded and greater incentives to denounce cartels were introduced. Such development was very much linked to the development of the belief in free-market economics, leading to fair competition between companies and the liberalisation of markets and international trading.


    Unfortunately, people within business organisations did not understand that the world had drastically changed and companies were not always quick to respond to these developments. Many of them learnt first-hand the intrusive nature of competition authorities’ powers to investigate and impose unprecedented fines. My company was no exception: the fine it received came as a shock.


    The dawning of this new reality led companies to reconsider their business practices and their interaction with one another. Against this backdrop, it was an opportunity for Saint-Gobain to not only reinforce its compliance but to instill a top-to-bottom compliance culture in every area; no exception, no one spared. I had a formidable challenge ahead of me.


    Putting the spotlight on competition compliance within Saint-Gobain has involved raising awareness, not only of the ‘stick’ of penalties for non-compliance, but also the ‘carrot’ of greater economic efficiency. I had to encourage new institutional compliance culture at the heart of the company. Putting in place a compliance programme is not enough; we do not only tell our business people to comply; but the reasons why they must comply. However, implementing a compliance culture is not an easy task: it requires on-going efforts.


    Despite our belief in the purpose of competition law, dealing with competition authorities on a daily basis is not without frustrations. Authorities can, at times, seem to be out of touch with global business reality in particular when assessing acquisitions of companies.


    Further frustrations also arise from the manner in which competition authorities reach their decisions regarding the outcome of their investigations. This is the very reason why business people react and challenge disproportionate fines, and question the role of authorities as “prosecutor, judge and jury”.


    What I like about this book is the focus on the interface between theory and practice, taking competition law out of the circle of specialists and applying it to day-to-day business challenges, in a clear, practical and unambiguous manner.


    Furthermore, it gives the reader a much better understanding of competition authorities. It also provides guidance as to how a company should behave in its everyday activity, in order to avoid or to mitigate risks.


    Last but not least, a feature that I found most interesting was the authors’ guidance as to the necessary level of knowledge required by business people and when one needs to seek advice from a specialist.


    Pierre-André de Chalendar


    Chairman and Chief Executive Officer of Compagnie de Saint-Gobain

  


  
    Introduction


    Today competition law is present in every aspect of your business, and affects the way you manage your business on a daily basis. The reason why it affects your business in such manner is because companies face fines of an amount that do not exist in other fields of the law and because the success of many merger and acquisitions projects depends on competition law. Mastering such area of law is a formidable task; its rules are various, complex and subject to constant evolution and development. But this is a task for lawyers, and very often for very specialised lawyers.


    That being said, when a company faces serious problems due to competition law infringements, it is seldom because its legal service has failed to understand a particular concept. On the contrary, it is often because its commercial executives have violated the law, sometimes knowingly and sometimes not. A solid understanding of the main requirements of competition law is thus essential for any business person. It is an extremely important area of law, affecting the conduct of the company in every market in which it operates. No major commercial decision should be made without some regard being had to the requirements of competition law, even if it is only a quick check to ensure that no significant issues are raised. Supply agreements, joint ventures, assessing the state of the market in which you operate – each of these activities features a potential pitfall, be it the risk of imposing anti-competitive conditions on your suppliers, failing to get the appropriate authorisations from competition authorities, or obtaining commercially sensitive information from your competitors.


    Competition law is now so far-reaching and such a vital part of company life that any business strategy has to incorporate it. It is clear that it comes after your clients, suppliers, competitors and many other economic factors in a list of your immediate priorities. However, it retains an extremely important role, in particular when building your company’s strategic vision. Decisions as to which markets to enter, which competitors to purchase, which suppliers to partner with – all these decisions require great care, and a keen awareness of your legal obligations.


    Yet, competition law remains very theoretical, abstract and obscure for many business people – even for us lawyers! So how can we say that you should have a good understanding of this area of the law, and yet say that this field is too complex to be mastered by a non-specialist? The problem is that such a view is not just ours: the authorities who enforce (and largely invent) competition law have themselves created this dilemma: they tend to sophisticate the law to a point that makes it difficult to grasp but they expect all business people within all companies to comply with it. So you and we have no choice: since you must comply with the law, you also must understand it.


    We believe that to comply with the law, a business person must understand three subjects:


    • The general logic of competition law, in order to be able to develop one’s own reasoning when facing a new situation;


    • The simplest rules, which are also the most important ones: what you must never do or what you must always do, whatever the circumstances.


    • When you must involve a lawyer. Since you cannot have one at your side 24/7, it is important to detect not only the exceptional but also the day to day situations that need an in-depth legal assessment before you can go ahead with your initial business plan.


    A first challenge we lawyers face every day is how to explain why it is important for business people to comply with competition law. Their general reaction tends to be a yawn within the first 5 minutes of us talking and then proceed by falling asleep within 10 minutes. Can we blame them? Not at all! Lawyers love talking and pondering endlessly about legal theories and their consequences.


    All this is well but what does it really mean in practice? The answer is an easy one: breaching competition law can affect your company’s reputation, financial stability and sometimes may lead it to bankruptcy. But it is not just about your company, it is also about you. Your reputation, your career, your future prospects may all go up in smoke. If this all sounds a bit melodramatic, let us tell you a real life story – the Marine Hose cartel.


    This cartel was considered one of the most sophisticated cartels in the history of competition law for a number of reasons. It operated in the specialized market for the production and supply of marine hoses used to transfer oil and petroleum products into and out of tankers. There were six companies involved, which produced 95 percent of the marine hoses sold worldwide. These companies, namely Parker ITR, Dunlop Oil & Marine, Bridgestone Corporation, Trelleborg Industry, Manuli Rubber Industries and Yokohama Rubber Co cooperated, over ten years and in a deliberate and organized manner, to rig tendering for contracts, fix prices and communally decide on allocating geographic markets.


    The cartel’s worldwide reach and the complexity with which it operated cannot be underestimated. It was orchestrated to such a degree that a full time coordinator was used to keep the cartel in check. In practice, under this particular cartel scheme, any member of the cartel who received an inquiry from a customer would report it to the cartel coordinator, who, in turn, would allocate the customer to one member of the cartel who was supposed to win the tender, while other members of the cartel would submit cover bids (i.e. bids that were too high to be accepted by the buyers). The agreement was concealed through the use of private e-mail accounts, private telephone numbers and code names. The result was that the cartel was able to artificially increase prices (believed to be by up to 18% on global orders of up to €90 million a year) with disastrous effects for the consumer – in other words, the competition authorities’ worst nightmare.


    The authorities were tipped off by an unhappy cartel member, who had identified the risky nature of this activity, in exchange for immunity.


    The FBI, who conducted the investigations on behalf of the US authorities, did not hold back in making use of aggressive enforcement techniques (including informants, wiretaps and police raids). Informants were used to record phone conversations with members of the cartel and the FBI obtained court approval to covertly audio and videotape a meeting of the cartel members that took place in a hotel room in Houston, Texas, about which they had previously been informed. Simultaneously, in a closely coordinated action involving the U.S., European and British competition authorities, dawn raids were carried out in business premises but also in private homes.


    The businesses involved were ultimately subject to staggering fines (when you compare them to the revenues of marine hose sales), mounting to €131.5 million by the EU Commission and $40 million by US courts.


    The authorities were not limited to penalising the business involved, either. The day after secretly recording the Houston meeting, eight company directors, including three British nationals, were arrested by the police who searched their hotel rooms. The three British citizens agreed to plead guilty to the charges in order to serve out their sentences in the UK. Upon their arrival on British soil, the three men were arrested by the Metropolitan Police. In proceedings before the Southwark Crown Court, attendees watched the secretly-filmed footage showing the directors reaching various agreements on prices and geographic markets. They were ultimately sentenced to over eight years’ imprisonment, nineteen years’ disqualification from holding directorship positions, and £25,000 pounds in costs between them.


    The moral of the story? The incentive for cartel members to tip-off the authorities and the aggressive techniques authorities have at their disposal have dramatically increased the risks faced by companies and individuals – reputational, financially, and personally. The risks that your company could potentially face are not theoretical; they are real, as real as they can be.


    Unfortunately, the role of ensuring compliance with competition law is, however, increasingly allocated to operational business people, who may find themselves unknowingly violating the rules and suffering the consequences. In response, large companies have almost universally set up compliance policies, the goal of which is to train business people and raise their awareness levels. However, one-off training sessions and short compliance guides often fail to persuade employees or managers that competition law really matters and it is not just another boring regulation to be acknowledged only by specialists. Moreover, complying with competition law does not only mean avoiding secret agreement on prices with competitors (something that, after all, is not too difficult to remember after having been trained). There are many other rules whose implementation depends upon complex circumstances.


    This book is therefore unlike anything previously produced – a thorough explanation of the relevant competition law rules, pitched at an appropriate level for business people and in-house lawyers rather than being aimed at competition lawyers and regulators. It is not a competition law textbook nor is it a practitioner’s book. Its aim is to be relatively jargon-free. A few lawyers might even be shocked by certain parts of what they are about to read – surprised, perhaps, by the lack of detail provided in relation to some of the more complex legal issues. That is because, as a business person or an in-house lawyer, you do not require a detailed knowledge of the relevant pieces of legislation and case law – that is a job for your antitrust lawyers.


    The aim of this book is that the subject of the next sobering tale of competition law infringement will not be you.


    In light of this, we consider the foundational economic, legal and political theories upon which competition law is built – helping you understand why the authorities consider competition law to be important, and the role it plays (according to them) in ensuring vibrant and innovative economies. We outline in appropriate detail the relevant competition law rules, with a particular focus on the European Union. This is because the system presided over by the European Commission is replicated in a large number of countries around the world – not least, in the national systems of the EU’s Member States. Reference is also made to differing rules and key investigations in other jurisdictions, and in particular the antitrust regime found in the United States.


    We also provide practical guidance, suggesting how you and your company can behave to ensure that you do not fall foul of competition law’s restrictions – and what to do if you do find yourself subject to an investigation by the competition authorities.


    Needless to say, every large company has internal rules governing behaviour in relation to competition law. Whilst those rules will doubtless take priority over anything you read here, you might discover that they can actually be improved in light of some of the issues raised and advice provided in this book: if it is the case, please speak with your legal service, this is a decision you cannot take on your own.


    The authors of this book are competition lawyers. We are experienced in providing advice in-house, as external advisors, and as former employees of competition authorities. We have seen time and again the need for business people to have a greater awareness of competition law, and a greater sensitivity to when care must be taken. If, as a result of this book, you feel that you have a clearer idea about when to call in the lawyers, when to take a step back and consider whether there is a competition law issue – then, we will be the happiest competition lawyers of them all.
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            Serious Fraud Office

          
        


        
          	
            SIEC

          

          	
            Significant Impediment to Effective Competition

          
        


        
          	
            SLC

          

          	
            Substantial Lessening of Competition

          
        


        
          	
            SMEs

          

          	
            Small and Medium-sized Enterprises

          
        


        
          	
            SSNIP

          

          	
            Small but Significant Non-transitory Increase in Price

          
        


        
          	
            TFEU

          

          	
            Treaty on the Functioning of European Union

          
        


        
          	
            UNCTAD

          

          	
            United Nations Conference on Trade and Development

          
        


        
          	
            US

          

          	
            United States of America

          
        


        
          	
            WTO

          

          	
            World Trade Organisation

          
        

      
    


    

  


  
    Chapter 1 
Why, who and how?


    Today competition policy plays an important role on how businesses behave in many countries around the world. Over the last few decades, these countries have adopted anti-monopoly laws and established corresponding regulatory bodies. There are over 100 systems of competition law globally and many more to come. During the past decade, competition policy has been conducted within the framework of broad economic reforms. Indeed, such policy has had to evolve with economic changes such as privatisation and demonopolisation policy, protection of intellectual property rights, protection of consumer rights, and liberalisation of foreign trade and investment regimes. It applies to all economic activities including areas that were once protected from competition such as energy, transport and telecommunications, sports and media.


    Rather than starting with an abstract explanation of what competition policy is, Section 1 of this chapter introduces you to competition issues by using a historical approach whilst Section 2 describes the main characteristics of competition law and its theory. Section 3 looks at how competition law is enforced and the emergence of new players in its implementation.


    Section 1 
Competition law through history and geography – Here to last


    § 1. The origins of competition law


    Interest in the issue of monopolist abuses and agreements between competitors to increase prices arose well before the twentieth century. In actual fact, the business practices of market traders and guilds have always been subject to scrutiny, and sometimes severe sanctions. Adam Smith, the founding father of free-market economics, in his book The Wealth of Nations (1776) made the famous comment that “people of the same trade seldom meet, even for merriment and diversion, but the conversation ends in a conspiracy against the public, or in some contrivance to raise prices”. Smith warned against the negative effects of monopoly, whether private or sponsored by a government. Smith thought it would be impossible to stop businesses from colluding to fix prices.


    From there derived two main features of competition law: monopolies must be avoided or tamed, but having various competitors acting together in the same way is just another kind of monopoly: if not by name, at least in fact.


    History has long referred to attempts by governments to regulate competitive markets for goods and services, leading up to the modern competition or antitrust laws around the world today. The earliest records trace back to the efforts of Roman legislators to control price fluctuations and unfair trade practices. Through the Middle Ages in Europe, Kings and Queens repeatedly struck down monopolies, including those created through state legislation, English and American history being of the greatest significance as they paved the way to modern competition law.


    In English law, restraint of trade was based on two balanced concepts: prohibiting agreements that ran counter to public policy, unless the reasonableness of an agreement could be shown. For example, in Nordenfelt v The Maxim Nordenfelt Guns & Ammunition Co Ltd. [1894] AC 535, Thorsten Nordenfelt, a Swedish arms inventor promised, on sale of his business to an American gun maker, that he would not make guns or ammunition anywhere in the world, and would not compete with Maxim in any way, for a term of 25 years. Nordenfelt later entered into an agreement with another gun company and broke the covenant alleging that it was unenforceable as being in restraint of trade. Although the House of Lords held that “The public have an interest in every person’s carrying on his trade freely: so has the individual. All interference with individual liberty of action in trading, and all restraints of trade of themselves, if there is nothing more, are contrary to public policy, and therefore void. That is the general rule.”, it did recognise that there are some exceptions and found in favour of Maxim. Interestingly, modern competition law still accepts that the seller of a business commits not to compete with the purchaser, because it is a way to protect the value of the business that has been sold, although 25 years would now be considered too long.


    The English common law doctrine of restraint of trade became the precursor to modern competition law. But it was in the US that a modern and systematic approach of competition law developed, essentially as a reaction to the way private companies attempted to monopolise the markets and increase prices.


    Although it may appear strange to some people who see the US as the country where huge corporations thrive, the American tradition was initially very reluctant to accept even the notion of corporation: the quintessential American economic agent was supposed to be an individual entrepreneur. Corporations were initially specially authorised by the States. Although they could be freely created, it was still prohibited for one corporation to buy another, rendering it extremely difficult to achieve a market concentration.


    In the second half of the nineteenth century, the US experienced a number of events that led to industrial transformation, the most important changes being in the transportation and communication sector. The railways extended rapidly throughout the US territory as did the telegraph and telephone services. Such changes resulted in the emergence of a large single market giving a powerful incentive for firms to exploit economies of scale and scope. The second half of this century was characterised by low and unstable prices. The fall in transportation and communication costs not only led to a large single market but also to a rise in competition. Investments made by large corporations further lowered costs and prices.


    Faced with this situation – and given that it was impossible for companies to buy each other – the solution was found through pools and later through trusts, a common law concept that here allowed, for instance, several railroads to apply high prices on services provided to consumers. Various trusts soon dominated different industries such as fuel oil, lead and whiskey. However, final consumers were not the only ones harmed by higher prices. Producers, such as farmers and small industrial firms that used products from cartelised sectors as input, complained of unfair business practices adopted by their large competitors.


    The Sherman Act of 1890 attempted to outlaw the restriction of competition by large companies, who co-operated with rivals to fix outputs, prices and market shares. It outlawed anti-competitive practices, codifying the common law restraint of trade doctrine. Section 1 of the Sherman Act declared illegal “every contract, in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations”. Thus was born the modern concept of competition law and also the name, “antitrust”, which is still in use today even if “trusts” are rarely part of modern anti-competitive practices. Section 2 of the Act prohibited monopolies, or attempts and conspiracies to monopolise.


    However, the Act was not very strictly enforced as its real meaning was not clear and therefore was applied inconsistently by the courts throughout the first decade of its enactment. In 1897, a Supreme Court decision on a trust of 18 railways, which fixed the fares for the transport of goods, established the key feature of competition law: the illegality of price agreements between competitors (the so-called “cartels”). This decision was then followed by another crucial decision rendered by the Supreme Court that applied the Sherman Act’s prohibition of price restriction to relationships between suppliers and distributors as well. The Court held that a resale price maintenance clause, whereby the manufacturer obliges retailers to sell above the minimum price that is set, was illegal and contradictory to the Act. The main goal of competition law was to protect consumers – and this involved prohibiting certain kinds of commercial behaviour, and in particular agreements on prices that harmed consumers.


    
      
        
      

      
        
          	
            John D. Rockefeller and Standard Oil (1911)


            In 1882, John D. Rockefeller joined with his partners to create the Standard Oil Trust, which controlled a large number of companies that allowed Standard to control refining, distribution, marketing and other aspects of the oil industry. Standard Oil eventually gained control of nearly 90 percent of the country’s oil production.


            The Department of Justice (“DOJ”) filed a federal antitrust lawsuit against Standard in 1909, contending that the company restrained trade through its preferential deals with railroads, its control of pipelines and by engaging in unfair practices like price-cutting to drive smaller competitors out of business


            In 1911, the Supreme Court found that Standard Oil was in violation of the 1890 Sherman Antitrust Act because of excessive restrictions to trade, and in particular its practice of buying out the small independent refiners or that of lowering the price in a given region to force bankruptcy of competitors. The court ordered the Standard Oil Company (New Jersey) to dismantle 33 of its most important affiliates, giving the stocks to its own shareholders and not to a new trust. From these offsprings will come Exxon, Conocco, Amoco, Mobil and Chevron.

          
        

      
    


    

    The aims of competition law have remained fairly consistent and constant from then on. The prohibition of two kind of practices arose:


    • A company with strong market power may not use this power to further strengthen its position by unfairly driving its weaker competitors out of the market; and


    • Several companies cannot agree to artificially fix prices.


    A second milestone in the development of antitrust law occurred shortly thereafter. Whereas up to this point, the law had operated primarily to protect consumers from harmful commercial behaviours, the emphasis now shifted to include a focus on protecting companies from the anti-competitive behaviour of their competitors. The leading case in the implementation of this approach was that of American Tobacco (1911). In this case, five tobacco manufacturers had merged into the American Tobacco Company and engaged in a campaign of purchasing minor competitors, controlling stock interest in other corporations, and starting price wars to increase its power and drive other manufacturers out of business. Although mergers and acquisitions had by that time became legal, this trust was condemned and dismantled.


    § 2. The additional features of modern competition law


    Despite its partial success, the Sherman Act did not cover mergers and acquisitions which were until then considered legal unless formed with the intention of creating a monopoly. Consequently, firms wishing to fix prices had the option of merging into one single firm. In 1914, the Clayton Act was therefore introduced to extend the scope of antitrust laws to (among other things) mergers capable of reducing competition. This led to the emergence of what remains one of the most significant tools used by competition authorities: merger control. The Clayton Act was modernised by a more recent law, the Hart-Scott-Rodino Act, which is the reason why merger control in the US is often called “HSR”.


    That same year, the US “invented” another feature of modern competition law: the notion of an independent competition authority. The Federal Trade Commission Act created the FTC, an independent agency responsible for the regulation of unfair trade practices that would share with the DOJ the responsibility of enforcing the antitrust laws in the US. The establishment of the FTC was a major development in that it marked the start of a proliferation of specialised antitrust authorities across the world. Most of these authorities, such as the UK’s Office of Fair Trading (“OFT”), the German Bundeskartellamt, the French Autorité de la Concurrence (“FCA”), the Brazil’s Council for Economic Defence (“CADE”) and many others are politically independent. A minority, such as the DOJ, are very much a part of the governmental machine and operate under political control.


    § 3. From the US to further afield


    Competition law gained some recognition outside the US in the inter-war years, but it was essentially after the end of World War II that it began its expansion in Europe. United Kingdom and Germany, following pressure from the US, became the first European countries to adopt fully-fledged competition laws. At a regional level, the first European framework was created in 1951; but a more significant event happened in 1957. This was when competition rules were included in the Treaty of Rome, also known as the EC Treaty, which established the European Economic Community (which has since been rebranded as the European Union or EU).


    The two central provisions of EU competition law on companies were established in Article 85, which prohibited anti-competitive agreements, subject to some exemptions, and Article 86, prohibiting the abuse of a dominant position: the main features of traditional American competition law were thus present. In addition, the Treaty contained a rule that was not part of the American tradition: Article 92 prohibited State Aid.


    Regulations on mergers were not included; how European competition law was to be implemented remained unclear. But in 1962, an European regulation gave to the European Commission the powers to become a competition authority with the ability to prosecute and punish offenders. Later, in 1989, a European merger regime, again in the hands of the European Commission, was put in place.


    Even if all this looks like a pure import of American law into Europe, there is a striking difference: in Europe competition law is embedded in the Treaty on the Functioning of the European Union (TFEU) itself, which is the constitution of Europe, putting competition law far above any other law (national or European) that may exist in Europe. This makes it extremely unlikely that competition law will be eliminated in the foreseeable future – or even extensively reformed.


    Today, the TFEU prohibits anti-competitive agreements, including price fixing, in Article 101(1). Article 102, on the other hand, prohibits the abuse of a dominant position, such as price discrimination and exclusive dealing. The numbers have changed, but not the substance. This is still a “constitutional treaty”.


    In the meantime, all 28 countries that are Member States of the European Union have also put in place their own competition laws and their own competition authorities. This trans-European system is characterised by its dual enforcement of rules: at the European level, by the European Commission, and at the national level by the relevant national competition authorities. Together, these various European authorities make up the European Competition Network. Mergers may be authorised or prohibited at either (or both) the European or national levels. The functioning of this complex system will be further examined in later chapters.


    Europe was not the only place where competition law was developed after World War II; Japan for example also put in place a competition law system.


    There are today over 150 countries which enacted competition laws, out of which 81 have adopted their competition laws in the past 20 years. Competition law has thus become global. Historically, there has not been one single, unifying, policy that bound the development of EU and US, and other national competition law together.


    There is presently neither a worldwide competition authority nor an international code of competition. There is only the International Competition Network (“ICN”) whereby national authorities can come together to coordinate their own enforcement activities, largely by way of “pick-up-the-phone” relationships. Some bilateral cooperation between authorities has also been institutionalised.


    The main result of this international expansion is that the risks of condemnation have multiplied and that competition authorities must be informed of mergers in many countries. The lack of a unified international approach means that different rules are found in different national competition regimes. For example, different countries have imposed different thresholds for the reporting of mergers to the competition authority, with similarly variable consequences for failing to report in this manner.


    § 4. The hidden history: competition authorities are “fashion victims”


    Putting aside some regional variation, competition law may seem a very simple body of rules: prohibition of agreements (mainly on prices), prohibition of abuses by powerful companies and control of mergers. The basic rules are more or less the same in all countries and have not really changed since 1890 and 1914.


    However, this straightforward account of the development of competition law hides what is in fact a dynamic history, of constantly evolving economic and legal thought as one intellectual fashion overwhelms another. This dynamism derives from a key characteristic of competition law: it is a body of law that increasingly sees itself as an instrument used to implement economic theory. The history of economic thought, of course, is rich and characterised by its practitioners switching from one school of thought to another.


    In the nineteenth century, neo-classical authors such as Augustin Cournot and Alfred Marshall laid the basis for modern microeconomics with the development of simple models of perfect competition, monopoly and duopoly. The model of perfect competition was particularly useful for developing theory on general equilibrium for the whole of the economy. However, these models were not adequate to explain market developments at the beginning of the twentieth century, in particular with market concentration, the emergence of trusts, the non-pricing competition, and advertising.


    At around the time of the World War II, a number of economists such as John Clark, Edward Mason and Joe Bain, not satisfied with these limited and simplistic models, started to look for more empirically supported explanations of market phenomena which led to the so-called structure-conduct-performance theory of the Harvard School.
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    This theory states that market structure determines companies’ market behaviour, which in turn determines market “performance”. Performance must be seen from the consumer’s point of view: low prices (and hence low profits) are a good performance. Market structure, being the basis of the explanation, is seen as of paramount importance. Studies were done for several sectors collecting market structure data such as concentration ratios and the height of entry barriers. The general conclusion of these studies was that concentrated markets showed above average profitability, especially when it was difficult for new competitors to enter the market, thereby constituting barriers to new entrants (often referred to as “entry barriers”). Despite being beneficial for companies, it was not for their clients.


    The main policy conclusion flowing from this approach has been that competition policy should concentrate on the structure of markets, ensuring that markets do not become concentrated. Competition authorities and courts took the view that in particular mergers between competitors were generally not beneficial for the economy.


    A number of scholars, also known as the Chicago School, questioned that framework and argued that competition policy should be less concerned with market structure and should focus more on the concept of economic efficiency (i.e., welfare) in evaluating business conduct or mergers. They argued that the causal link was not between high concentrations on the one hand and high profits on the other. Instead, they argued that the causality was as follows:
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    Their reasoning was based on the role of economies of scale and scope, and a general belief that competition forces companies to become superior in terms of efficiency. The companies that succeed in this way will grow faster than others who may even go out of business which may in turn lead to higher market concentration. But if this is the product of the market process, which seeks and obtains efficiency, this is thus desirable from a general point of view. It leads to more efficient firms, even when it would also result in profits in excess of the competitive norm.


    These scholars also thought that monopoly prices would unlikely rise and would certainly not last as entry barriers were rarely high and could be overcome in time: even if the consumers were not to benefit immediately from the increased efficiency, they would finally pocket their benefits when new entrants would push prices downward.


    The Chicago School’s methodology brought back a greater reliance on the self-correcting forces of competition as it favoured free market policies and little government intervention. This fitted well with the general trend in the 1970s and 1980s of seeing limits to the effectiveness of and scope for government intervention.


    This focus on efficiency influenced competition authorities that became less aggressive on abuse of market power and market concentrations, focusing instead on prosecuting price agreements between competitors. Courts followed this trend, leaving no choice to competition authorities but to adopt the new fashionable ideas, whose influence quickly spread beyond the mere question of market concentration.


    The Chicago school argued for example that a restrictive agreement between a supplier and its distributor (also known as “vertical agreement”) that increased sales of a brand enhanced competition, and courts finally adopted this new approach.


    
      
        
      

      
        
          	
            GTE-Sylvania Case (1977)


            Faced with declining sales, GTE Sylvania attempted to improve its market position by reducing the number of the competing retailers that were selling its products. It did so by setting a limited number of retail franchises granted for any given area of the country and requiring each retailer to sell his/her products only from the location or locations at which he/she was franchised.


            The US Supreme Court held that vertical restraints could be used to promote an upstream seller’s product and that this promotion could enhance competition.

          
        

      
    


    

    Since then, scholars have again returned in part to the deductive approach of the microeconomic models and recognised that a wide array of other basic factors such as consumer preferences and technological developments influence market structures and market behaviours.


    The main trace left by this battle of ideas is that economic theory has since played a central role in antitrust matters. Several classical rules of competition law have been deeply changed accordingly, and not only in the US. For example, vertical agreements were once very strictly controlled in Europe, where “exclusive dealing” for instance was very often considered as illegal. The rules are now much more relaxed. Even the “resale price fixing”, so severely prohibited by the US Supreme Court at the beginning of the twentieth century, has now been judged by the same court not being illegal in itself but only under certain conditions.


    It is now standard practice to discuss competition cases in terms of economic concepts and to evaluate cases according to their effects on the market. Case law and decisional practice have focused increasingly on economic questions. Economic theory and empirical methods can help answer those questions and economists are often called on to do so by the agencies, the parties, and sometimes even the courts.


    Section 2 
The basics of competition law


    § 1. How economic theory can explain the basics of competition law


    Competition law is an “anti-monopoly” law


    The basis of competition law is the idea that monopolies are “bad”; this basic idea was then broadened to include not only true monopolies but also any firm with significant market power. One of the main concerns is that a firm with market power is able to harm consumer welfare, for example by raising prices, degrading the quality of products on the market, suppressing innovation and depriving consumers of choice. Competition law is therefore here to protect the process of competition in order to maximise consumer interests (“consumer welfare”).


    From this basic idea come two of the main tools of competition law:


    • Merger control, ensuring that no harmful monopoly or “near-monopoly” will be created when two firms merge. We will see that merger control has now moved beyond this simple approach and also pursues other goals – but that limiting market concentration remains is fundamental aim.


    • Prohibition of abuses of dominance, ensuring that no existing monopoly or near-monopoly (also known as a “dominant firm”) will use its market power to eliminate weaker competitors or create barriers to entry.


    Those two tools work very differently. Merger control is what lawyers call an ex-ante control (in other words, before one firm buys another): before merging, two firms must inform competition authorities and wait until they receive the green light before completing the operation. The prohibition of dominance abuses is enforced through an ex-post control: a dominant firm must take care not to abuse its power otherwise it will be prosecuted and heavily punished.


    For business people, two very different consequences thus arise.


    When they are planning to buy another company, the most important thing is for them to know when and from whom they should seek authorisation: this is purely technical information that should be provided by their legal advisers.


    However, if their company is dominant, they must be aware of the substance of the law. It is important for them to be able to determine what constitutes a fair commercial practice and what practices are abusive – this is not a straightforward question. A full chapter of this book is dedicated to this question but you can get a first idea from the American Tobacco case, discussed above at Section 1, § 1. American Tobacco was sanctioned for having lowered its prices in order to push smaller competitors out of the market. However, this does not mean that low prices are always abusive and that high prices are not. Rather, fixing too high a price for a “dominant” product may also be abusive in certain circumstances. Clearly, this is a difficult topic, and one that should hopefully be somewhat clearer after reading this book.


    Competition law is also an anti-cartel law


    As discussed in Section 1, real monopolies (or quasi-monopolies) are not the only problems. As per Adam Smith’s observation, if several competitors agree to set a common (and high) price, the result is comparable to a monopoly: if everybody sticks to the high prices, consumers have no choice, they must pay this price, exactly as if they were facing one monopolist instead of several competing suppliers. It is, in a way, a “monopolisation”.


    Hence the third major tool of competition law is cartel prohibition, that is agreements between competitors. This prohibition aims at ensuring that competitors do not agree on their commercial practices. This tool has further been used beyond “cartels”. In Section 1, we noted that as early as 1911, resale price agreements between a manufacturer and its retailers were prohibited. Anti-competitive agreements are enforced ex post: it is up to firms to decide how to behave; if they infringe the rule, they will be prosecuted and punished.


    Competition law is also about any kind of agreements between companies


    From the above, one could be inclined to assume that competition law is only about dominant companies behaviour or agreements between competitors that create in fact the equivalent of a dominant entity. But in practice, competition authorities have gone further and have set up rules that apply to other kind of agreements, in particular the so-called vertical agreements between suppliers and users/distributors. This area is also generally enforced ex post, with some exceptions (some authorities would review contracts before they are signed).


    Competition law is a balancing exercise


    However, things are not that simple. Competition can be defined as a struggle for or conflict of superiority, thus striving for customers and businesses. The UK Competition Commission described it as “a process of rivalry between firms... seeking to win customers”. From that, it is clear that active competition does not (and should not) guarantee that all existing competitors will thrive or even survive. If competition authorities are too active in keeping successful companies in check, they will end up killing rather than protecting competition.


    In Section 1, we saw how this kind of problem led some scholars to challenge the first established wisdom about competition, the so-called “structure/conduct/performance” theory. Economic discussions of this kind are endless, but there is at least one key feature of competition law, which results from this debate. Many commercial practices will not be outright prohibited; their possible downsides will be balanced against their possible upsides. For instance, if a dominant company practices a very low price, it may kill its competitors – however, it may also be very attractive for its customers.


    In reality, some practices are almost always prohibited, like cartels, whilst others can often be permitted if they have sufficient economic upsides. In the following chapters, we identify which practices are always prohibited and which must be analysed by balancing pros and cons.


    Another consequence is that competition law does not forbid a company from fighting its competitors. On the contrary, companies are expected to fight tooth and nail, and to view their competitors as “enemies”. However, those companies are permitted to fight only relying upon “their own merits”. For instance, a telecommunication firm can compete by offering a better product than its competitors – but it cannot eliminate a smaller competitor by refusing it access to its network.


    Finally, if and when you are accused of harming competition, the best way to defend yourself is to argue that in reality this potential harmful behaviour was in actual fact beneficial to consumers, despite having negative effects on your competitors.


    In a nutshell: Why, who and how?


    A lasting part of the landscape:


    – Some of the concepts used in competition law – such as regulating and at times prohibiting – monopolies can be traced back to Roman times and the Middle Ages


    – English common law doctrine of restraint of trade became the precursor to modern competition law


    – Modern competition law was invented in the US in 1890 and expanded globally since the twentieth century


    – After World War II, competition law developed in Europe. It is now part of the “constitution” of European Union


    Today, competition law has been adopted in more than 150 countries


    Foundations of US antitrust law:


    – Sherman Act 1890:


    • Illegal for competitors to seal anti-competitive agreements


    • Illegal for a business to be a monopoly if it is cheating or not competing fairly


    • Corporate executives who break this law could face huge fines or prison


    – Clayton Act 1914:


    • Prohibits anti-competitive mergers and acquisitions


    – Federal Trade Commission Act 1914:


    • Established FTC, with authority to investigate and prevent unfair methods of competition and deceptive practices


    • FTC shares responsibility with Department of Justice for enforcing US antitrust laws


    Foundations of EU competition law:


    – Treaty of Paris 1951 (establishing the European Coal and Steel Community):


    • Established first multi-lateral regional agreement relating to competition law


    • Banned cartels, and contained provisions on mergers and the abuse of dominant positions


    • Has since been revised and supplanted by subsequent European treaties


    – Treaty on the Functioning of the European Union:


    • Article 101(1): prohibits anti-competitive agreements between companies


    • Article 102: prohibits abuse of a dominant position


    – EU Merger Regulation:


    • Regulates mergers – aims to prevent mergers that might significantly impede competition in the EU


    The emerging role of economics


    – The Harvard School’s “structure-conduct-performance” paradigm:


    • Market structure determines companies’ market behaviour which in turn determines market performance


    • Concentrated markets with entry barriers showed above average profitability


    • Therefore: competition policy should concentrate on the structure of markets and on structural remedies, ensuring that markets do not become concentrated so as to avoid monopoly profits


    – Chicago School:


    • Competition policy should focus on economic efficiency rather than market structure


    • Competition drives companies to grow – and may drive others out of business – but this leads to economic efficiency


    • Typically low barriers
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