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Part I

The Concept of Structural Principles


1

Structural Principles and their Role in EU External Relations Law

MARISE CREMONA

I.Introduction

Our starting point is an observation, based on earlier work on the Court of Justice of the European Union and European Union (EU) external relations objectives.1 This is that in the external policy field, the Court has not been a driving force behind the EU’s policy agenda in the same way that it has shaped the concept of Union citizenship or the way in which its interpretation of the substantive treaty provisions on discrimination, competition policy or free movement have been geared to the creation of the single market. This might be the result of a reluctance to engage with external political choices, but our purpose in this book is not to look for what might motivate the Court. It is rather to explore what role law plays in EU external action and whether, to what extent, law may operate differently in the external from the internal context.

The nature of the Treaty provisions on EU external action, with a set of open-ended policy objectives and fewer policy-directed legal obligations on the Member States, has left much to the agenda-setting of the political institutions. This seems natural: surely it is in the nature of foreign relations to be politics-driven and for law to play a minor role? But in fact law does play an important role in EU external relations. The Court has had no hesitation in establishing principles and far-reaching rules governing the scope and nature of Union external competence, institutional questions concerning the exercise of that competence, and the consequent obligations on the Member States, both of compliance and cooperation. For example: its insistence that legal basis is a matter of constitutional significance and subject to judicial control;2 its insistence on the importance of judicial review and the priority of EU primary law;3 its development of the doctrines of exclusivity and pre-emption, thereby curtailing the Member States’ treaty-making powers;4 its development of the duty of cooperation, now based on Article 4(3) of the Treaty on European Union (TEU), requiring the Member States to exercise their own powers in ways which are compatible with Union law,5 which do not hinder the Union’s exercise of its competence,6 and which do not jeopardise the ‘unity of international representation’ of the Union.7

What explains the contrast between these cases and the Court’s reticence when it comes to the EU’s external policy agenda, and how can we characterise the role that law plays in EU external relations?

The Treaties set broadly-defined policy objectives, or orientations, for EU external action but they do not establish an end-point to which they seek to move the Union. Insofar as there are purposive or set goals (e.g. reduction of poverty, liberalization of trade, sustainable development) these are not objectives which are realizable by the EU alone; it must work towards them in partnership with third countries. And these goals are not prioritised over other EU objectives, such as the pursuance of the EU’s interests. We do not find in the Treaties defined policy choices governing external action such as the openness of EU markets or even non-discrimination.8 Rather, the Union is given a task: to develop relations and build partnerships with third countries and international, regional or global organisations; it is given a number of policy fields in which to operate, a range of instruments, and a set of orienting, open-ended and non-prioritised objectives (international peace and security, sustainable development …).

Against this background, the direction and goals of EU external policy must be set by the institutions themselves. As Article 22 TEU provides, ‘[o]n the basis of the principles and objectives set out in Article 21, the European Council shall define the strategic interests and objectives of the Union’. The Court is very rarely driven to find that the Union’s external powers have been misused;9 it emphasises the need for the institutions to retain their discretion, their room for manoeuvre. It is non-interventionist, tending to take those choices at face value (basing itself on statements in legal instruments and policy documents); it does not question them, nor seek to define or shape them.10 Instead, it has taken on another role: it ensures that the institutions act within their powers, and that the Member States do not obstruct the formation and implementation of Union policy. It is in fact engaged in establishing and protecting an institutional space within which policy may be formed, in which the different actors understand and work within their respective roles.11 The principles which have been drawn from the Treaties and elaborated by the Court to establish this institutional space I call ‘structural principles’. They include the duty of sincere (and close) cooperation, the principles of conferral and institutional balance, mutual solidarity, subsidiarity, and the principle of autonomy. By identifying and developing these principles, which by their nature are flexible and capable of evolution, the Court of Justice exercises a formidable role in the governance of EU external action despite its hands-off approach to substantive policy choice.

This chapter seeks to explore further the nature and inter-relationships of these structural principles as legal norms, as a basis for the following chapters which examine each of the key structural principles in turn. It proceeds in three stages. First, it offers an explanation for the importance of structural principles in the EU’s external relations by exploring the nature of EU external relations powers. Secondly, it begins an enquiry into the nature of structural principles: what does it mean to say that they are principles, that they are structural, and that they operate within external relations? Thirdly, it offers a tentative typology of structural principles and some ideas on the ways in which they may complement and operate in tension with each other.

II.Absence of a Telos in EU External Policy

The original Treaty of Rome contained only two express external powers: the Common Commercial Policy (CCP) and Association Agreements. These original provisions set no specific end-goals; they gave the Community a field of activity in which to exercise its competence but without specifying the purposes of this action. The Common Commercial Policy, it is true, did mandate the establishment of a policy based on ‘uniform principles’ but here it is the uniformity that is important, the alignment of the different Member States’ trade policies, not the content of the common rules.12 Association Agreements were simply described as ‘involving reciprocal rights and obligations, common action and special procedures’. And indeed we can see that these original external powers have been used for a wide variety of purposes, from establishing the World Trade Organization (WTO) to development-oriented selective trade preferences; from pre-accession to integration without accession; from preferential status for former colonies to free trade agreements with strategic trading partners. The EU’s more recent express external powers, such as development cooperation or the Common Foreign and Security Policy (CFSP), share this open-ended character; they are competences to engage in a particular policy field.

In contrast, many (not all) of the EU’s internal powers were, and are, designed to achieve specific objectives (the removal of obstacles to freedom of movement, achieving a common or internal market, undistorted competition, non-discrimination). And there is an overall purpose, recently expressed well by the Court in Opinion 2/13 as the implementation of a process of integration:

The pursuit of the EU’s objectives, as set out in Article 3 TEU, is entrusted to a series of fundamental provisions, such as those providing for the free movement of goods, services, capital and persons, citizenship of the Union, the area of freedom, security and justice, and competition policy. Those provisions, which are part of the framework of a system that is specific to the EU, are structured in such a way as to contribute—each within its specific field and with its own particular characteristics—to the implementation of the process of integration that is the raison d’être of the EU itself.13

The open-ended character of the Union’s external competences is confirmed and even emphasised by the Lisbon Treaty, which creates a general list of external objectives in Article 21 TEU, without linking them to specific external powers. These objectives use words (verbs) which serve to orient policy rather than setting goals: safeguarding values; consolidating and supporting democracy and the rule of law; strengthening international security; fostering sustainable development; encouraging economic integration; the progressive abolition of trade restrictions; helping to develop international measures to preserve and improve the quality of the environment; promoting an international system based on stronger multilateral cooperation and good global governance. The fact that these objectives are general and not tied to specific external policies emphasises the ability of the policy-makers to engage in their own prioritising and balancing between these objectives which may pull in different directions. It is difficult to see them being used to claim that a particular external act is invalid or that a power is being misused. To be clear: I do not seek to minimise the importance of these external objectives and their normative dimension; rather the contrary. I wish rather to draw attention to the fact that they do not serve to create or delimit competence. As expressed by Larik, ‘they provide a sense of purpose as to the exercise of [the EU’s] powers through the structures of the constitutionalized legal order’.14

What of policy fields which do not expressly mention external action but where this is deemed necessary to achieve the Treaties’ policy objectives? This latter category of implied external powers introduced by the ERTA case-law and now ‘codified’ into Article 216(1) of the Treaty on the Functioning of the European Union (TFEU) is indeed tied to objectives, but these are internal objectives (i.e. the objectives of the internal power on which the implied external power is based). As recently expressed by the Court:

[W]henever EU law creates for those institutions powers within its internal system for the purpose of attaining a specific objective, the EU has authority to undertake international commitments necessary for the attainment of that objective even in the absence of an express provision to that effect.15

Article 216(1) TFEU expresses the same principle. The link to internal objectives may limit the scope of the external powers to which they are linked; in Opinion 1/94 on the WTO, for example, the Court held that:

[T]he sole objective of [the Treaty chapters on establishment and services] is to secure the right of establishment and freedom to provide services for nationals of Member States … attainment of freedom of establishment and freedom to provide services for nationals of the Member States is not inextricably linked to the treatment to be afforded in the Community to nationals of non-member countries or in non-member countries to nationals of Member States of the Community.16

Thus, external action was not essential to achieve the Treaty’s objectives in the field of establishment and services. The Court deliberately rejects an argument made by the Commission at the time that the Treaty power to act internally in the field of services automatically created an external power over trade in services.17 A couple of examples from recent cases on implied powers illustrate the link between implied external powers and internal objectives. In United Kingdom v Council,18 the Court held that Article 48 TFEU was the appropriate legal basis for a Council decision establishing the Union position on the amendment of a European Economic Area (EEA) annex so as to incorporate revised EU legislation on social security coordination. This internal legal basis was preferred to other more ‘external’ options19 because the Court held that the purpose of the EEA agreement was essentially to apply internal market law to the European Free Trade Association (EFTA) parties:

The contested decision is thus precisely one of the measures by which the law governing the EU internal market is to be extended as far as possible to the EEA, with the result that nationals of the EEA States concerned benefit from the free movement of persons under the same social conditions as EU citizens.20

The power to adopt an act with external effects is based upon an internal power because its aim is characterised in terms of the application of internal free movement. In Opinion 1/13, the Court discusses the EU’s competence in relation to the 1980 Hague Convention on the civil aspects of international child abduction; in finding that the EU has an exclusive external competence based on the existence of Regulation 2201/2003, the Court emphasised the close relationship between the Convention and the EU Regulation, and the risk, were Member States to take different positions on the accession of third countries to the Convention, of undermining the uniform and consistent application of the Regulation within the EU, especially the rules relating to cooperation between Member State authorities. It is the internal system of cooperation which drives the need for an exclusive external EU competence. Some more recently created internal powers from which external powers might be implied are themselves defined in an open-ended way. For example, the Treaty provisions on the common immigration policy have more in common with the common commercial policy (an emphasis on uniformity at external borders and the management of migration; little by way of substantive policy content) than with the Treaty provisions on internal freedom of movement.

Thus, the argument so far is that external powers do not characteristically establish a foreign policy end-goal but rather a field of action in which the EU can operate, and the Court has not created a role for the law (and itself) in determining the use made of those powers. Let me substantiate this in relation to the four key external relations policy competences: trade; association agreements; Common Foreign and Security Policy; and development cooperation.

The original Treaty of Rome focused on the need for a uniform trade policy rather than on its policy content. The recent post-Lisbon case-law on the scope of the CCP confirms the Court’s traditional approach: a measure will fall within the CCP if it ‘relates specifically to international trade in that it is essentially intended to promote, facilitate or govern trade and has direct and immediate effects on trade’.21 An effect on trade is important, but those effects may include regulation and restriction of trade as well as liberalisation: the Common Commercial Policy is not likely to see a ‘tobacco advertising’ moment. Trade liberalisation is an objective of the EU’s CCP (Article 206 TFEU) but this is subject to institutional policy choices. As expressed by the Court in a case where achieving uniform rules had been preferred over liberalisation, the ‘objective of contributing to the progressive abolition of restrictions on international trade cannot compel the institutions to liberalise imports from non-member countries where to do so would be contrary to the interests of the Community’.22 For the Court to find that the EEC was bound by the General Agreement on Tariffs and Trade (GATT) was a striking way of importing external policy content into the EU, but the lack of direct effect meant that even GATT norms were (and are) not directly enforceable against EU policy choice through EU courts; the institutions decide how to give effect to GATT/WTO.

And as long as a measure affects trade (positively or negatively), it might be designed to achieve any number of different further policy objectives: development; environmental protection; security of supply of strategic materials; granting or withholding political approval; or promotion of human rights. Trade policy has (of course) always been instrumentalised. For example, in 1982 it was agreed for the first time to use trade powers as the legal basis for a Community instrument imposing economic sanctions (by reducing quotas) against the Soviet Union, following European Political Cooperation (EPC) discussion and in the absence of a UN Security Council Resolution.23 The political reason (events in Poland) is not mentioned explicitly in the Regulation, the Preamble merely stating that ‘the interests of the Community require that imports from the USSR be reduced’. Later the same year, a Regulation imposing sanctions against Argentina over the Falkland Islands referred in its Preamble to the EPC discussions and this became standard practice. So the politics has always been there. The Lisbon Treaty is open about this: the Common Commercial Policy is to be ‘conducted in the context of the principles and objectives of the Union’s external action’.

In the case of Association Agreements, we see the Court accepting the very wide range of purposes to which they have been put, and insisting that their interpretation must be guided by those purposes. Thus, in its interpretation of the Europe Agreements with the countries of central and eastern Europe that were to become Member States, the Court recognised their aim of progressive integration of the associated country into the Community and, despite the fact that the agreements contained no general objective of free movement of workers, offered this as a reason for extending its case-law on non-discrimination in conditions of employment to nationals of the associated country legally working in the EU.24 As we have already seen, the degree of integration envisaged in the EEA has led the Court to espouse an internal legal basis for the adoption of a decision to adapt the EEA acquis.25 This degree of integration was also the basis for a strong statement in Ospelt on the need for uniformity of interpretation.26 In contrast, when interpreting the provisions on services in the Association Agreement with Turkey, the Court has contrasted the ‘purely economic aims’ of that Agreement with those of the EU Treaties in refusing to apply its case-law on recipients of services.27 These are clear examples of the Court’s willingness to accept the specific degree of integration apparently intended by the parties to these different Association Agreements, despite the fact that they are concluded under the same legal basis. The Court has never tried to extract from the Treaties an ‘ideal-type’ of Association to which it would seek to mould the agreements it is asked to interpret.

In defining the scope of the EU’s development cooperation competence, the Court has been guided by policy documents such as the European Consensus on development,28 as well as secondary legislation. Although the Treaty states that the reduction of poverty is the ‘primary objective’ of the EU’s development cooperation policy,29 the general external objectives of Article 21(2) TEU are also to be taken into account,30 and the Court has contextualised the poverty objective by drawing on references in the European Consensus to sustainable development and the pursuit of the Millennium Development Goals.31 Even a readmission clause in an international agreement was held to ‘contribute to the pursuit of the objectives of development cooperation’ on the ground that it formed part of an Article headed ‘Cooperation in Migration and Development’, and migration is included in the European Consensus.32 As Broberg and Holdgaard comment, ‘the real benchmark for determining the scope of the Union’s development cooperation policy competence appears to be derived not from Articles 208 TFEU and 209 TFEU but from the European Consensus and the Development Cooperation instrument’.33

Perhaps even more striking, since it involves the CFSP, in addressing a challenge by the European Parliament to the choice of procedure for concluding an agreement with Mauritius on the transfer and trial of suspected pirates, the Court simply went along with the Parliament’s acceptance that a CFSP legal basis was appropriate in substantive terms.34 Despite the boundary between the CFSP and other external powers, which while not such a gulf as prior to the Lisbon Treaty, is still significant,35 the Court argued the case on purely procedural grounds and, unlike the Advocate General, did not address at all the institutions’ choice of substantive legal basis. Of course, it is true that neither party sought to contest that substantive legal basis, but since the Court was to hold that the procedural legal basis should follow the substantive legal basis, this would have given it a ground on which to critique the choice of substantive legal basis if it had chosen to do so.36

This section has pointed to a characteristic of EU external competence as defined in the Treaties, that is, its absence of concrete end-goals. Whereas, in its internal policies, the Union is generally instructed to construct something (an internal market, an area of freedom, security and justice, a system of undistorted competition),37 in its external policy, the Union is called upon to construct itself, to build its actorness and agency. As a result the law (and the Court) does not interfere with the institutions’ choice of specific policy objectives or with the use of external competences for varied purposes. When, on the other hand, we turn to the issues which define the institutional structure of EU external policy-making, we see law being used, through structural principles, to construct the Union as an autonomous international actor.

III.Concept of Structural Principles

The position I have described, of a Union which is granted certain broad policy fields in which to exercise its external capacity, with little by way of clear guidance in the constituent Treaties as to the ends for which those powers have been given, may seem to have much in common with a sovereign state as an international actor. However, the Union, as we know, has international legal capacity but is an organisation of attributed powers; it does not have the autonomous competence of a state that flows from its recognised sovereign statehood. The fact that the EU is a rule-based (international) actor, the fact that it operates through law, that its powers are derived from law, is strongly evident. When we examine the external relations of the EU we find that law is central to the development of the EU as an international actor—possibly even influencing the type of international actor that the EU is.38 Given the Court’s unwillingness to interfere with the institutions’ policy agenda-setting, how is it doing this? My argument is that the Court, through an interlocking set of structural principles, is establishing a framework expressed in (or implied from) the Treaties, protecting an institutional space within which policy may be formed, in which the different actors understand and work within their respective roles. These structural principles are both found in the Treaties and developed by the Court of Justice; they structure the system, functioning and exercise of EU external competences and are designed to promote a smooth articulation of the EU’s system of external relations and its effective presentation of an international identity. They regulate the relationships between the different actors in the complex EU system, which includes not only the EU institutions themselves but also the Member States and (indirectly) individuals and third countries, so as to enable the creation of an EU actorness. Structural principles are therefore not concerned with the substantive content of policy, but rather with process and the relationships between the actors in those processes, and their normative content reflects this.

A.What Does It Mean to Say that These are Principles?

These principles are legal norms; they have a legal function and breach of them may result in the illegality of the resulting measure.39 But a principle is a different type of norm from a rule. A rule is designed to operate in and to govern a specific set of circumstances. A principle has a more fundamental character; we may say that rules flow from, and should be consistent with, underlying principles. As Tridimas has said, a general principle expresses a core value.40 It is perhaps in this sense that the Treaties refer in Article 21(1) TEU to ‘the principles which have inspired [the Union’s] own creation, development and enlargement’, these being essentially the values expressed in Article 2 TEU, on which the Union is founded. A principle is somehow fundamental, justifying and underpinning the specificity and detail of rules, both procedural and substantive.

How do principles interact with rules? How do the principles we are examining here, such as the duty of sincere cooperation or the principle of transparency, operate in relation to (say) the rules applicable to the negotiation and conclusion of treaties? Clearly, principles may be translated into specific rules (e.g. an inter-institutional agreement41) in which case they will inform and guide the interpretation of those rules. Thus, in the Transfer of Suspected Pirates case, the Court held that ‘[t]hat rule [i.e. the duty imposed in Article 218(10) TFEU on the Council and Commission to keep the Parliament informed throughout the process of negotiation of an agreement] is an expression of the democratic principles on which the European Union is founded’.42 But the fundamental nature of principles, their generality as opposed to the specificity of rules, means that principles will inform and guide the interpretation of rules even where those rules have not been adopted to give them specific expression.43 Thus, for example, in the CITES case the Court based its ruling on the principles of legal certainty and conferral, dismissing somewhat cursorily the parties’ ‘terminological arguments’ and concluding that ‘in principle, any measure producing binding effects is subject to the obligation to state reasons’.44 Since general principles rank with primary law, they may constitute grounds for reviewing the legality of legal acts or rules adopted by the institutions. In several recent cases, the institutional parties have based claims of illegality on breaches of the principles of institutional balance, conferral or the duty of sincere cooperation. To take a single example, in the ITLOS case, the Council alleged (unsuccessfully on this occasion) that the Commission, by making a formal submission on behalf of the EU to the International Tribunal for the Law of Sea (ITLOS) without the prior approval of the Council, had infringed the principles of conferral of powers, institutional balance and sincere cooperation, all found in Article 13(2) TEU.45

Principles point to a particular direction of argument or line of reasoning. One result of this character of principles is that they may be held in tension with one another without being seen as contradictory or conflicting. Principles may legitimately pull in different directions. This might raise a question as to whether some principles are more fundamental than others, and should thus be given greater weight. Should we seek to establish a hierarchy of structural principles? At this stage it seems to me that the nature of principles is not to be hierarchic; they accommodate each other and a principle may be given more weight in one case than another. That does not perhaps preclude the possibility of determining that the Court appears to privilege certain principles over others.

Let us take an example from a recent judgment, which is a strong example since one of the principles is conferral, which if any might have a claim to be considered especially fundamental. In Germany v Council, Germany contested the use of Article 218(9) TFEU for the adoption of a Council decision determining the position to be adopted by the Member States in the context of an international agreement to which the EU is not a party.46 Article 218(9) covers Council decisions ‘establishing the positions to be adopted on the Union’s behalf in a body set up by an agreement, when that body is called upon to adopt acts having legal effects’. Germany’s argument was that it would be contrary to the principle of conferral to apply this provision in the case of an agreement concluded by the Member States and not the EU.47 The Court rejected this argument. It did not (of course) deny the principle of conferral, it simply found that it was not contravened in this case, by giving an interpretation of Article 218(9) that (while textual) was fundamentally influenced by the principle of effectiveness. Its argument (following a line of earlier cases) was that in cases where the EU is not a party to an agreement which nevertheless falls within EU competence, the EU may exercise that competence through its Member States acting jointly on its behalf and in its interest.48 And in the Court’s view, there was nothing in the wording of Article 218(9) which prevented it being used to address a decision to the Member States in such a case, where they are to adopt a position ‘on the Union’s behalf’.

Since principles are not designed to give a once-and-for-all answer to a concrete question (which does not prevent them from being decisive in a particular case), they are open to adjustment and re-interpretation over time and in changing circumstances. In 1971, in the ERTA case,49 for example, the Court conceived the conferral of external powers as a transfer from the Member States to the Community, and consequently treated external competence as naturally excluding the Member States (either the Member States or the Community could act, but not both). Rather quickly that view started changing: conferral of powers on the Union does not necessarily disempower the Member States, and we see an emphasis on the need to manage the combined action of Union and Member States through (among others) the principles of ‘unity in the international representation of the Union and its Member States’,50 and of sincere cooperation.51 This example illustrates the dominant role of the Court of Justice in identifying and interpreting principles; their flexibility allows them to develop from small beginnings to powerful tools in the hands of the Court and to take on somewhat unpredictable forms on occasion.52

B.What Does It Mean to Say that These Principles are Structural?

Structural principles can be seen as a type of general principle. Some of the principles that I have identified as structural are usually included in lists of general principles: effectiveness, transparency, and proportionality and equality (which are ingredients of the rule of law). Others, however, are not, including conferral, sincere cooperation, autonomy and institutional balance. I am not convinced that we gain much from attempting to ascertain whether there is a canon of general principles and that a structural principle somehow gains greater weight by having (also) been categorised as a general principle, or whether all structural principles are to be regarded as general principles.

It might also be argued (and Tridimas does argue) that the value of a classification of general principles is limited. So does it increase our understanding of EU external relations law to identify these principles as ‘structural’? I argue that it does, in that it helps us to make sense of the phenomenon identified in the first section of this chapter and the very particular role played by legal norms as structural principles in shaping the decision- and policy-making processes of EU external relations: the contribution to policy-making of each different actor (Member States as well as the institutions) and the balance and constructive relationships between them; their accountability to individuals and third countries affected by their decisions and the transparency that underpins that accountability. This role is important precisely because the substantive content of that policy is left so undefined by EU Treaty law.

These principles are structural in the sense of defining and being inherent to the deep structure of the EU. As principles operating to structure EU external policy-making they have a specific function. This is both internal and external in effect. Internal in the sense of structuring internal processes (how decisions are made). External in the sense that the legal particularities of the EU as an international actor,53 e.g. joint participation of EU and Member States in mixed agreements, or the status of international law within the EU legal system, find their source in these principles.

These principles are structural in the sense of being concerned with the process of policy-making rather than its content. In this sense they can be distinguished from the objective-oriented principles of EU external relations policy which we find in Article 21(1) TEU and which reflect the Union’s foundational values as expressed in Article 2 TEU, providing a basis for the Union’s relations with third countries and international organisations, and playing an important part, along with the objectives set out in Article 21(2) TEU, in guiding the direction of its external policy. The focus on process rather than policy choice in the role that law plays in governing EU external relations, while it can be seen as protecting the institutions’ policy space, may also have the effect of de-politicising genuine disputes. Conflicts are framed, so as to engage the Court, in terms of structural process-related principles rather than policy content and this reduces the scope for open and engaged policy contestation.

C.What Does It Mean to Say that These are Structural Principles of External Relations Law?

There are two dimensions to this question, which are inter-related. The first is simple to state (though not to answer). All the principles discussed here also operate in the context of internal action. Do they operate differently when the action is external and if so how? We might argue that all principles, by their nature as principles, operate in their particular context and the external context is simply a manifestation of
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