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Preface


Most people doing estate planning use a revocable living trust to avoid the hassles and expenses of probate. There are hundreds of books and thousands of websites devoted to the revocable living trust, and it is widely recognized by attorneys and consumers that a revocable living trust is tremendously superior to a last will and testament as an estate planning tool. This book will not attempt to explore in depth all of the benefits of a revocable living trust, but it will highlight some. Readers not familiar with all of the benefits of a revocable living trust should obtain one of the many other excellent books on this topic.

One of the best is the seminal book on the topic — The Living Trust: The Failproof Way to Pass Along Your Estate to Your Heirs by Henry Abst. Mr. Abst essentially created the revocable living trust industry when he published his book back in 1989; it quickly became and still is the “bible” on how to avoid probate. I remember it because I started practice back in 1987, two years before his book came out, and at that time no one was doing living trusts; they were essentially unheard of. Even though living trusts had been used as far back as sixteenth-century England, viMr. Abst came along less than forty years ago, put together all the puzzle pieces, wrote a book explaining it, and completely revolutionized the estate planning industry.

Although a revocable living trust does a terrific job of avoiding probate, what most people don’t realize is that a revocable living trust does not protect your assets from creditors or from the expenses of long-term care.

What Mr. Abst did for the revocable living trust, I have done for the Living Trust Plus® — revolutionizing the estate planning and asset protection industry since 2009 by making the Living Trust Plus a nationally recognized estate planning and elder law option — the only type of trust that provides consumers with all the best features of a regular living trust plus the extra and vital benefit of asset protection that consumers are so hungry for. Please note that there’s nothing magical about the name “Living Trust Plus” or the concept behind it. In fact, you can find many other experienced estate planning and elder law attorneys preparing similar trusts under different names, some using proprietary names of their own and some just generically calling them “Medicaid asset protection trusts” or “veterans asset protection trusts,” usually without explaining that they also protect assets from lawsuits and not just from Medicaid or veterans pension benefits. This is why the Living Trust Plus name is more accurate, in my opinion, as these types of trusts are not only for Medicaid asset protection or veterans asset protection, but also for lawsuit protection. Just keep in mind that whenever I use my proprietary term “Living Trust Plus” throughout this book, it applies equally to any properly drafted Medicaid asset protection trust or veterans asset protection trust.

This book will explain, among other things, how to use the Living Trust Plus to protect your assets from the expenses of probate plus lawsuits plus long-term care. In doing so, I will first explain the problems of probate and the risks of lawsuits and long-term care. Then we’ll start looking at the possible viisolutions. First, we’ll look at whether wills offer a solution. Second, we’ll look at joint ownership and beneficiary designations. Third, we’ll examine living trusts — both the regular living trust (i.e., the revocable living trust that Mr. Abst wrote about and that almost everybody has heard of, designed primarily to avoid probate) and, more important, the Living Trust Plus. Last, and new to this second edition, we’ll explore numerous other solutions that will protect your assets from the expenses of probate and long-term care, whether you are middle or upper-middle class, an individual or a couple of more modest means, or a high-net-worth individual or couple, including how to protect your assets if you own rental property.

— Evan H. Farr, CELA, CAP

Certified Elder Law Attorney, National Elder Law Foundation

Member, Council of Advanced Practitioners, NAELA

Creator of the Living Trust Plus®

www.LivingTrustPlus.com

www.FarrLawFirm.com
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Chapter 1 The Problem of Probate


Almost everyone has heard of “the nightmare of probate.” These words just go together. You hardly ever hear about probate without hearing about the “nightmare of probate” because probate really is, for the most part, almost always a nightmare.

Basically, probate is a complex, expensive, court-supervised process that many families are forced to go through when a loved one becomes incapacitated during their lifetime, or when a loved one dies. Probate occurs whether your loved one becomes incapacitated and does not have a general power of attorney, or dies without a will (intestate), or dies with a will (testate). Consider the following case study.


Probate Case Study


Background

Mary Johnson is an eighty-four-year-old widow with three children — Joan, Sam, and Bill. Joan and Sam are both trustworthy and responsible adults and have maintained a loving relationship with Mary over the years. Joan is a nurse in a doctor’s office, and Sam works as an advertising executive. Bill, 2unfortunately, has had a checkered past — he’s never held a job for more than a year, has had serious financial problems, has spent time in jail for theft (including stealing a significant sum of money from Mary), and has had no contact with the rest of the family for the past fifteen years.

Mary’s husband, John, died three years ago. John died intestate, meaning he had never written a will, and when he died, his estate had to go into probate because John had several accounts that did not have Mary’s name on them. Mary had paid a lawyer more than $10,000 to have John’s estate probated so all of John’s accounts could be put into her name, and Mary didn’t want her children to have to go through all that hassle and expense when she died.

So Mary asked the lawyer to draw up a will for her, assuming that the will would avoid the expenses and hassles of probate that she had gone through with John’s estate. She told the attorney to name her children Joan and Sam as the beneficiaries of her will and to name Joan to be the executor of her will. Because Mary didn’t want to leave anything to Bill, she didn’t bother mentioning Bill to the attorney. At the attorney’s suggestion, Mary also signed incapacity planning documents — a general power of attorney and an advance medical directive. The lawyer explained that these documents were important for avoiding lifetime probate if Mary were to become incapacitated. Unfortunately, the lawyer did not explain that Mary’s will would simply put her estate through probate after her death because he just assumed Mary understood that.

Mary was very pleased to tell Joan and Sam that she had set up everything with the lawyer to make things as easy as possible for Joan and Sam after her death, not realizing that the will she signed was not going to avoid probate but rather was going to put her estate through probate.

One year after her husband’s death, Mary fell and broke her hip, an extremely common occurrence among women Mary’s age. After undergoing hip surgery, Mary spent four 3days in the hospital and was then transferred to a nearby nursing facility for rehabilitation. At first, Mary did the best she could to participate in all of the exercises the physical therapists wanted her to do. But then, about two weeks after the surgery, Mary developed pneumonia, a very serious complication after major surgery, and she was so weakened after contracting pneumonia that she felt unable to participate in the physical therapy.

Tragically, Mary’s condition continued to worsen, and her weakened condition led to her not being able to leave the nursing home. As happens to so many elders, Mary wound up staying at the nursing home and simply transitioning from short-term rehabilitation into long-term care. Although she recovered from the pneumonia, Mary never regained her strength, and her condition slowly deteriorated over the ensuing months and years. After almost three years in the nursing home, Mary fell again and broke the same hip she had broken previously. After being hospitalized and undergoing another surgery, Mary again developed pneumonia and also suffered some additional complications from the surgery. This time, Mary was too weak to recover from the surgery and all of the complications. She died just one week after the surgery.



The First Step in Probate: A Trip to the Courthouse

After Mary’s death, Joan makes an appointment to see the attorney who handled her father’s estate and drew up her mother’s will. Joan is horrified to find out that Mary’s will must be admitted to probate.

Mary’s assumption that a will would avoid probate (an assumption shared by Joan) was completely wrong. The attorney explains that the whole purpose of a will is to give instructions to the probate court. A will, the attorney explained correctly, doesn’t even become effective until it’s accepted by the probate court as valid and admitted to probate, thereby commencing the probate process.
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The probate process differs from state to state, and the process is more complicated in some states than others. This story is an example of the probate process in Virginia.

Disgusted with the attorney for never explaining all of this to her mother, Joan decides to handle the probate process herself. She takes her mother’s will and death certificate to the courthouse and sits down to talk to the probate clerk for an hour or two, filling out lots of forms and answering lots of questions. The end result of this initial courthouse visit is that Joan gets a certificate stating that she has been officially appointed by the court as the executor of Mary’s will, along with a three-inch-thick manila envelope full of forms and instructions, statutes and samples, explaining all her duties as the executor of Mary’s estate.

To fulfill her duties, Joan will have to complete and file a lot of legal forms with the probate court. Some are relatively easy; others, as Joan will soon find out, are incredibly complicated.



The Real-Estate Wait

One of the first things Joan wants to do is clean out Mary’s house and get it ready for sale. Joan contacts a cleaning company, a moving company, and an auction company to deal with all of Mary’s household belongings. Then she hires a real estate agent and lists the house for sale. At the closing on the sale of the house, Joan is dismayed to learn that the net proceeds from the sale of the house will have to be held in escrow by the title company for a year before the proceeds can actually be paid to the estate. This is because of a state law that says the proceeds from the sale of real estate are subject to debts of the estate for a one-year period.



The Probate-Filing Fiasco

Joan’s visit to the probate court was just the beginning of a lengthy, complex, tedious, and expensive process. Now that she’s gone to court and been appointed as the executor of her 5mother’s will, she needs to start filling out and filing all of the required legal documents.



Notices to Ne’er-Do-Wells

The first thing Joan needs to file is the notice to heirs. Joan is again horrified — this time to find out from the court clerk that the term “heirs” includes her brother Bill. Even though Mary did not leave anything to Bill, Mary’s heirs are all of her children (Bill included) because her heirs are the people who would inherit her estate if she had died without a will. The court clerk explains to Joan that the state has written a simple will for everyone that says if your spouse has predeceased you, then “everything goes to your children in equal shares.” So even though Mary intended to disinherit Bill, he is still one of her heirs, and because her estate has wound up in probate, Bill must be notified that Mary died. Worse yet, once Bill receives that notice, he’ll be given ample opportunity to contest her will.



The Illusive Inventory

After sending the notices to all of the heirs and filing an affidavit with the probate court certifying that she sent the notices, Joan must file a second legal document with the probate court, called an inventory of the estate. The inventory is due four months after Joan first went to court to become the executor of her mother’s estate. The inventory Joan must file is an itemized listing of all the assets that Mary owned as of the date of her death and the exact value of all those assets as of that date. For Mary’s real estate, that means getting an appraisal. Mary’s financial assets were a checking account and a savings account with her local bank, a brokerage account, a money market account, a certificate of deposit, and one hundred shares of stock in the Arlington Community Bank that Mary’s husband had purchased more than thirty years earlier. Adding all of her financial assets to the value of Mary’s real estate, Mary died with an estate worth approximately $300,000. Her estate 6would have been almost double that except that Mary’s three years in the nursing home had cost almost $100,000 per year.

For each financial asset, Joan writes the financial institution to ask for the exact value of every asset as of the date of death. After six months, the financial institution holding the money market account still hasn’t responded, and Joan remains unable to determine what to do about the bank stock because the bank in question hasn’t existed for at least twenty-five years, having been the subject of numerous mergers and acquisitions over the years.

About eighteen months and dozens of hours of research later, Joan finally determines which “megabank” is the successor to the old bank stock, but when Joan contacts the megabank, they tell her they’ll have to do their own research to figure out how much the stock is worth. Another eighteen months will go by, and Joan will still have heard nothing from the bank about the stock.

After another number of months, Joan will have also written five letters and made half a dozen phone calls to the institution holding the money market and will still never have gotten the date of death value of the money market, meaning that even after three years from Mary’s death, Joan still won’t be able to finalize the inventory or close the probate estate.



The Abhorrent Accounting

But wait — it gets worse! Joan must start filing accountings with the probate court sixteen months after the probate process began, and then annually every year after that. This must be done despite the fact that Joan has not been able to finalize the inventory of the estate. It’s the annual accounting that’s the most complex part of probate and primarily what gives the term “nightmare” to the phrase “nightmare of probate.”

Conceptually, doing an accounting is similar to balancing your checkbook. Sometimes it balances; sometimes it doesn’t. When your checkbook doesn’t balance, how much time do you 7spend trying to figure out where the mistake was made? Often, if it’s a small error, you’ll decide it’s not worth your time to hunt down the error, so you make an adjustment and you move on.

With a probate court accounting, the court will not accept the accounting unless it balances to the penny. Although you balance your checkbook for just one bank account and one month at a time, a probate accounting typically involves numerous accounts and is for a twelve-month period.

Joan spends over sixty hours initially preparing the first accounting for Mary’s estate, and when she’s done, she finds there’s a $3.42 discrepancy. Sadly, she must now go back through all fifty-two bank statements (twelve for the checking account, twelve for the savings account, twelve for the brokerage account, twelve for the money market account, and four for the certificate of deposit) to try to track down the $3.42 error.

Did Joan make a math mistake, or did one of the bank’s optical scanners make the mistake — misreading a 5 as a 2, or an 8 as a 3? Was it a single mistake or was it actually multiple smaller mistakes? After spending another tortuous ninety hours scrutinizing every bank statement, she finally finds the two bank errors and is able to submit the first of many annual accountings she will be filing.



The Will War

Because probate is a court-supervised process, it is very easy for a disgruntled heir to come along and contest a will. This is exactly what Bill did when he received the legal notice from his sister, Joan, about his mom having died and then found out that he was not mentioned in the will.

Bill didn’t even hire a lawyer, because he couldn’t afford one. All he did was write a letter, file it at the courthouse, and ask for a hearing. Joan didn’t bother getting a lawyer, either, because she figured her mom’s will was very clear in leaving the estate only to Joan and Sam.
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At the hearing, the judge looked at the will, saw that Bill wasn’t mentioned, and decided that Bill was therefore entitled to one-third of his mother’s estate. Joan was of course dumbstruck. Why did this happen? Because the law considered Bill to be a “forgotten heir” — the child of a person who has written a will in which the child is not left anything and is not mentioned at all. After the death of a parent, a forgotten heir has the right to demand the share that the child would have received as an heir under the laws of intestacy. The reasoning is that the law presumes the parent either inadvertently forgot the child or incorrectly believed the child was dead and did not mean to leave him out.



The Expenses of Probate

The executor of an estate is either going to spend a lot of time herself doing everything that needs to be done, or else she is going to spend a lot of money hiring an attorney to do it for her. In connection with Mary’s estate, after three years, Joan estimates that she’s already spent more than four hundred hours dealing with the court; dealing with the financial institutions; preparing and filing the required notices, inventory, and accountings; and dealing with her brother’s will contest in court. At $25 per hour, which is how much Joan makes as a nurse, she calculates she has spent more than $10,000 worth of her time dealing with her mother’s probate estate.

Had Joan hired a lawyer to do all of the work, she probably would have spent $10,000 to $15,000. And these numbers don’t even include the various filing fees and probate taxes in connection with probate. Typical estimates for the costs associated with probate put the number at around 5 to 8 percent of the estate per year, so for a $300,000 estate such as Mary’s, the average costs associated with probate would be approximately $15,000 to $24,000 per year, and this doesn’t include estate taxes, income taxes, or litigation expenses that may be due during the course of the probate. Typical costs are broken down into many different categories.
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Court Costs and Filing Fees

These costs and fees are dictated by state law and can range anywhere from a few hundred dollars to a few thousand dollars per year.



Bond Fees

If you don’t have a will, or if the will doesn’t waive the posting of a bond by your personal representative, then in most states your personal representative will have to pay for a surety bond in an amount determined by the probate court in order to be appointed as personal representative. Some states don’t allow waiver of bond in some situations, such as when there are minor beneficiaries of the estate.



Appraisal and Business Valuation Fees

Appraisals will be necessary to determine the date of death values of certain assets, such as real estate and businesses. Many states also require date of death value of tangible personal property items such as jewelry, furniture, artwork, and vehicles. Appraisal fees can range anywhere from a few hundred to a few thousand dollars, while business valuation fees will typically run several thousand dollars.



Attorney Fees

Legal fees are generally subject to state oversight or controlled by state law. They may be calculated in the same manner as the personal representative’s fee, or be taken out of the personal representative’s fee, or be in addition to the personal representative’s fee, depending on what services the attorney is providing. If the attorney is performing the duties normally performed by the personal representative, then the attorney’s fee will probably be taken out of the personal representative’s fee. However, if the attorney is handling purely legal matters, such as litigation, that the personal representative could not be expected to handle alone, 10then the attorney’s fees will typically be in addition to the personal representative’s fee.



Accountant Fees

Fees for an accounting firm will vary with each estate and may depend upon the value of the estate and the type of assets owned. A small estate that contains a lot of different accounts may cost more in accounting fees than a larger estate that owns just a few assets. Accountants are often enlisted to prepare and file the final tax return of the decedent and to help prepare the annual accountings of an estate (although an attorney may perform these services as well). If the estate itself is a large estate that has to pay estate taxes (either to the state and/or to the federal government), then the accounting fees will include the preparation and filing of the appropriate estate tax returns. Again, the attorney for the estate may prepare and file these tax returns.



Miscellaneous Fees

Miscellaneous costs and fees can include items such as the cost of postage to mail notices to the heirs at law (the people who would inherit your estate if you died without a will) and to the named beneficiaries of the will, fees to a search firm to track down beneficiaries whose whereabouts are unknown, fees to file documents with the court, probate and recording taxes, insurance costs, storage costs, and costs to ship or move tangible personal property.




Creditor Claims

Another problem of probate is that creditors typically have a long time (up to five years in Virginia) to file a claim or a lawsuit against the estate or to go after the beneficiaries of the estate. Joan wasn’t worried about creditors because Joan had Mary’s power of attorney and had been taking care of paying Mary’s bills for the past three years while Mary was in the nursing home, and Joan “knew” that all of Mary’s bills had been paid.
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What Joan didn’t know was that right after being notified of Mary’s death, Joan’s brother broke into Mary’s house, stole three of her credit cards, and charged $45,000 on those cards. Bill also had his girlfriend, pretending to be Joan, call up the credit card companies and change the mailing address on the cards, so Joan never saw the statements come in. Joan had never bothered to cancel the credit cards because she “knew” they had no outstanding balance.

About fifteen months passed before the credit card company contacted Joan by phone and told her of the outstanding balance. By then, Joan had distributed almost all of the money from the estate to herself and her two siblings, so the estate didn’t have enough money left to pay off the credit cards. Joan figured out what happened and told the credit card company to go after her brother Bill and his girlfriend, which it did, but the credit card company had no luck finding Bill or his girlfriend. So after about another eighteen months, the credit card company sued Mary’s estate, and they also sued Joan and Sam as beneficiaries of the estate, since Joan and Sam had already received most of their distributions from the estate. Even though Bill was the one who stole and used the credit cards, Joan and Sam were the ones who got stuck paying.



Conclusion

This case study only deals with postmortem (i.e., after-death) probate. Equally onerous is the process of lifetime probate that occurs when someone becomes incapacitated during their lifetime without a proper power of attorney in place. Mary’s story is just one of hundreds of thousands of probate horror stories that occur every day. It provides a summary of the main problems of probate, and why so many people want to avoid it by doing incapacity planning to avoid lifetime probate and by doing estate planning to avoid postmortem probate.
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Chapter 2 The Problem Of Long-Term Care


Chapter 1 explained some of the problems associated with probate. Now, let’s switch gears and talk about the problem of long-term care.

Whether you’re rich, poor, or somewhere in between, you cannot afford to ignore the potentially devastating costs of nursing home care and other types of long-term care.

First of all, what is meant by long-term care? We’re talking about what is also called custodial care, where people need assistance with the activities of daily living — bathing, eating, dressing, going to the bathroom — your basic human needs. Many people who need long-term care also need assistance with the instrumental activities of daily living such as cooking, cleaning, taking care of household chores, paying bills, and taking care of pets — not quite the basic human needs but pretty essential for someone to be able to live independently on their own. So once people need help with these things, they need long-term care; however, the degrees of long-term care vary.

A lot of people also need long-term care because of dementia. Almost everybody knows someone with Alzheimer’s disease 14or some other form of dementia. Alzheimer’s disease is the sixth leading cause of death in the United States. Of course, before it causes death, it causes people to lose their memory and their ability to handle their own activities of daily living. Some sufferers of Alzheimer’s have physical problems; many have no significant physical problems at all but simply have lost their memory. They have forgotten how



	Almost 70 percent of Americans who live to age sixty-five will need long-term care at some time in their lives, 35 percent in a nursing home.1

	As of 2024, the national average cost of a private room in a nursing home was $10,646 per month, or $127,752 per year, and the national average cost of a semiprivate room was $9,277 per month, or $111,324 per year.2

	On average, someone age sixty-five today will need some long-term care services for three years. Women need care for longer (on average 3.7 years) than do men (on average 2.2 years). While about one-third of today’s sixty-five-year-olds may never need long-term care services, 20 percent of them will need care for more than five years.3

	15Also, long-term care is not just needed by the elderly. A 2007 study by Unum Insurance found that 46 percent of its group long-term care claimants were under the age of sixty-five at the time of disability.4





	In any given year, only 6.2 percent of insured passenger vehicle owners file an automobile insurance claim.5

	On average, only 5.79 percent of people per year file a claim on their homeowner’s insurance.6









	1 https://acl.gov/ltc/basic-needs/how-much-care-will-you-need.

	2 https://www.carescout.com/cost-of-care.

	3 https://acl.gov/ltc/basic-needs/how-much-care-will-you-need.

	4 https://investors.unum.com/news-events/news/news-details/2008/Unum-Reports-Long-Term-Care-Often-Needed-by-Younger-People-11-07-2008/default.aspx.

	5 Insurance Information Institute, https://www.iii.org/fact-statistic/facts-statistics-auto-insurance, based on data from the Highway Loss Data Institute.

	6 Insurance Information Institute, https://www.iii.org/fact-statistic/facts-statistics-homeowners-and-renters-insurance.
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