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Introduction

“Every trial is a drama,” it’s been said.1 In the Roman Republic, criminal trials were especially theatrical. They took place outdoors, in the Forum, the vast open area at the heart of Rome that was ringed around by shops, government buildings, and temples of the gods with great stone columns that seemed to reach up to the heavens. A separate court operated for murder, extortion, and each of the other major crimes recognized by the law, and it would convene whenever charges were to be heard.

As a trial got underway, participants filled the wooden benches where they would sit. Here came the prosecutor, often a young man looking to make a name for himself, neatly groomed, in a freshly cleaned white toga, his head held high in a display of confidence. He would be accompanied by his assistants, and perhaps slaves carrying wooden boxes filled with notes and documents. The defendant aimed for spectacle of a different kind. To stir pity, he shuffled in unwashed, unshaved, dressed in dark rags. In the criminal courts of the late Republic, the usual penalty was exile, which the Romans considered practically a form of death, so his family members might trudge along with him conveying an air of bereavement. Also with the defendant were his lawyers and other powerful members of Roman society, ready to testify to his good character.2



[image: A map showing a section of Rome circa 55 BC. At the centre is the Forum next to Palatine Hill, where the Temple of Jupiter Stator is labelled. To the right of the map is Esquiline Hill, where Cicero previously lived.]

Cicero’s Rome, circa 55 BC, showing the hills, the walls built in the fourth century BC, and a few major roads and sites. Cicero spent much of his time arguing legal cases in the Forum. As a young man, he lived on a slope of the Esquiline Hill known as the Keels. Later he moved to a mansion overlooking the Forum on the hugely desirable Palatine Hill. The location of the Temple of Jupiter Stator, where Cicero gave a famous speech denouncing the conspirator Catiline, is approximate.




[image: A map of the Roman Forum circa 80 BC with the criminal court labelled at the centre. There is a detailed section at the bottom depicting the set up of a criminal court with the Tribunal platform at the top and a ring of spectators around the court.]

The Roman Forum, circa 80 BC. The schematic representation shows how a criminal court might have been set up: the tribunal (platform) with the praetor’s seat, the jury benches in front of the tribunal, the prosecution and defense benches in front of the jury benches, and the ring of spectators around the whole court.




Milling about the benches were the jurors, all men of high rank, as many as seventy-five at some trials. They might take the chance to carry out some personal business with each other or swap jokes before the proceedings began. Finally, in came the magistrate who presided over the court. Usually this was a praetor, a high-ranking elected official, second only to the consul in authority, and he didn’t so much walk through the city as process. Wearing a special white toga trimmed with a purple stripe, he was accompanied by six officers who carried tightly bound bundles of rods known as the fasces, a symbol of his office. While everyone else would sit on benches, the praetor alone took his seat on an ivory stool—another insignia of office—that was placed on a high wooden platform. In front of this tribunal were set the benches of the jurors, with the prosecution’s benches on one side and the defense’s benches on the other. Surrounding the court was a ring of onlookers, often many rows deep, ready to cheer, jeer, clap, hiss, and above all gasp at whatever sensational details were about to be revealed.

A trial would begin with a lengthy speech from the lead prosecutor. He would rise and move into the area between his benches and those of the defendant. As he opened his speech, he would turn and face the jury, his most important audience. The outcome of the trial rested in their hands. As the prosecutor continued to speak, he could move around, like an actor on a stage. At one moment he might be addressing the jury, at another looking up at the praetor; then he could turn and confront the defendant, then pivot again to look at the witnesses he was going to call, who usually sat on the prosecution benches.


After the prosecution finished, it was the defense’s turn. A man on trial might have as many as four lawyers to speak for him, each handling different parts of the case. As the defense counsel ranged around the court, he could confront the prosecutor, turn back and look with pity on the accused, then face the jury and plead with them to vote for acquittal, as if they were savior gods. The defendant might stand up and speak for himself, even extend his hands to the jury or fall to his knees and grovel before their benches. His family members would sob.

Last came the witnesses, each one summoned by a herald to the praetor’s tribunal to testify under oath. This provided more spectacle for court-watchers. Especially elaborate were the trials of those officials accused of extorting money while on government service abroad. Foreigners, or Roman citizens who lived overseas, would travel hundreds of miles to the city. Before a rapt audience in the Forum they would tell horrifying stories of how a governor had extorted money for military protection, pillaged temples of the gods, or raped and killed innocent men and women. Each side got to cross-examine the other’s witnesses. At this stage of the trial, as the lawyers argued about evidence, they might taunt each other too.

At the end of it all, the jurors voted. They did not deliberate in seclusion, as happens in some modern courts. They received no summing up or instructions from the presiding magistrate. Rather, each juror was made to swear an oath to render a conscientious verdict and handed a small wooden tablet, covered with wax, with the letter A written on one side and C on the other. A stood for the Latin word absolvo, “I acquit,” and C for condemno, “I condemn.” The juror first rubbed out one of the two letters (or both, to abstain), then perhaps held up the tablet for the public to see while concealing his verdict, and finally dropped it into a bronze urn kept on the praetor’s tribunal. After everyone had cast a ballot, the votes were tallied: a majority of C’s was enough to convict. The procedure shows ordinary people’s role as spectators, even watchdogs.3 They were not jurors, but they witnessed trials and expected the courts to bring to justice powerful men who had harmed the public interest.

People came to court to be entertained as well. It was thrilling to see the high and mighty dressed as if for their own funeral. Who knew what secrets would spill out at the trial? Perhaps stories of drunken politicians at a party, the floor drenched in wine, with wilting garlands and fishbones littered around? 4 In Rome, a city addicted to gossip, street-corner rumors could be cited as evidence in criminal trials. No rules of admissibility operated in a Roman court.

Also to be savored were the performances of the lawyers, the best of whom, like Marcus Tullius Cicero, had spent years training in the art of public speaking. Cicero himself said that if you walked by a trial while it was underway, you could tell how it was going with a quick glance.5 If jurors were yawning, chatting, or checking the time, the onlooker would see that the case lacked an orator. But if the onlooker saw the jurors watching intently, conveying agreement with their expressions, held in suspense by a speech, like a bird by another’s call, or—the chief goal—stirred by pity, hatred, or some other emotion, he would know that an orator was at work. 

This book tells the story of Cicero and his rise to prominence as a trial lawyer, from his debut in the courts in the late 80s BC to his death nearly four decades later. Cicero’s successful defense of many influential men accused of murder, extortion, and other crimes earned him wealth, favors to call in, and a name for himself, which he parlayed into a career in politics. Quite unusually for one born into a family with no prior electoral success at Rome, he rose to the Republic’s top office of consul. Quintilian, a later expert in public speaking, remarked, it was not without reason that Cicero’s contemporaries called him the king of the law courts while posterity considered “Cicero as the name not of a person, but of eloquence itself.”6

The crimes I discuss were all (allegedly) carried out by members of the top ranks of Roman society: senators, who held political office, and the group below them, equestrians, men of demonstrated wealth who had once made up the cavalry in the army but by Cicero’s day filled other roles such as military officers and government contractors. The criminal courts of Rome primarily addressed the illegal activities of the ruling class, especially senators. The courts were established in the second century BC to repress offenses deemed threatening to the Republic as a whole. Prior to this, citizens were put on trial before full assemblies of the people.7 Some criminal courts tried crimes that only officeholders or candidates for office could commit, such as extortion and electoral bribery. Nonofficials could perpetrate other crimes, such as murder, but typically only the upper echelons of society went on trial. In Rome, there was no public prosecutor meant to enforce law systematically. Rather, private individuals had to apply to a magistrate for the right to prosecute, and this limited the cases heard.8 Lower-class members of society accused of crimes were dealt with more summarily.

The published versions of Cicero’s speeches are our best source for crime and its prosecution in the courts in the late Roman Republic. These orations were usually given for the defense but also, on one occasion, for the prosecution. While other Roman lawyers published their speeches, only Cicero’s have survived into modern times, largely because they were studied by later generations of students as the best of their kind. This means that for all the trials I discuss, we mainly have Cicero’s side of the case, or at least the part of the case he covered when on a team of several lawyers. From his speeches, however, it is possible to deduce something about the opposing counsels’ arguments as well as the facts of the case and the larger legal issues.9

There are further limitations to our evidence of which it is important to be aware. Speeches made up only part of the trial and its record. We lack the formal transcripts of witness testimony. Furthermore, the published speeches did not necessarily correspond exactly to what Cicero said in court. It was his practice to write out in full the introductions and conclusions of his speeches before a trial; the rest of his case he outlined in notes. After delivering a speech, he would write it up using his own outline, his memory, and perhaps notes made by a secretary while he was speaking. This means it is unlikely we have a perfect transcript of what he said. Sometimes he left out from published speeches discussions he thought would be of little interest to readers, although he did note the omissions. My reconstructions of Cicero’s trials depend, then, on Cicero’s reconstructions. Still, because he intended the published versions of his speeches to be records of his legal triumphs useful for learners, I share with other scholars confidence that we do have access to the arguments he made.10

Along with the speeches, other sources cast light on Cicero’s trials and the Roman courts more generally. Cicero himself wrote extensively about oratory. Toward the end of his life he produced an innovative history of public speaking in Rome, titled Brutus in honor of his young friend Marcus Brutus, the future assassin of Julius Caesar. In this work, Cicero delivered memorable judgments on the performances of his peers and predecessors. One orator, while articulate, was “so louche and effeminate in his movements, that a dance step came to be named after him.”11 In Brutus, Cicero also traced the rise of legal advocacy. It had always been the practice in Rome that less powerful members of society turned for help to the more powerful, their “patrons.” With the establishment of the criminal courts, a small group of men from the ruling families with the greatest skill in speaking became much sought after for conducting cases, especially for the defense. Over time, as court business increased, less distinguished members of society took up legal pleading too. All these men were known as patroni, and in general they were a separate group from the experts in civil law who also made themselves available for consultation. In another book, On the Ideal Orator, Cicero created an imaginary dialogue in which the famous advocates who had taught him in his youth discuss rhetoric and philosophy at a country villa. Again and again, they cite real examples from their own careers.12

Among numerous later works written after Cicero’s death, three are especially valuable. In the mid-first century AD, a scholar named Asconius prepared a detailed commentary on Cicero’s speeches. Using sources now lost to us, he uncovered the surprising backstory of one of Cicero’s most important defenses.13 Slightly later Quintilian produced a massive handbook called The Orator’s Education. He wrote about all the elements of trials, including the examination of witnesses, which helps to fill in gaps left by Cicero’s speeches. Quintilian also discussed how Cicero and other speakers delivered their speeches: their movements, their gestures, their facial expressions, their use of voice. In Cicero’s view, delivery was an essential aspect of oratory—“bodily eloquence” he called it—but it is hard to access this in his published speeches.14 Finally, the Greek Plutarch left us the only complete biography of Cicero that survives from antiquity, though others were written. In his typically moralistic manner, Plutarch praised Cicero’s educational achievements but faulted his overconfidence.15


At their best, public trials at Rome held to account those who had abused their power. Trials enacted society’s commitment to live peacefully together under the rule of law. But at their worst, trials could be highly sensationalized. The courts did not evenly apply one law to everyone, as a modern judicial system tries to do. Participants in trials did not always receive a basic level of dignity from the courts. Sometimes a man would be taken to court by a personal or political enemy. The courts were used to ruin politicians’ careers and wreak revenge.

In Cicero’s speeches, we recognize arguments and techniques used by trial lawyers today such as establishing criminal intent and discrediting a star witness. We also see sharp differences. In Rome, no real limits were placed on what lawyers could say nor were there strict standards of proof. Lawyers could attack defendants or even opposing counsel for their physical appearance, the way they dressed, or their sexual practices. They appealed to the prejudices of jurors and onlookers, arguing, for instance, “The foreigners testifying against my client are far less likely to be trustworthy because they are foreigners!” While Roman lawyers did not ignore hard evidence, in their speeches they constantly drew inferences from an individual’s supposed character. They might posit, for example, “The defendant is known to be a man of loose morals, so of course he committed murder.”16 

Once we grasp how the courts worked, the reasons for Cicero’s success become clear. Certainly he mastered the teachings of rhetoric. He knew how to devise arguments based on probability that would convince jurors. He powerfully wielded rhetorical devices. He produced highly rhythmical sentences that almost made his voice sing. He used sharp wit and humor to skewer opponents and win over juries. A secretary of Cicero—a slave of his named Tiro whom Cicero eventually freed—assembled books of Cicero’s best jokes, which were by no means reserved for trials. For example, when a woman named Fabia said she was thirty, Cicero observed, “It’s true. I’ve heard her say that for twenty years now.”17 But most critical to Cicero’s success was his skill as a storyteller. He could take some or all of the facts in a case and turn them into a narrative that was not only logically persuasive, but more important, emotionally moving. Speaking for the defense, as he mostly did, he had a special talent for telling counter-stories that undid the prosecution’s case. That would be good advocacy in any age, but Cicero went further. In creating heroes and villains, he often relied on stereotypes about social status, ethnicity, and gender.

Much in Cicero’s legal speeches may strike a modern ear as irrelevant or offensive. “Objection!” one might cry out repeatedly. But all Roman lawyers made the same character-based arguments that Cicero did; he just did it best. Rome was a highly stratified society. An individual’s status was determined by their birth, wealth, and personal reputation. Every year, thousands were born into slavery and were denied all rights. On the other hand, some Romans inherited enormous privilege. Although the Roman form of government was republican, there were “nobles,” who descended from consuls through the male line. Nobles had a great advantage when running for political office and arguing cases in the courts. The patricians, a few dozen families, some with several branches, were an even more exclusive group that traced their ancestry back to the earliest days of Rome.

Although the criminal courts sometimes held the powerful accountable, they ultimately reinforced the hierarchy. Enslaved persons were not allowed to give testimony as the freeborn did but had to endure interrogation under torture. Slaves were not allowed to give evidence against their owners. Slaveowners could kill their slaves with impunity; this did not count as murder. Freeborn witnesses who testified might be derided, especially if they were foreigners. Lawyers openly said at trials dealing with extortion in territories under Roman imperial control that the interests of Roman citizens should be put ahead of those of other peoples. Cicero himself once pleaded with jurors that “our fathers” had acquitted one governor, “despite much evidence for many crimes of greed, because he had fought a vigorous war against runaway slaves.”18 Of course, Cicero said that when defending another man accused of extortion; a prosecutor would take a different line. Taken as a whole, the trials Cicero took part in show the difficulty provincial populations faced in upholding their rights.

The aspirational words carved in marble across the entrance to the US Supreme Court, “Equal justice under law,” were not a motto for the criminal courts of the Roman Republic. The cases lawyers made often relied less on law and evidence than personal reputations and the precedency of empire. Cicero won cases by diverting jurors’ attention and stoking prejudice, and trial procedures allowed this to happen. Romans themselves questioned how fairly the courts worked. During Cicero’s years as a lawyer, juries were often suspected of making decisions based on political pressure or bribes. On some occasions, as we shall see, they almost certainly did. The courts’ capriciousness and corruption not only sapped public trust, but also emboldened those who were inclined to commit crimes to feel they might get away with it.

Cicero’s legal career took place during the last years of the Roman Republic, a time of both great cultural achievements and savage violence. As Cicero reached adulthood in the 80s BC, a vicious civil war shut down the courts. The victor, a brutal general named Sulla, reestablished the courts, which functioned for about thirty years alongside the other organs of republican government. But the civil war’s dark shadow hung over everything. To get ahead and survive in that struggle, Rome’s ruling class had done nearly unthinkable things. They could do so again, especially if the courts failed to restrain them. As Cicero’s legal practice advanced, violence ticked up again in Rome and Italy as a whole. At times, rival gangs fought for control of the streets. Militias rose up in the Italian countryside, ready to march on the capital. Full-scale civil war broke out again in 49 BC. The conflict would drag on for twenty years and claim Cicero himself among its victims.19 Great public trials in the Forum were never brought back again.

Cicero’s career is a mirror to this age, so this book is about not only his most famous cases but also the larger struggle between law and violence. In the first few chapters, we will see Cicero establish himself in the courts. We will also see the relentless pursuit of wealth and power by the upper classes of Roman society. Politicians needed money to pay for ostentatious displays that enhanced their status—mansions in Rome where they received clients, country villas where they hosted friends, gladiatorial games and theatrical shows to entertain the masses of Roman citizens. Leading Romans had always competed, but the civil war of the 80s BC made the rules of the game more brutal. During the conflict, Romans seized the estates of their political enemies or even innocent bystanders. They then looked to exploit the overseas provinces. To Rome’s credit, there was an extortion court, which did net some offenders. Some Roman leaders tried to improve governance and pass new laws to remedy such problems as extortion and electoral bribery.20

While Cicero would never profit from civil war nor plunder a province, he was certainly not free from the urge for wealth and influence. As his legal career flourished, he began purchasing villas in the most fashionable spots and decorating them with art. He climbed his way up the political ladder by smearing rivals. But just as in the tragedies that Romans enjoyed watching on stage, he underwent a terrible reversal of fortune. During the year he served as consul, 63 BC, a conspiracy to topple the government broke out, spearheaded by a disgruntled senator who cleverly exploited widespread social misery in Italy. Cicero took stern measures to suppress those he deemed as subversive and even executed five of the leading conspirators without a trial. He was engulfed in controversy almost immediately and was himself sent into exile for a year and a half.

Cicero returned to Rome and tried to resume his legal practice. But the city suffered from more political violence, fueled by glaring inequality among citizens and unscrupulous leaders exploiting this gap. Political violence became the Roman crime from hell: it could shut down even the court designed to punish it, making it hard to repress. In the courts and beyond, Cicero began to advance an argument that in response to political violence, it was acceptable to fight back in kind. “In times of war, the laws fall silent,” he memorably suggested.21 Clearly a state may need to use force to repress internal violence, but Cicero’s doctrine was open to abuse. This sort of thinking contributed to the renewed outbreak of civil war in 49 BC, which ultimately led to the murder of Julius Caesar five years later. Cicero had no part in planning the conspiracy against Caesar, but immediately afterward he became the assassins’ chief defender. There was a higher law, he claimed, that transcended the laws of men.

At the heart of Cicero’s story lies a strange irony: the career of Rome’s greatest trial lawyer also demonstrates how the rule of law broke down. To an extent, Cicero was directly implicated in the Republic’s problems. As a politician who held high office, he bore responsibility for failing to address social inequality. As a lawyer, he sometimes advanced arguments for disregarding the law. But more often, Cicero’s legal and political career illustrate problems that went beyond him, which any democratic society may find itself struggling with. How, after an outbreak of violence, do you restore the rule of law? How do you protect against the threat of domestic terrorism without suppressing civil liberties? How do you hold to account those who incite violence? When should voters decide a politician’s fate, and when should jurors? Cicero’s own extraordinary story and the tumultuous years he lived through provide no simple solutions to these hard questions. But they do help to show what holds up the rule of law, what threatens it, and what happens when law gives way to disorder. 




Chapter 1

Murder by the Baths of Pallacina

It happened after dark, a murder on the unlit streets of Rome, right by the Baths of Pallacina. The victim, Sextus Roscius, was a wealthy man, well-respected in his hometown of Ameria, about fifty miles north of Rome. Life in that little country town was too quiet for him. He preferred the big city, where he enjoyed friendships with some of the highest-ranking families of Rome—the Metelli, the Servilii, and the Scipiones. He was invited to dinners at their grand mansions where he could network with them. Roscius senior was lucky to have his son, Roscius junior, remain in Ameria to manage his thirteen farms.1

Life was going well for Roscius senior. The farms, many of them located on the Tiber River, turned a good profit. While it’s true that Rome had been locked in a nasty civil war for the last few years, Roscius had backed the winning side. He was seen in Rome celebrating the victory of Sulla and the general’s noble supporters with whom he was so close. But one fatal night, Roscius had been at one of the dinners he enjoyed so much and had perhaps been drinking with his powerful friends. As he made his way through the streets afterward with two of his slaves, somebody stuck a dagger in him and fled.





[image: A map of Italy during Cicero's time. Labels mark out where Cicero's houses were outside of Rome, mostly located along the coastline.]

Cicero’s Italy. Over the course of his adult life, Cicero inherited the family property in Arpinum and acquired a number of other houses, mostly along the spectacular Italian coastline that was a popular vacation spot for rich Romans.







In Rome there were no police to investigate a crime scene. It fell to a victim’s family to seek justice. The two slaves with Roscius survived the attack and went to a relative of his in Rome named Magnus. He immediately sent a messenger to Ameria with the blood-stained dagger. Through the night the messenger raced, swapping out horse and carriage several times. It only took him ten hours. You might have thought he would bring the news to Roscius junior first but no, he went to a more distant relative of the victim, Capito. He was a powerful man in Ameria, just as the late Roscius had been. Surely he would know what to do.

The recent civil war had been a bloodbath. Thousands had fallen in battle. And then, late in 82 BC, the victorious general Sulla started posting lists of outlaws. Eighty names reportedly went up the first day, 220 the next, and 220 the day after that.2 Anyone who brought to Sulla the head of one of the proscribed earned a large reward. Slaves were even allowed to kill their own masters if they were listed: a wealthy Roman’s worst nightmare. All the property of the proscribed was confiscated and auctioned off. Soldiers and officers of Sulla grew rich. Names were added to the list—and men subsequently butchered—just to lay hands on their wealth. A grim joke held that one man was killed by his mansion, another by his pleasure gardens, and a third by his thermal baths.3

The proscriptions cut asunder the ties that held Roman society together, even the most sacred. Stories were told of terrible betrayals. One of the proscribed came secretly, with his head covered, to the rear door of the house where his wife was. She refused to let him in. And so he stabbed himself, sprinkling the doorway with his blood, an act of pollution meant to bring the anger of the gods on his spouse.4

Atrocities were committed on all sides. Several years before Sulla’s final victory, his rival, another general named Marius, had gained control of Rome and launched his own purge. Among those named outlaws was one of Cicero’s teachers, the great lawyer Marcus Antonius. His death became legendary. The story goes that Antonius fled to the house of a friend. The man of modest means wanted to entertain the distinguished fugitive as best he could, so he sent a slave to a nearby tavern to buy a better wine than usual. The tavern-keeper asked why. The slave whispered back the reason, paid for the wine, and returned to Antonius. The tavern-keeper, meanwhile, informed Marius, who sent some soldiers to the house. Antonius allegedly used his great powers as a speaker to beg for his life, and the soldiers wouldn’t lay a hand on him. Finally the officer in charge, who was waiting downstairs, got concerned about the delay, went up to Antonius, and cut off the orator’s head. It was hung, along with those of other victims of Marius, on the Rostra, the lofty speaker’s platform in the Forum of Rome, where politicians addressed assemblies of citizens in more peaceful times.5 Sulla would later nail heads onto the Rostra, too, as if they were trophies.

After all this murder and looting, Romans longed for a restoration of normality. The criminal courts had not functioned well or had been shut down altogether for years. Few men had been brought to justice for their actions. Indeed, during Sulla’s proscriptions assassins had won rewards. Ordinary citizens must have missed the great public trials and the entertainment they offered. Cicero, in his early twenties, doubtless did. As part of his training, he would go to the courts to hear the best speakers perform whenever he could.6


Even Sulla, for all his brutality, eventually felt it was time to reestablish a more peaceful order. In June of 81 BC the proscriptions ended. Soon afterward, Sulla used his emergency powers as dictator to put in place a new criminal justice system. Seven courts were established to try the crimes of treason, extortion, electoral malpractice, embezzlement, forgery, assault, and murder. The juries would be made up entirely of senators. Sulla hoped to restore the dominance over political affairs that the Senate and its great families had once enjoyed before populists such as Marius had gained power.7

A large crowd gathered as the first trial in the new murder court got underway early in 80 BC. After all the unrequited killing of the last few years, people wanted to know whether Lady Justice could balance her scales again. But there was more to it than that. It wasn’t just any murder trial about to take place. The defendant, Sextus Roscius junior, was accused of killing his own father, about the most heinous crime possible in Roman eyes.8

Seated on the plain wooden bench granted to criminal defendants, gawped at by the gathering crowd, was Roscius junior. Opposite him, on the prosecution bench, sat the kinsman of the late Roscius, Magnus. With Magnus was a full-time lawyer, Erucius. Just as there were no police in Rome, there was no public prosecutor. Private individuals with an interest in a criminal case were expected to bring charges—the relative of a dead man, for instance. If the accuser lacked oratorical ability, he would rely on an advocate—either a politician, or an aspiring politician, who was looking to win fame and favor, or else a man who made a full-time job of pleading in the courts, as Erucius did. 

In the murder court especially, it was common to rely on professional prosecutors. While crimes such as extortion could be committed by only a handful of public officials, a wider range of people were prosecuted for murder. There was a need for advocates to take on cases. Professional prosecutors were providing a public service by bringing to justice those who murdered or attempted murder. But they were sometimes looked down on as being driven by personal gain. Advocates were not supposed to collect fees but there were ways around this: a loan, say, interest-free for life. Another complaint about professional prosecutors was that they were malicious and took pleasure in ruining the lives of others. Cicero compared them to watchdogs that bark when a thief comes in the night but may also bite a more peaceful visitor by day.9

In Roman murder trials, prosecutors typically focused less on physical evidence—there often wasn’t any—and more on the character and motive of the accused. So it was with the case Erucius proceeded to make, after he rose from his bench and turned to face the jurors and, sitting behind them, Praetor Marcus Fannius, who was presiding over the trial.10 The defendant Roscius junior, Erucius said, was a surly and uncouth man. Over forty years old, Roscius junior had always spent his life in the country and never came to the city. Nobody wanted him at their dinner parties. Worse than that, on at least one occasion he had even been guilty of embezzlement.

Erucius continued that the elder Roscius had always preferred the company of another son, but that son had died. So badly did relations between the father and his surviving son sour that Roscius senior made plans to cut Roscius junior out of his will. Only one way lay open for Roscius junior to save his inheritance. He arranged for his father to be killed. Erucius couldn’t definitively identify the actual killer or killers. Roscius junior, everyone agreed, had been in Ameria the night of the murder. But the motive spoke loudly. It had been a lawless time. During the proscriptions, people were sentenced to death by the scratch of a pen. Murderers stalked the streets of Rome. It wouldn’t have been hard for the younger Roscius to find men for the job and think he’d get away with it.

Erucius’s speech doesn’t survive and so must be pieced together from the speech for the defense, which does. It is a good guess that, along with all the points about character and motive, the prosecutor dwelled on the horror of killing a parent. The Romans used a special word for kin-murder, parricidium, which is the source of the English “parricide.” Tellingly, this word existed in Latin long before the word for simple murder, homicidium, meaning the killing of a person (homo). For convenience, we speak of the “murder” court established by Sulla, but the enabling statute actually referred to “dagger-men and poisonings.” Originally there had been separate courts for violence with the dagger—associated especially with urban gangsterism—and poisoning, both of which were regarded as public menaces. Sulla joined the courts together, and his law marked a step to fuller recognition of the crime of simple murder. Between them, poison and the blade covered the two main ways of killing. Parricide also fell under the statute, but, as Erucius doubtless reminded jurors, it was uniquely abominable, a violation of the laws of men and gods.11

So awful was kin-murder in the eyes of the Romans that it entailed a distinctly gruesome penalty: to be sewn up in a sack along with a dog, a snake, a cock, and a monkey, and then dumped into the sea. This was thought to carry off the pollution of the crime and so deflect the anger of the gods away from the human community. Romans occasionally disposed of human hermaphrodites in a similar manner, regarding them also as dangerously unnatural. In Rome’s courts, a defendant, even if convicted of murder, could normally go into exile to avoid capital punishment. Not so for a man guilty of parricide, for whom the sack awaited.12


As Erucius wrapped up his case, some of the audience might well have started crying out “To the sack!” The penalty could cleanse the city of not just the kin-murder but all the blood spilled in the civil war. It would be cathartic. Little did the onlookers know what the untested lawyer for the defense had in store for them.

All eyes now turned to the defense. Sitting there on the bench with Roscius junior were several young nobles from the families the victim had been close to. But it wasn’t any of them who stood up to speak. Instead, another man rose, young, skinny, a near nobody. He’d never spoken in a criminal case before. Like the accused, he came from a country town. It was Cicero.

Erucius seemed to breathe a sigh of relief as the novice lawyer began. “I suppose you are wondering, members of the jury, why is it that when so many distinguished orators and men of the highest rank are sitting here, I in particular should have stood up to speak,” Cicero opened.13 Erucius’s mood—at least according to Cicero’s later account—only lightened more. The prosecutor started whispering jokes. He was already thinking more about the dinner he would enjoy that night, Cicero suggested, than the case at hand.

But then Cicero said something that nobody had expected. It was like a thunderclap on a clear, bright day. “The property of the father of my client, Sextus Roscius, . . . is worth 6 million sesterces,” Cicero told the jurors.14 That was a fortune far beyond what many of the nobles could count in their account books. And yet, Cicero continued, all that valuable property had been sold for just 2,000 sesterces. The buyer? Lucius Cornelius Chrysogonus. At the mention of the name, according to Cicero, Erucius jumped to his feet, stunned. Men started scurrying from the Forum to get word to Chrysogonus. He was being dragged into a case that no longer looked so open-and-shut.

Chrysogonus, a young man, had been a slave of the dictator Sulla but gained his freedom, which was not uncommon in Rome. He cut a familiar figure in the Forum, where people gathered not just to carry out trials and other public business but also to shop and exchange news and gossip. Since being freed, Chrysogonus had obtained a house on the nearby Palatine Hill, the city’s best address, and reportedly filled it with rare and valuable bronze statues confiscated during the civil war. Chrysogonus, Cicero now told the jurors, was “altogether the most powerful man in Rome today.”15 Cicero continued: “He makes the following demand of you, members of the jury. Since he has illegally seized the large and handsome estate of another man, and since the life of Sextus Roscius seems to block him from keeping the estate, he wants you to free his mind of all uneasiness and banish his fears.”16 Chrysogonus, in other words, wanted Roscius convicted so that he could freely enjoy his ill-gotten gains.

Cicero’s sensational claim captured the attention of the jurors and the audience. In an instant, he had turned the trial inside out. Far from being a murderer, Cicero’s client now was an innocent victim of a civil war profiteer, and now in danger of losing his life. That was why, Cicero explained, the defendant had come to court with a bodyguard, as the jurors had earlier seen with their own eyes.17 The true criminals were on the prosecution’s side, and they planned to use the court as the final step in their diabolical plot to seize the late Roscius’s wealth. As Cicero neared the end of his brief introduction, he issued a warning: “Unless you reveal your true feelings in this trial, then greed, crime, and recklessness will break all bounds; murders won’t only be committed secretly but also here in the Forum, before your tribunal, Marcus Fannius, before your feet, members of the jury, among these very benches.”18 The court, far from stopping the spate of recent killings, would become a kill zone itself.

In keeping with the standard rules of rhetoric, Cicero next gave a seemingly straightforward statement of the facts that fleshed out his opening assertions. “I will set out for you the story of what happened, from the beginning,” he told the jurors.19

Cicero started with the victim, Sextus Roscius of Ameria. Roscius had an ongoing feud with two of his relatives. One was Titus Roscius Magnus, who was now sitting on the prosecution bench next to Erucius. The other was an older man, Titus Roscius Capito, currently “in possession of three farms that belong to my client.”20 While Roscius junior farmed in Ameria, Magnus was in Rome, where the nighttime murder had taken place. In fact, it was a freedman (a formerly enslaved person) of Magnus who brought the news of the death to Capito, in Ameria, the next morning.

Just four days later, Magnus and Capito got word to Chrysogonus, who was at the camp of Sulla in Etruria (today’s Tuscany). It was a simple matter for the dead man’s two kinsmen and Sulla’s freedman to get their hands on the farms. The proscription list had been closed a few months before, but the elder Roscius’s name could be added retroactively. It was. Then Chrysogonus could buy the farms at auction—or pretend to buy them—without Sulla’s knowledge. Capito was ultimately given three of the farms, while the freedman Chrysogonus received the other ten. Magnus was given a job managing the properties. Cicero said that Magnus, who had once been forced to lead an impoverished life, now spent wildly.21

People in Ameria, where the murdered Roscius had been in charge, of course were shocked. The local council passed a decree that representatives of the city should go to Sulla to restore the dead man’s name and the innocent son’s property. But the conspirators dealt with that. When the town’s representatives arrived in Sulla’s camp, Chrysogonus went out to see them and headed off a meeting with Sulla. The freedman next had a few high-ranking associates of Sulla assure the representatives that Chrysogonus would see that justice was done.

Then came the final step of the conspiracy. The plotters needed to get rid of Roscius junior. Killing him shouldn’t have been hard, Cicero said, for “that old and experienced gladiator, Capito,” and his pupil, Magnus.22 Unexpectedly, though, Roscius found a protector. The conspirators had apparently reckoned that none of the dead father’s noble friends would want to help Roscius junior. Most had too much at stake and perhaps were too afraid of the power of Chrysogonus and Sulla to protest the clearly fraudulent sale of the farms. But one person felt secure enough in her position to do so: Caecilia Metella, daughter of one of Rome’s most powerful families. She gave shelter to Roscius in her house in Rome. Unable to murder him, the conspirators made a different move: they would accuse Roscius of murdering his father instead, with the help of an experienced prosecutor. Rome had gone so long without trials, surely the jurors would want to convict, especially in a case of parricide. What better way to get rid of Roscius than sew him up in a sack and dump him in the sea?

After presenting his summary of events, Cicero heaped on the outrage for a couple of minutes, as any good orator would. “What should I protest first?” he asked, and many indignant questions followed.23

He then moved to the next part of a formal speech after the statement of facts, the partitio, the “division” of the argument into its main components: “There are three things, as far as I can judge, which are working against Sextus Roscius today: the charge that his opponents have brought, their violence, and their power.”24 He continued, “The prosecutor Erucius undertook the fabrication of the charge; the part involving violence was claimed by Magnus and Capito; and what Chrysogonus, who is the most powerful, brings to the fight is power. About all three of these matters I know that I need to speak.”25

Cicero’s debut in the criminal courts was putting his rhetorical training on glorious display. He was born in 106 BC in the country town of Arpinum south of Rome. His father took him to the city in childhood for education, along with his younger brother Quintus and their cousins. The Ciceros were of equestrian rank and owned a house in a fashionable neighborhood of Rome on the slope of the Esquiline Hill known as the Keels (so named for buildings that resembled ship keels). The family had connections with some of the great nobles, just as the late Roscius did. By his teenage years, Cicero was regularly visiting the swanky Palatine mansion of Senator Lucius Licinius Crassus, which, unusually for its day, was decorated with columns of Greek marble. Crassus had a reputation for luxurious living. He mourned profusely when his favorite pet eel died, as if he had lost a daughter. A colleague in the Senate criticized him for this excess, to which Crassus retorted, “You buried three wives, didn’t you, without shedding a tear?”26

The witty Crassus was considered one of the finest orators of his day. At his elegant house he hosted Greek teachers of rhetoric, with whom he practiced. Cicero was instructed by these Greek teachers. He learned, too, from Crassus himself, who spoke Greek as fluently as the teachers and possessed a complete command of rhetorical theory himself.

Cicero also visited the senator Marcus Antonius, whose staff Cicero’s uncle had served on when Antonius led a war against pirates in Asia Minor. While Crassus excelled in the cut and thrust of senatorial debate, Antonius was better suited for criminal trials. His memory was excellent. It was said that he knew just how to organize his speech, arranging each element as a general lays out his infantry, cavalry, and skirmishers.27 Above all, he was the master of dramatic gestures. He knew when to stand still, when to pace around, when to stomp his foot down.

Rhetoric, as developed by the Greeks, offered a system of rules for public speaking. Its five main branches were (1) invention, or finding arguments (inventio); (2) arrangement of the speech (dispositio); (3) style (elocutio); (4) memory (memoria); and (5) delivery (actio). A precocious Cicero began writing a massive work on rhetoric several years before delivering his defense of Roscius. He finished only the first part, on invention, before abandoning it. This treatise, On Invention, survives and is useful for understanding how murder cases were argued in the courts of Rome. According to the rhetorical theory Cicero expounded in his book, judicial speeches proceed from one of three issues: was a thing done or not, was it lawful or unlawful, or was it good or bad.28 In other words, a case is an attempt to answer a question. With a murder, it might be a question of legality or morality, such as an instance of self-defense. But normally with a murder case, the question was whether the deed had been done and by whom.

Cicero gave an example. On a highway, one traveler joined another who had a large amount of money. As the two went along they conversed, and when they stopped at the same inn they agreed to dine together and share a room. After dinner they went to bed. Then the innkeeper—the truth was only found out later, when he had been caught in another crime—came into the room where both weary travelers were sleeping. He drew the sword of the man without money, killed the rich traveler, took the money, replaced the blood-stained sword in its sheath, and went back to bed. Long before dawn, the poorer traveler woke up, addressed his new friend, heard nothing, and set out. Soon, the innkeeper cried, “Murder!” and pursued the traveler, who was caught with the blood-stained sword, brought to the city, and put on trial.29

The question in this case is one of fact: Did the traveler commit murder? For both the prosecution and the defense, explained Cicero, arguments would be based on “the reason for the action, the character of the person involved, and the deed itself.”30 Thus the prosecutor would argue that the accused had the motive of stealing his companion’s money. Establishing motive is crucial, according to Cicero. No one will believe a crime has been committed unless a reason is given. As for arguments based on character, in this case a prosecutor could argue that the defendant had previously stolen. Cicero explained, “There is little foundation for a motive for a crime unless enough suspicion is cast on the character of the accused that it will not seem inconsistent with such wrongdoing.”31 Finally, there is the “act itself”—the place, the time, the occasion, the opportunity.32 Here, the accused approached the rich man, dined with him, left the inn alone, and was found with a blood-stained sword.

Motive, character, opportunity: it will all sound familiar to readers of modern detective stories. Speeches in the Roman murder court were often a matter of “Whodunnit?” The difference is that today, while motive, character, and opportunity suggest lines of inquiry, in a detective story or an actual murder trial we seek factual evidence for guilt: a confession by the murderer when confronted by some damning piece of evidence, for example, or a sample of their DNA on the victim. Roman lawyers talked about material evidence, like the blood-stained sword in Cicero’s example, and jurors could make decisions on the basis of evidence or a lack of it. But arguments from probability had great weight: so-and-so is the sort of person who would do that, and so he did.

Or—if you were speaking for the defense—so-and-so is the sort who would not do that. 

Cicero’s defense was like a spear with three prongs. You could almost picture it as the trident of the sea god Neptune. The first prong was a rebuttal of the case Erucius had made against the accused. “Sextus Roscius is alleged to have killed his father,” Cicero began.33 That is a huge, terrible, extraordinary crime. Only somebody of “unparalleled violence” would kill his own father.34 Yet, Cicero asked, what kind of man was Roscius junior? A young man, led on by others? No, Roscius was over forty years old. All right, he must be “an old cutthroat, a man prone to violence, often involved in murder.”35 But the prosecution didn’t even hint at that. Well, it was his extravagance, debts, and greed that drove him. But Erucius had cleared the accused of extravagance: Roscius never dined out. He had no debts. And how could a farmer who had always lived in the countryside be greedy?

There must be a great motive for a man to kill his father. Erucius had claimed there was: the elder Roscius disliked his son and was going to disinherit him. Cicero now threw back some questions: What reason was there for the father’s hatred? If there were such hatred, why had the father turned over all those fine and productive farms to his son to manage? Isn’t that what men of country towns most wanted, to have their sons manage the estate?

As Cicero probed the alleged motive, he made a series of arguments that would be inadmissible in a modern lawyer’s case but show the ancient orator’s art of discovery (inventio). Erucius had claimed there was proof of the father’s hatred for his son: while the father had two sons alive, he kept by his side the one who had later died. Cicero turned to the prosecutor and said, “Please don’t take offense, Erucius, at what I am going to say. I speak not by way of reproach but as a reminder. Even if fortune hasn’t allowed you to know who your father is and so to learn how a father feels toward his children, nature at least has endowed you with some human feeling. Along with this is your pursuit of learning, which makes you no stranger to literature.”36 The scurrilous claim that the prosecutor’s mother had slept around, shocking as it seems now, was acceptable in a Roman court, where character assassination was part of the legal process. Some of the jurors might have laughed, and if so, Cicero would have paused—a key part of effective public speaking.

He then got to his point. He asked Erucius to recall a famous play, a comedy, in which an old man has two sons, one of whom lives with him in the city and the other in the countryside. Cicero pointed out that anyone familiar with the play knows that the father loves both of the sons.37

The defense attorney pressed on: Since when was it a crime to be a farmer? Wasn’t farming the most honorable profession one could imagine? It’s a good thing Erucius hadn’t tried to be a prosecutor back in the days when men were summoned from the plow to hold a consulship. Cicero gave a historical example: a Roman of several centuries earlier, the “famous Atilius,” who was found sowing seed with his own hands when summoned to Rome for a military command.38 Men like that had made the Roman empire flourish, as much as their own fields.

Finally Cicero turned to what would be a concrete reason to kill: the father was intending to disinherit his son. Yet Erucius hadn’t proven that, and hadn’t even tried to prove it, according to Cicero. The case was flimsy. And why, exactly, was the prosecutor making it? He had no personal reason to do so. The deceased was not Erucius’s own relative. Everyone could see, Cicero said, that Erucius had come before the court for his own financial gain.39 Here was the usual dig against professional prosecutors, to which Cicero added a threat. Erucius had better watch it, or he’ll be tried for having knowingly launched an unfounded prosecution.

Cicero finally moved off motive and onto another line of argument recommended by the rhetorical handbooks: “clear traces of the crime: where the deed was committed, by what means, by whose hand, and at which time.”40 For the atrocious act of parricide, Cicero suggested, proof should abound. Somebody who kills his own father must be visibly disturbed, for example.

To support his claim, Cicero reminded the jurors of a notorious murder that had taken place a few years earlier.41 A certain Titus Cloelius from the town of Tarracina, a well-known man, had gone to bed after dinner in the same room as his two adult sons. The next morning, he was discovered with his throat slit. There was no slave or free man on whom suspicion obviously fell. The sons who had been sleeping next to their father claimed they had no knowledge of what had happened. In the absence of other suspects, the two sons looked guiltiest. With no police, the matter would have to be investigated in court. The sons were charged with parricide—by the brothers of the deceased (a detail omitted by Cicero but preserved in another source). Cicero gave a taste of the prosecution’s arguments: Was it believable that neither of the sons saw anything? Believable that someone would venture into the room when the sons were there, able to see everything and fight back? And what other suspect was there? Yet once it was made clear to the jury that, when the door was opened, the sons were found sleeping, they were acquitted: no juror could believe that anybody could commit parricide and fall asleep afterward.

The intriguing tale shows how trials turned on evidence but also elaborate argumentation and general beliefs about human nature. Murderers of their own parents can never rest in peace, Cicero continued, and he drew again from the well of literature: “The poets have handed down stories to us of sons who exacted
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