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Introduction – The Illusion of Justice
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Australia is a nation that prides itself on giving everyone a “fair go.” The image of our courts and laws is one of impartiality, balance and order. Judges wear wigs, lawyers cite precedent and citizens are told that the scales of justice weigh all people equally. Yet behind the symbolism and ceremony lies a truth that most Australians rarely confront: our justice system was never built for fairness - it was built for control.

From the beginning, Australia’s legal foundations were not born of freedom or democracy but of chains and punishment. The First Fleet of 1788 did not arrive with a declaration of human rights, but with a penal code designed to subdue convicts and dispossess Indigenous peoples. Law in the colonies was less about justice than about survival for the ruling class. Courts were presided over by governors and military officers; punishments ranged from lashings to hangings; and the legal fiction of terra nullius declared an inhabited continent legally “empty,” justifying the dispossession of its First Peoples.

This colonial inheritance never truly disappeared. Even after Federation in 1901, when the colonies formed the Commonwealth of Australia, the legal system remained tethered to Britain. The Constitution was drafted not by ordinary Australians but under the guiding hand of the Crown and to this day Australia has no homegrown bill of rights. The monarch remains the symbolic head of our legal order and the Governor-General holds reserve powers - famously exercised in 1975 when Prime Minister Gough Whitlam was dismissed, proving that “sovereignty” here still bends toward London’s legacy.

In modern times, the language of law has shifted, but the machinery remains. Courts now operate as bureaucracies, processing cases like paperwork rather than seeking truth. Access to justice is largely determined by wealth: corporations and governments can afford endless appeals, while ordinary citizens face prohibitive legal costs, threadbare legal aid and procedural hurdles designed to exhaust rather than protect them. Justice, in practice, is not a right but a privilege purchased by those who can afford it.

The system also feeds itself. Police, lawyers, judges and public servants are all bound together in a culture where job security and institutional loyalty outweigh the pursuit of fairness. To challenge the system from within is to risk career and income; to go along with it ensures promotion, pensions and protection. This “closed shop” of legal insiders has turned justice into an economy - a business model of prisons, paperwork and endless legal fees - while ordinary Australians are told to respect a system that too often fails them.

Meanwhile, the shadow of colonial law continues to fall most heavily on Indigenous Australians. Despite endless inquiries - the Royal Commission into Aboriginal Deaths in Custody (1991) being the most notable - the rates of Indigenous incarceration, deaths in custody and systemic discrimination remain shocking. The very people who first suffered under the lie of terra nullius are still disproportionately targeted by a justice system designed in their absence and maintained at their expense.

This book, From Penal Colony to Paper Justice, traces the hidden truth of Australia’s legal system. It begins with the penal foundations of the colony, follows the thread through Federation and the supposed move to independence and examines how the justice system has evolved into a paper bureaucracy where procedure eclipses fairness. Along the way, it exposes the ways public servants and legal professionals preserve this system for their own security and how its colonial DNA continues to shape who receives justice - and who is denied it.

The truth is simple but uncomfortable: Australia’s justice system is not broken. It is working exactly as it was designed - to maintain order, protect power and preserve itself. The challenge before us is whether Australians are willing to look past the wigs, robes and rhetoric and confront the deeper reality that justice here has always been less about truth and more about control.
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Chapter 1 – Terra Nullius and Legal Fiction
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When the First Fleet landed in January 1788, Britain did not claim Australia through treaty or negotiation. Instead, it declared the land terra nullius - “land belonging to no one.” This was not a description of reality but a legal fiction, one that erased the presence of hundreds of Indigenous nations who had lived, traded and governed here for over 60,000 years. By proclaiming the continent “empty” in law, the Crown gave itself the right to seize it without recognition of prior ownership or sovereignty.

The doctrine of terra nullius was convenient, but it was also dishonest. British explorers and settlers had already encountered flourishing societies with complex systems of law, kinship and land management. Captain James Cook’s own journals in 1770 noted villages, agriculture and governance among the Gweagal people at Botany Bay. Governor Arthur Phillip later relied on military force to suppress resistance, proving he knew the land was anything but empty. Yet legally, Indigenous presence was simply written out of existence.
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LAW AS A TOOL OF EMPIRE

The use of terra nullius was not accidental; it was a weapon of empire. Under international law at the time, Britain had three options when seizing new territory: conquest, cession or settlement. Conquest acknowledged that a land was occupied, meaning that existing inhabitants retained certain rights under the conqueror’s rule. Cession, usually by treaty, involved negotiated transfer of sovereignty. But “settlement” assumed the land was uninhabited, allowing Britain to extend its law wholesale without negotiation.

By declaring Australia a “settled” colony, Britain avoided recognising Aboriginal sovereignty or land rights. It also allowed the English common law to be imposed immediately, without adaptation to local conditions. This decision shaped the entire legal foundation of the continent. Australia’s first courts were not instruments of justice for all peoples; they were mechanisms to enforce British order upon convicts and to legalise dispossession of Indigenous nations.
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THE VIOLENCE OF LEGAL Fiction

The fiction of terra nullius gave cover to decades of dispossession, massacre and displacement. Frontier violence was rarely recognised as war; instead, killings were framed as police “dispersals” or settlers “protecting property.” Aboriginal resistance was criminalised as murder or theft, while colonial aggression was legitimised as law enforcement.

The Myall Creek Massacre of 1838, where 28 Wirrayaraay people were slaughtered by settlers, stands out because it was one of the few instances where white perpetrators were prosecuted and hanged. Yet this was the exception, not the rule. In most cases, colonial courts refused to hear evidence from Aboriginal witnesses on the basis that they were “uncivilised” and therefore unreliable. The law that claimed to be blind was, in practice, deaf and mute to Indigenous testimony.
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MABO AND THE UNMASKING of Terra Nullius

It took more than 200 years for the High Court of Australia to formally overturn the lie of terra nullius. In Mabo v Queensland (No. 2) (1992), Eddie Koiki Mabo and other Meriam people of the Torres Strait challenged the Crown’s claim to absolute ownership of their land. The Court ruled that the common law of Australia could recognise “native title,” acknowledging that Indigenous peoples had lived on and managed land before European settlement.

The judgment was historic: it rejected the idea that Australia had been legally “empty” in 1788. Chief Justice Sir Gerard Brennan famously declared that terra nullius had been a “convenient falsehood” that ignored basic humanity. Yet even in victory, the Mabo decision revealed the limits of the legal system. While it recognised native title, it also confirmed the “sovereignty” of the Crown as ultimate and unquestionable. In other words, the Court could admit the lie of terra nullius while still insisting that British law had always been valid and supreme.
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THE LEGACY TODAY

The ghost of terra nullius continues to haunt the legal system. Native title remains fragile, often extinguished by mining leases, agricultural claims or the assertion of “Crown land.” In Wik Peoples v Queensland (1996), the High Court held that pastoral leases did not automatically extinguish native title - but the decision provoked a political backlash and legislative restrictions under Prime Minister John Howard’s “Ten Point Plan.”

Indigenous Australians remain disproportionately entangled in the criminal justice system. While only about 3% of the population, they account for over 30% of the prison population. This is not an accident of social disadvantage alone, but the continuing operation of a legal system that was never designed to include them. The fiction of emptiness has simply been replaced with the fiction of equality before the law.
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CONCLUSION – THE FIRST Lie

Terra nullius was more than a doctrine; it was the first great legal lie upon which the Australian justice system was built. By erasing Indigenous sovereignty, Britain established a tradition of law that prioritised power over truth, paperwork over people. The legacy of that lie can still be seen in the over-incarceration of Indigenous Australians, the fragility of native title and the continued dominance of Crown sovereignty in Australian law.

To understand the failures of justice today, we must begin here - with the recognition that Australia’s courts and laws were founded not on fairness, but on a deliberate act of denial.
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Chapter 2 – Convict Sentencing: Petty Crimes for Colonial Labor
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Australia’s origins as a penal colony were not simply a solution to Britain’s overflowing prisons; they were a calculated strategy of empire-building. In the 18th and 19th centuries, Britain sentenced thousands of its citizens - often for offences that today would warrant little more than a fine or community service - to years of transportation across the seas. This practice, known as penal transportation, served a dual purpose: it cleared the streets of the poor and dispossessed while supplying a ready workforce for colonial expansion. After the American Revolution ended the flow of convicts to North America in 1776, Britain turned its gaze to the distant shores of New South Wales. What followed was a systematic export of human labor, disguised as justice, where petty thefts and survival crimes became tickets to lifelong exile and forced toil. The convicts were not hardened criminals but ordinary people caught in the web of poverty, their sentences inflated to meet the empire’s hunger for bodies to build its outposts.
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THE SHIFT FROM AMERICA to Australia

For over a century before Australia became the destination of choice, Britain had transported convicts to its American colonies. Between 1718 and 1775, an estimated 50,000 to 120,000 prisoners were shipped across the Atlantic, many for minor infractions. This system provided cheap, indentured labor for tobacco plantations and frontier settlements, turning punishment into profit. When the American colonies declared independence, Britain lost this outlet, leading to a crisis of overcrowding in its prisons and hulks - decommissioned ships used as
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