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BRUTUS. The Essays of Brutus first appeared in the New York Journal between October 1787 and April 1788. Brutus’s essays are often attributed to Robert Yates (1738–1801), a judge and dissenting member of the Philadelphia Convention. Thomas Treadwell (1743–1831), an attorney and state senator, John Williams (1752–1806), a state senator and brigadier general in the state militia, and Melancton Smith (1744–1798), a New York merchant and opponent of Alexander Hamilton, are also among the suspected authors of the Brutus series.
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CENTINEL. The Letters of Centinel first appeared in the Philadelphia Freeman Journal between October 1787 and April 1788. Historians believe that Centinel’s letters were written by Pennsylvania Anti-Federalist Samuel Bryan (1759–1821).

A [MARYLAND] FARMER. The Essays by a Farmer first appeared in the Baltimore Maryland Gazette between February and April 1788. John Francis Mercer (1759–1821), a dissenting member of Maryland’s delegation to the Philadelphia Convention, is believed to be the author of the essays.

THE FEDERAL FARMER. The Letters of the Federal Farmer first appeared in the Poughkeepsie Country Journal between October 1787 and January 1788. Although long associated with the Virginia statesman Richard Henry Lee, it is now believed that the Federal Farmer’s letters were written by Melancton Smith or a close associate.

THE IMPARTIAL EXAMINER. Essays of the Impartial Examiner first appeared in the Virginia Independent Chronicle between February and June 1788. The identity of the author remains unknown.

AN OLD WHIG. The Essays of “An Old Whig” first appeared in the Philadelphia Independent Gazetteer between October 1787 and February 1788. The identity of the author remains unknown.

Note on the Text

Idiosyncratic and archaic spellings and punctuation from contemporary quotations have been preserved.


Introduction

THE AVERAGE AMERICAN holds a low opinion of the Articles of Confederation. Our first national constitution, they believe, was an unsalvageable disaster. Columnist Paul Greenberg sums up the prevailing understanding: “And so, year by year, the infant republic under the old, impotent Articles of Confederation grew weaker and weaker.”1 Only because of the work of the Philadelphia Convention did we survive as a nation. And what a work it was. The Constitution of 1787, we are further told, represents the high point of America’s contribution to the science of government.

The Anti-Federalists, those championing the principles of decentralization embodied in the Articles, are also held in low esteem. Scholars call them “men of little faith.”2 The opponents of the Constitution, Alexander Hamilton taught us in Federalist No. 1, were united by an “interest … to resist all changes which may hazard a diminution of the power, emolument and consequence of the offices they hold under the State-establishments.”3 In other words, they were selfish, myopic men wanting to remain big fish in various small ponds. Greenberg is perplexed about how the Anti-Federalists would have risked their lives in the Revolution, “but then were unwilling to establish a new government strong enough to protect it.”4

The prevailing wisdom tells us further that Anti-Federalists were simply complainers. John E. Semonche, a professor of history at the University of North Carolina, writes that when faced with a crisis in the continental government, the Anti-Federalists “had no ready alternative to suggest.”5 They could only criticize the proposed Constitution and urge that the people stay the course of the Articles. Their lack of ideas and losing effort in the ratification process rightly “relegate[d] their cause to the scrap heap of history.”6

In imbibing the conventional wisdom, Americans are impoverished intellectually, governmentally, and historically. The Articles certainly had their problems, but this first document of union led us to victory over the superpower that was Great Britain, and it also preserved the rights of the people of the several states to govern themselves. The issue of the Revolution was whether Americans would be ruled by the centralized government in Westminster, or whether they would make their own laws in their various state and local assemblies. The Revolution was not fought to replace one puissant central government with another. Inasmuch as the two main goals of the Articles were victory over Great Britain and preservation of self-government in the states, the Articles were a success story.

Rather than men of little faith, the Anti-Federalists were men of great faith. Their faith, however, was in a concept of republicanism alien to us today. Indeed, one Anti-Federalist writer, chaffing at the “anti” prefix attached to his cause, remarked that a more accurate designation for the opponents and proponents of the Constitution would be Republicans and Anti-Republicans. “The opposers are generally men who support the rights of the body of the people, and are properly republicans,” wrote New Yorker Melancton Smith as “the Federal Farmer.” “The advocates are generally men not very friendly to those rights,” he continued, “and properly anti-republicans.”7

The Anti-Federalists believed that republican liberty had the best chance of survival in small units in which the people participated actively. Representatives, they reasoned, should reflect the interests of their constituents, mix with them, and be amenable to their wishes. This type of government could exist only on a small scale. Once a unit of government reached a certain size, representatives would be alien to their constituents and work with a centralized bureaucratic apparatus to impose rule from above.

Of course, even in small units, the Anti-Federalists advocated multiple checks on power. Elections should be held annually. Term limits were necessary so that no man got too comfortable wielding the reins of power. If these checks failed, the people could always nullify any offending legislation while serving on juries. Juries of the vicinage, in Anti-Federalist America, had the ultimate control over substantive law.

The Anti-Federalists also championed local militias over a standing army. The militia was a democratic institution composed of all free male citizens able to bear arms. Regular drills were community events where the people discussed political affairs and enjoyed fellowship. Unlike many professional armies, the militia was meant purely for defensive purposes and not for foreign entanglements or interventionism.

Far from having no answers to the problems facing the Confederation, the Anti-Federalists, like most citizens at the time, were willing to grant Congress additional powers over continental concerns. Unfortunately, the Articles required unanimous consent for amendments and this made change difficult. If as much energy had gone into removing the unanimity requirement for amendments as went into the Philadelphia Convention, the convention would likely have been unnecessary.

Even after the Philadelphia Convention exceeded its charge to revise the Articles and instead created a new system of government, the Anti-Federalists were quick to offer concrete suggestions when they encountered defects in the proposed Constitution. The state ratifying conventions suggested over 200 amendments and were promised that the new federal Congress would entertain these amendments early on. Congress did submit a bill of rights to the states, but it largely ignored the substantive amendments submitted by the various state conventions.

A careful examination of the amendments proposed by the ratifying conventions and the reasoning behind Anti-Federalist criticisms of the Constitution is revealing. To the surprise of moderns, these men of little faith look awfully prescient. Indeed, they were eighteenth-century Cassandras. Cassandra was the daughter of King Priam and Queen Hecuba of Troy. The god Apollo granted Cassandra prophetic powers, but later cursed her after she refused his advances. Cassandra was permitted to keep her prophetic abilities, but as punishment Apollo decreed that no one would believe her visions of the future. During the Trojan War, she continually predicted the fate of Troy, but was locked away because King Priam thought she was insane.

To our detriment, we have locked the Anti-Federalists away and dismissed them as reactionaries and cranks. An honest reassessment of their writings, however, shows that they foresaw how the national government would abuse certain constitutional provisions. Their predictions about consolidated government and government removed from the human scale have come to pass.

Our government today is approaching bankruptcy and few, if any, human activities are beyond its control. Local self-government and individual liberty have been cast aside in favor of a centralized regulation of things. If we truly desire to reform our national government, we would do well to dust off the Articles of Confederation, the Anti-Federalists’ writings, and the amendments proposed by the state ratifying conventions. These principles are born of the Declaration of Independence and can guide us back to a truly republican form of government.
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IN THE WANING summer days of 1774, delegates from twelve of the thirteen British North American colonies made their way toward Philadelphia. Only the remote and sparsely populated colony of Georgia did not send emissaries. The delegates had been elected by extra-legal committees of correspondence or colonial conventions. A year earlier, Samuel Adams had called for a continental congress to meet, to draft a bill of rights, and to appoint an ambassador to the British Court. Adams’s proposal received few endorsements outside of Massachusetts. Other colonial leaders feared that such a meeting would unnecessarily antagonize the mother country.

The political landscape changed markedly in March 1774 when Parliament passed the Boston Port Act, which closed Boston Harbor to all commerce. The Port Act aimed to punish Bostonians for the Tea Party that occurred in December 1773. Although the Tea Act had reduced the price of tea, the colonists vehemently objected to the measure because, if enforced, it would have set a revenue precedent and formed the foundation for other parliamentary acts undermining colonial home rule. To prevent the offloading of the tea or the seizure of the tea by customs officials, the vessels carrying the East India tea were boarded and the cargo was tossed into the frigid Atlantic.

Adams and his associates immediately called on the other colonies to stand with Boston as the British army and navy prepared to enforce the Port Act. The town’s committee of correspondence suggested a “Solemn League and Covenant” whereby all colonies would suspend trade with Great Britain. Although Boston’s economic distress meant economic gains for other ports and colonies, a substantial number of Americans viewed the Bostonians as kindred enduring pain for a common cause. New York’s Committee of Fifty-one, for example, described Massachusetts as “suffering in the defense of the rights of America” and opined that any suggested remedy would be fruitless “unless it proceeds from the joint act and approbation of all.”1 Moreover, with tempers flaring in New England, the leaders of the other colonies saw creation of a congress as a prudent step whereby alternatives to violence could be discussed. Merchants also hoped that a general congress might deflect Boston’s suggestions of a boycott of British trade.

As the delegates traveled to Philadelphia, they certainly contemplated the various local resolutions and newspaper essays offering suggestions on the goals and directions of a congress. In addition, many of the delegates were familiar with more widely circulated pieces such as Thomas Jefferson’s Summary View of the Rights of British America and James Wilson’s Considerations on the Nature and Extent of the Legislative Authority of the British Parliament. These two documents provide a snapshot of the forward-thinking patriot mindset as the First Continental Congress convened.

Jefferson’s Summary View originally was written as proposed instructions to Virginia’s delegates, but was published as an essay in August 1774. Jefferson urged a “humble and dutiful” address to the king protesting the “unwarrantable encroachments and usurpations” of Parliament.2 Such an address would make clear that George III was the “central link” of the British Empire in his executive office.3 In this capacity, Jefferson urged the king to recognize that the colonies were outside the jurisdiction of Parliament and should be governed by their own duly elected legislatures. Jefferson went so far as to describe Parliament as “a body of men foreign to our constitutions” bent on causing “further discontents and jealousies among us.”4 Hence, Jefferson entreated the king to exercise his veto power to protect the colonies from encroachments of Parliament. Of course, Jefferson did not give George III a free pass, but also complained that the king had left the colonists to the intrigues of evil ministers and parliamentarians. Further, Jefferson chastised the king for acting outside his authority in many instances, such as sending armies to America without the consent of the people.5 Jefferson ended the essay by entreating the king to “[l]et no act be passed by any one legislature, which may infringe on the rights and liberties of another.”6

Similarly, Wilson opened his pamphlet by questioning whether “the legislative authority of the British parliament extend[s]” to the colonies.7 In answering this question, he averred that “no one has a right to any authority over another without his consent.” 8 Wilson observed that the franchise is a powerful force whereby the electors can express their displeasure or reward faithful service. Without being held accountable by frequent elections, parliaments—though once elected—can easily become despotic. To prove his case, Wilson pointed to the Long Parliament (1640–53) which began its existence opposing the extra-constitutional government of Charles I and ended as an ignominious body distrusted by the people. Because the colonists elected no members of Parliament and laws enacted for the colonies did not operate on the MPs themselves, Wilson denied that Parliament could rightly make law for Americans. “[T]hat the colonies are not bound by the acts of the British parliament,” Wilson announced, “because they have no share in the British legislature.”9 The king, however, was owed allegiance by the colonists “because they have hitherto enjoyed, and still continue to enjoy, his protection.”10 Although Wilson professed his allegiance to George III, he nonetheless reserved the right to transfer that allegiance elsewhere if the king ceased to provide security.

The First Continental Congress

The first delegates began to arrive in Philadelphia as August turned to September. Summer was still in full force and the New England delegates complained of the “extream Heat.”11 While they waited for their numbers to increase, the delegates used the time to get acquainted. Lavish dinners and other functions were held that allowed the delegates to educate themselves on the sentiments of the colonies in general. These were daily affairs and John Adams described the feasts as “incessant.”12 As they mingled, the delegates certainly learned that the Congress would be a fusion of differing interests and expectations. While almost all were alarmed by the recent parliamentary enactments, opinions were shaded by a variety of factors such as a colony’s size, urbanization, claims to western lands, and slave ownership. Vast differences abounded within each colony. Patriotic fervor tended to increase as one moved toward the frontier or into large towns. Parts of some colonies had little to bind them together other than boundaries drawn on maps in London. Backcountry South Carolina, for example, was a solar system removed from urbane Charleston.

When most Americans think of the First Continental Congress, they envision a group of men preparing to declare independence. The instructions of the delegates tell a different story. For instance, Pennsylvania instructed its delegates to consult with the other colonies in obtaining a redress of grievances to establish that “Union & harmony between Great-Britain and the Colonies, which is indispensably necessary to the welfare and happiness of both.”13 The various instructions often condemned the Boston Port Act and other measures, but the delegates were charged to take a prudent and united course in protecting American rights and in securing a favorable connection with the mother country. The several colonies sent the delegates to remonstrate and cajole, not to rebel or form a new nation.

The delegates were given two choices on a meeting place: Carpenters’ Hall or the Pennsylvania State House. The former had been offered by the master builders of the city and the latter by Joseph Galloway, speaker of the Pennsylvania Assembly. In an effort to show solidarity with the working people, the delegates chose Carpenters’ Hall. Galloway was insulted by the rejection of the State House, and realized that the more ardent patriots—especially those from Massachusetts, Virginia, and the Carolinas—had made the decision long before a vote was taken.14 Thus, what Caesar Rodney of Delaware called “the greatest Assembly … that was ever Collected in America” began its work on September 5, 1774.15

When the Congress convened, the first significant issue was voting. Should each colony have one vote, or should votes be weighted according to population, or wealth, or some combination thereof? All things being equal, this issue appears to be a question pitting continentalists versus localists. Patrick Henry of Virginia rose and averred that “it would be a great Injustice, if a little Colony should have the same Weight in the Councils of America, as a great one.”16 In the midst of debating this issue, an erroneous report was received that Boston had been bombarded by British artillery. This prompted Henry to push harder for voting based on population. Henry claimed that “Government is dissolved” and that distinctions between the colonies “are no more.”17 Then, in a phrase worthy of a modern ad campaign, Henry declared that “I am not a Virginian, but an American.”18

Although these words seem to place Henry at the head of the continentalists, one should not forget that Virginia was the most populous colony in North America. Thus, under Henry’s proposal his state would exercise more power than the others. The other delegates did not buy into Henry’s rhetoric. John Jay of New York doubted Henry’s claims about the end of government and reminded him that the Congress had assembled to suggest changes to the current system and not to form a new constitution. Others agreed that there was simply no way to judge the importance or weight that should be accorded to each colony. Records reveal no other delegates echoing or lauding Henry’s disingenuous claims about being an American. Writing home to his son, Samuel Ward of Rhode Island simply noted that “some of the larger Colonies wanted a larger Number of Voices.”19 Because the delegates did not have enough data on hand regarding the wealth or population of the different colonies, Congress had little choice but to allot each colony one vote in the proceedings. The large states acquiesced but resolved to revisit voting at a more opportune time.

With this basic issue decided, the delegates moved to other matters such as the foundation of American rights. Richard Henry Lee of Virginia argued that the colonists’ rights were “built on a fourfold foundation—on Nature, on the british Constitution, on Charters, and on immemorial Usage.”20 Other delegates urged for some combination of the four. John Jay of New York stood on the law of nature coupled with the British Constitution to ascertain colonial rights. John Rutledge of South Carolina opposed recourse to the law of nature and suggested that the colonists stand firm on the British Constitution. James Duane of New York agreed that the law of nature should be avoided inasmuch as the inherent rights of Englishmen were sufficient and possibly “will make us independent.”21 Joseph Galloway of Pennsylvania explained that he had looked for the rights of Americans in the laws of nature, but discovered nothing helpful. The British Constitution, on the contrary, was the true repository of American rights. Galloway reasoned that the fundamental rule of the British Constitution was that “no Law shall be binding, but such as are made by the Consent of the Proprietors in England.”22 Because the Americans had not consented to any law since the emigration of their ancestors, Galloway claimed that they were exempt from all acts of Parliament made since that time. He conceded that his arguments could lead “to an Independency of the Colonies,” but believed that even Lord North would be forced to agree with this reasoning.23

Suffolk Resolves

While Congress was debating the foundations of American rights, a convention of towns was held in Dedham, Massachusetts. This meeting had been planned by Samuel Adams and the Boston committee of correspondence prior to Adams’s departure for Philadelphia. Adams hoped that this Suffolk County Convention would approve the creation of an independent provincial assembly expressing allegiance to the Continental Congress rather than the British government. In conjunction with Dr. Joseph Warren, Adams had drafted a resolution to be introduced at the Suffolk Convention and planned to have these forwarded to Philadelphia after they were adopted.

Just as Adams had planned, things went smoothly in Dedham. On September 9, 1774, a series of resolutions was passed and, thanks to the hard riding of Paul Revere, reached Philadelphia in six days. On September 17, the Suffolk Resolves were presented to the Continental Congress. The Resolutions began by “cheerfully acknowledge[ing] the said George the Third to be our rightful sovereign” to whom allegiance is owed.24 Although loyal subjects, the convention also observed that they were duty bound to defend their liberties and “to hand them down entire to future generations.”25 Recent acts of the British Parliament had infringed these liberties and thus were a nullity in the province. The Resolves especially took aim at the recent Massachusetts Government Act, which altered provisions of the colony’s charter allowing for the election of many colonial officials. The Act placed this power in the hands of the British government and also directed that the royal governor would appoint judges for the courts of the province. The Resolves claimed that the changes to the charter created “unconstitutional officers” and described anyone who used the court system as an enemy cooperator. Any judge or other official accepting an appointment from the British government was urged to resign immediately.

Because of the recent actions of British forces, the Resolves urged the people to “use their utmost diligence to acquaint themselves with the art of war as soon as possible” and to drill regularly.26 Such measures, the Resolves emphasized, were merely for defensive purposes. The people should act with restraint and refrain from rioting or any attacks on the property of others. In closing, the Suffolk Convention promised to duly submit to all recommended measures proposed by the Continental Congress “for renewing that harmony and union between Great-Britain and the colonies.”27

To the joy of the Massachusetts delegates, Congress approved the Suffolk Resolves unanimously and recommended that the colony persevere “in the same firm and temperate conduct as expressed in the resolutions.”28 Congress also recommended that all other colonies should direct supplies to Boston so long as a need existed. John Adams declared that his comrades in the Congress expressed “generous, noble Sentiments” when considering the work of the Suffolk Convention. “This day convinced me,” wrote Adams, “that America will support Massachusetts or perish with her.”29 Samuel Adams concurred with John. Pleased that the Suffolk Convention had the desired effect, he wrote home that “America will make a point of supporting Boston to the Utmost.”30

Suspension of Commerce

Perhaps spurred on by the spirit of the Suffolk Resolves, Congress turned to the issue of a boycott of British goods. The motion was made by Richard Henry Lee of Virginia. Many delegates believed that a boycott would cripple the British economy and persuade the Crown to make reforms in colonial policy. Samuel Chase of Maryland predicted that a trade boycott “must produce a national Bankruptcy, in a very short Space of Time.”31 Thomas Lynch of South Carolina concurred with Chase’s prediction and speculated that “immediate Relief” from Parliament would follow.32 Robert Treat Paine of Massachusetts opined that without American flaxseed 500,000 Irishmen would be out of work and foment rebellion in the British Isles.33 John Adams’s diary reveals that most delegates strongly supported a suspension of commerce with Britain and that much of the debate centered on when the suspension would begin.

During the discussion of non-intercourse, Galloway rose and averred that a suspension of commerce would not result in the relief of Boston, but instead would result in the ruin of the colonies. He predicted that unemployment and poverty would follow. Sensing that non-intercourse would quickly lead to war, Galloway begged the delegates to come to terms with the mother country.34 He proposed a plan that would have united the thirteen colonies within the British Empire. Galloway called for the creation of a continental assembly that he described as “a British and American legislature” that would “regulat[e] the administration of the general affairs of America.”35 The several colonial legislatures would choose the members of the assembly every three years. In theory, this legislature would be “an inferior and distinct branch of the British legislature” although it would handle all continental matters.36 Each colony would “retain its present constitution, and all powers of regulating and governing its own internal police, in all cases what[so]ever.”37 In recognition of the king’s authority, he was to appoint a president general to execute the laws passed by the new legislature.

James Duane of New York seconded the plan and described it as reaching “a lasting Accommodation with G. Britain.”38 Fellow New Yorker John Jay gave the plan his endorsement and advocated its adoption. Duane also urged his colleagues to submit to parliamentary laws regulating trade. Galloway picked up on this point and asserted that “Every Gentleman here thinks that Parliament ought to have the Power over Trade, because Britain protects it and us.”39 Galloway observed further that America could never be unified if each colonial legislature claimed the right of regulating trade. Such a power needed to be lodged in a central body.

The more radical members of Congress feared the Galloway plan. They distrusted any measure that bound the colonies closer to the mother country. Although the delegates all professed to be reconciliationists, a large number believed that reconciliation meant a loose relationship with Great Britain. Protests went up that the various colonial legislatures should be consulted before such a plan was debated. Others claimed that consideration of Galloway’s proposal exceeded the Congress’s authority. In the end, Galloway’s plan went nowhere.

Economic sanctions, styled as the Association, proved to be the preferred course of conduct. Congress complained that since approximately 1763, the British ministry had embarked on “a ruinous system of colony administration … calculated for inslaving these colonies, and, with them, the British empire.”40 To obtain redress of grievances, the Congress resolved, beginning December 1, 1774, to cease importation of goods and wares from Great Britain, Ireland, and the West Indies. Beginning in September 1775, the colonies would cease exporting merchandise or commodities to British territories. This later date was urged by the Southern colonies that depended on exports for economic survival. The Association made an exception for the exportation of rice to Europe to assuage concerns of the South Carolina contingent that their economic fortunes would be destroyed.

The Association promised to encourage frugality and economy among the colonies and prohibited merchants from raising prices in light of the looming shortages that non-importation would cause. The Association urged that a committee be elected in every town to ensure that all colonists adhered to the terms of the economic boycott. Those who did not would have their names published in local newspapers and suffer universal odium.

Desiring to reach out to British supporters of colonial rights, the Congress also adopted an address to the People of Great Britain. Congress described Great Britain as a nation “led to greatness by the hand of Liberty” that was now “forging chains for her Friends and Children.”41 The turnabout was from one of two causes: lack of virtue or negligence “in the appointment of her rulers.”42 Hinting that the latter was the true cause, the Address warned that if America was subjugated, it would be much easier for wicked ministers and others to “enslave” the good people of the mother country.43

Claiming the same rights “as our fellow-subjects in Britain,” the Address denied that any “power on earth has a right to take our property from us without our consent.”44 Echoing a point made by Galloway during the debates, the Address asked: “Why then are the Proprietors of the soil of America less Lords of their property than you are of yours, or why should they submit it to the disposal of your Parliament, or any other Parliament, or Council in the world, not of their election?”45 The Address then chronicled the constitutional violations of American rights beginning with the Stamp Act and ending with statutes targeting Boston. “Place us in the same situation that we were at the close of the last war,” the Address implored, “and our former harmony will be restored.”46

The delegates approved a Declaration and Resolves in which they protested recent coercive legislation as “impolitic, unjust, and cruel, as well as unconstitutional, and most dangerous and destructive of American rights.”47 They reemphasized that Parliament lacked the power to meddle with internal colonial affairs inasmuch as the colonies “are entitled to a free and exclusive power of legislation in their several provincial legislatures.”48 In a concession to the health of the empire, the Congress declared that Americans would “cheerfully consent to the operation of such acts of the British parliament … restrained to the regulation of our external commerce, for the purpose of securing the commercial advantages of the whole empire to the mother country.”49

As Congress concluded its business, many delegates felt satisfaction with the work done and hoped for good news from London. In a letter to William Lee, Richard Henry Lee expressed “great hopes that their [the proceedings’] vigor and unanimity will prove the ruin of our Ministerial Enemies and the salvation of American Liberty.”50 Fervently believing in the righteousness of the cause, Richard Henry opined “that if [the] Ministry have not their hearts hardened, as the Scripture has it, they will best consult the good of their Country and their own safety by a prudent and speedy reversal of their ill judged measures.”51

Fearing that their adversaries’ hearts might remain stone rather than flesh, the First Congress resolved that another Congress should meet on May 10, 1775. This was a prudent step inasmuch as the principles put forth in the various addresses and declarations were constitutional heresy to the British. The result of the Glorious Revolution was that Parliament claimed an uncontrollable sovereignty over the British Empire. The rejection of Parliament was, in the view of many British subjects, a rejection of the British constitution.
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The Issue Forced






UPON RECEIVING THE petitions from the First Congress, American allies in Britain advocated prudent measures. Edmund Burke, for instance, warned that arguments used to undermine the claims of the Americans would “subvert the maxims which preserve the whole spirit of our own liberty.”1 Burke had long advocated that colonial policy should be returned to its pre-1764 standing—a time before Parliament attempted to meddle in what the colonies saw as purely internal matters. The Earl of Chatham (William Pitt) urged that all troops be withdrawn from Boston as a gesture of good faith. This proposed step toward reconciliation, however, garnered little support in Parliament. Unfortunately for the Empire, Burke and Chatham were in the minority. Most of those holding power agreed with Sir John Burgoyne that the colonists acted as “our spoilt child, which we have already spoiled with too much indulgence.”2

On February 5, 1775, Parliament declared that Massachusetts was in a state of rebellion. The colonists, Parliament averred, “have proceeded so far to resist the authority of the Supreme Legislature, that a rebellion at this time actually exists within the said Province.”3 On March 30, 1776, King George III endorsed the New England Restraining Act. With this measure, New England was limited to trading with Great Britain and denied access to the fisheries of the North Atlantic.

Armed Conflict

In Boston, hostilities seemed imminent. The British had stationed 4,000 redcoats in a town of 16,000. Relations between the soldiers and citizens had not improved since the so-called Boston Massacre of 1770 when five citizens were killed after a mob taunted a private guarding the customs house. To make matters more dangerous, both sides were now stockpiling weapons and ammunition. Militia units drilled and the best of the citizen-soldiers were designated “minutemen” based on their training to be ready for duty in sixty seconds. Add a small spark to the Massachusetts Bay area and an explosion would surely follow.

The spark came in April when General Thomas Gage sent sixteen companies to Concord to seize munitions stored there. When patriot leaders realized that unusual troop movements were afoot, they sent Paul Revere to Lexington where Samuel Adams and John Hancock had been in hiding. Realizing that the target of the British raid was the supplies stored in nearby Concord, minutemen began assembling. When the opposing forces met in Lexington, the British regulars killed seven patriots quickly and wounded nine more. It was an easy victory for the regulars. They celebrated and then marched on to Concord.

However, at Concord, a sizeable force of patriots had gathered and persuaded the British to retreat. As the soldiers retreated over a bridge, a bottleneck developed and the stranded troops were easy targets for the militia. As the British column wound its way back to Boston, the patriots took shortcuts through the woodlands and farms and continued to harass the regulars. The Americans fought Indian style, hiding behind trees and fences to fire, and then retreating into the woods to reload. Seventy-three British troops were killed and 200 wounded. Open warfare had begun.

For the independence-minded patriots, the clash at Lexington was good news. Writing to Horatio Gates, Thomas Johnson of Maryland said that he “was not at all sorry the pent up flame has broken out.”4 Others were less sanguine. Benjamin Franklin observed that civil war had arrived and that neither he nor younger Americans “may live to see” the end of it.5 Delegates on the journey to the Second Continental Congress reported a martial spirit in the air. For example, Richard Caswell of North Carolina described meeting hundreds of men under arms and receiving “all the Military honors due to General Officers” as he traveled northward.6 In Philadelphia, the delegates encountered a constant “sound of Drums & Fifes” as companies drilled twice daily.7 John Adams reported that even the pacifistic Quakers were forming companies.8

Second Continental Congress

The Second Continental Congress convened on May 10, 1775, in Philadelphia. Fifty of the 65 delegates attending the Second Congress had been members of the First. A Georgia parish elected Lyman Hall to serve and with his arrival all 13 colonies had representation in this continental assembly. Early in the proceedings, John Hancock presented the delegates with a letter from the Massachusetts General Congress urging creation of “a powerful army … to stem the rapid Progress of a tyrannical Ministry.”9 Only by throwing overwhelming force into the conflict, the letter stressed, could the redcoats be checked and American allies in England have an opportunity to punish the king’s wicked advisors. After receiving the letter and documents describing the fighting at Lexington and Concord, the Congress resolved itself into the committee of the whole “to take into consideration the state of America.”10

On May 16, Richard Henry Lee of Virginia opened the debate with proposals to raise a continental army. This caused John Rutledge of South Carolina to ask pointedly whether the Congress should aim for independence or “a Restoration of Rights & putting of Us on Our old footing.”11 John Adams rose and explained that the colonies should strive for independence from Parliament, but seek a “dependence on the Crown.”12 Concerned at the direction of the debate, John Dickinson of Pennsylvania suggested a three-pronged approach. First, the Congress should prepare for armed conflict. Second, Congress should vigorously prosecute the war lest the king’s ministers conclude that the colonists lacked the fortitude to battle for liberty. Third, Congress should continue to seek reconciliation with the mother country and concede Britain’s right to regulate trade.

In arguing the first two points, Dickinson quoted speeches from British statesmen expressing the general opinion that “Great Britain is contesting for her very Existence in this Dispute with America.”13 Full American independence would not come without a great fight and expense of blood and treasure. Considering the resources and manpower Great Britain was about to devote to prosecuting the war, preparations in the colonies were required. This colonial unity and firmness, Dickinson hoped, would procure relief by a change of royal advisors and measures. In his arguments for provisions for war, Dickinson said little with which even the most rabid Son of Liberty could disagree. The controversial matters arose when Dickinson turned to the idea of negotiation.

Dickinson advocated that a new petition be presented to George III that omitted claims of rights, but instead “express[ed] in the most acceptable Manner our unfeigned Devotion to His Majesty & the State from which We derive our Origin.”14 Dickinson believed that such a petition would somehow penetrate the heart of the king, but for those who doubted the efficacy of yet more parchment sent to London, Dickinson observed that nothing was lost. “Events must happen,” he averred, “as if We had only prepared for War.”15 Dickinson believed that based on the bonds of kinship, the colonists ought to reach out one more time. He remarked that if American forces were victorious in a war, the triumph would be over their fathers from whom Americans inherited liberty and derived many blessings such as protection from the powers of Europe.

Dickinson questioned how Americans could have true happiness except in “a State of Dependence upon & subordination to our Parent State.”16 Dickinson explained that he meant by dependence and subordination the power of the king in making laws, enforcing laws, and in his prerogative power. Parliament also had a role to play in this system of dependence and subordination. Parliament should have the power of regulating all of the Americans’ foreign trade. Dickinson denied that Parliament should have any power of taxation related to the colonies.

Hence, Dickinson suggested that Congress should send emissaries to London with the power to deal with the British and reach some agreement. Considering American success at Concord, the colonists operated from a position of strength. Negotiations would come sooner or later. Why not make all efforts to spare the people the horrors of a prolonged war by proposing terms of accommodation now? This would also show the world that the colonists had done everything possible to avoid the mass spilling of blood. Negotiations had the added benefit of giving the Association time to work and hit Britain in her pocketbook.

The New England delegates and those favoring independence scoffed at Dickinson’s proposal for an address and negotiation. Writing to Moses Gill, John Adams observed that the “cancer” of the corrupt British rule “is too deeply rooted and too far spread to be cured by any thing short of cutting it out entire.”17 Rather than draft petitions, stockpiling “powder and artillery are the most efficacious, sure, and infallible conciliatory measures we can adopt.”18 The various colonies and the First Congress had sent fawning addresses to George III praising his wisdom and rule. They had expressed loyalty to the king and a willingness to defend his person with their lives. These resolves and addresses had achieved nothing and Dickinson’s hopes for dependence and subordination were chimerical. This radical faction wanted to drive the British regiments quartered in Boston into the sea.

The independence-minded colonists realized, however, that they needed the reconciliationists like Dickinson. The First Congress achieved success based, in part, on its unity. British aggression at Lexington and Concord led to even more unity among the delegates and the people at large. Just the month prior to completion of Dickinson’s petition, 2,200 British regulars charged American positions in the famed Battle of Bunker Hill. The regulars suffered the loss of 226 men killed and over 800 wounded. The American losses were but a fraction of this. The British obtained their objective but at enormous cost. Momentum naturally was swinging toward independence and events such as Bunker Hill, the pro-independence party knew, likely would push the reconciliationists further toward the radical camp. If they refused to petition, John Adams feared that “Discord and total Disunion would be certain.”19 For these reasons, Congress approved the so-called Olive Branch Petition drafted by Dickinson.

An Olive Branch

The petition described the difficulties between the colonists and the mother country as originating from wicked and ill-informed ministers who developed policies that were not in the interests of the king or his loyal subjects in America. These ministers had “compelled” the colonies “to arm in our own defense” and to spill blood in an effort to protect home and hearth.20 Although the colonists disdained these ministers, they expressed great warmth for the person, family, and government of the king. If only the great king would act to extricate the colonies from the circumstances created by others, then George III would be remembered as an illustrious personage. The petition concluded by wishing the king a long and prosperous reign over all his dominions.

To modern ears, the obsequious language of the Olive Branch Petition seems out of place after hostilities had erupted. One could question how anyone in July 1775 harbored any real hope of a compromise or believed that the king would gallop to the rescue. We must remember that the events of 1774 ushered in a new era of popular participation in politics that concerned many Americans. The colonies had always been known for the spirit of equality where, in the words of historian Gordon Wood, “ordinary people were closer in wealth and property to those above them and felt freer from aristocratic patronage and control than did the common people elsewhere in the Western world.”21 But now in sundry towns, artisans and mechanics played critical roles in committees enforcing the provisions of the Association. They also assumed active leadership roles in many committees of safety that became the de facto governments in the colonies. These commoners called for expansion of the franchise and other reforms. Conservatives feared this revolution in politics and looked to the ancient institution of monarchy as a stabilizing force that could preserve a hierarchal order and prevent the uneducated rabble from making government a playhouse of folly.

Gouverneur Morris of New York expressed this fear in early 1774: “The mob begin to think and to reason. Poor reptiles! it is with them a vernal morning; they are struggling to cast off their winter’s slough, they bask in the sunshine, and ere noon they will bite, depend upon it. The gentry begin to fear this… I see, and I see it with fear and trembling, that if the disputes with Great Britain continue, we shall be under the worst of all possible dominions; we shall be under the domination of a riotous mob.”22 Dickinson and his ilk knew that the Olive Branch Petition was a long-shot, but they had to try to reach a middle ground between total submission to Parliament or rebellion.

In the summer of 1775, Congress agreed on the creation of a continental army. Congress planned to raise 15,000 soldiers. To cement Virginia to the cause, John and Samuel Adams pushed George Washington as the commander of the army. Washington, clad in his old uniform worn in the Seven Years’ (“French and Indian”) War, proceeded to Boston where large numbers of armed New Englanders had gathered. To support the army, Congress authorized an emission of Continental currency on June 22, 1775. To prop up the currency, Congress asked each colony to levy taxes for its portion of the issue. A colony’s share was determined based on its population. This was but the first of eleven issues of “Continentals.” By the end of the war, Congress would have printed approximately $241,550,000 in paper money.

George III refused to accept Dickinson’s petition and issued a royal proclamation making clear his position on American affairs. “[W]e have thought fit,” declared the king, “by and with the advice of our Privy Council, to issue our Royal Proclamation, hereby declaring, that not only all our Officers, civil and military, are obliged to exert their utmost endeavours to suppress such rebellion, and to bring the traitors to justice, but that all our subjects of this Realm, and the dominions thereunto belonging, are bound by law to be aiding and assisting in the suppression of such rebellion.”23 This was the response many in the colonies expected. Writing to James Warren, Samuel Adams believed that his more conservative colleagues were finally understanding that “it is folly to supplicate a Tyrant.”24

If the British position needed any more clarification, it came in December 1775 in the form of the Prohibitory Act. Parliament prohibited all trade with the colonies and declared that all ships found engaging in trade with the Americans would be taken and forfeited to the king. Historian Merrill Jensen describes this Act as “a practical declaration of independence by the British government, as formal an act of abdication as could be penned.”25

Common Sense

When the New Year dawned and the colonists pondered the implication of the Prohibitory Act, a pamphlet appeared on the streets of Philadelphia. Within just a few weeks, more than 100,000 copies were printed. Written in plain language and meant for the common man, Thomas Paine’s Common Sense asserted that no union with Britain should be desired. Paine began his pamphlet with an attack on the institution of monarchy—the very institution on which American conservatives were depending to rescue them from acts of Parliament and ministerial policies. Paine described the institution as one concocted by heathens and copied by the wayward children of Israel. Little did they realize that the first human king on the earth was likely “the principal ruffian of some restless gang” whose savagery “obtained him the title of chief among plunderers.”26 Hence, the idea of monarchy should repel all men capable of reason.

Paine challenged the claim that the colonies derived benefits from Britain. Observing that American products would be sought after in Europe, Paine argued that connection with Britain only involved America in unnecessary foreign wars and antagonized nations that were our natural trading partners. He also found it absurd that an island kingdom could claim to govern a continent that had differing interests from the parent country.

Paine claimed that reconciliation, after Lexington and Concord, was not a possibility. The ministry had made no good faith efforts at addressing American grievances. With bloodshed having taken place, no true union of friendship and confidence could be restored. Instead of debating reconciliation, Americans should consider forming a continental government and omit the institution of monarchy. In America, Paine declared, “law is the king.”27 The country would be an asylum for all those seeking freedom and security.

Paine’s work certainly moved the people toward independence. In the words of Mel Bradford, Common Sense “gave to Anglo-American amity the last little push required to remove it as an impediment to independence.”28 But it would take other considerations to change the minds of the ardent reconciliationists. Despite strong words from George III, key conservative leaders still held out hope for an amicable resolution to the family quarrel. This began to change drastically in May 1776 when Congress learned that the king had hired German mercenaries. George III agreed to pay £7 for each soldier provided. While serving the king, each soldier would receive the same pay as British regulars. The king’s use of foreign troops was proof (as if more was needed) that the British monarch meant to conqueror the colonies.

The hiring of mercenaries also focused the delegates on financial issues. To stand firm with the resources of Great Britain thrown at them, the colonies would need help from abroad. Great Britain’s enemies might be persuaded to provide loans and military hardware to the Americans. But, before any nation considered such a step, it would need assurance that the colonies desired a full and complete separation from Great Britain. France and Spain, for example, would not risk intervention if they believed that the colonists would return to the British fold as soon as some of their demands were met. These concerns prompted Congress to consider a formal declaration of independence.

Independence

On June 7, 1776, Richard Henry Lee, acting on instructions from Virginia’s convention meeting in Williamsburg, offered the following motion:


That these United Colonies are, and of right ought to be, free and independent States, that they are absolved from all allegiance to the British Crown, and that all political connection between them and the State of Great Britain is, and ought to be, totally dissolved.

That it is expedient forthwith to take the most effectual measures for forming foreign Alliances.

That a plan of confederation be prepared and transmitted to the respective Colonies for their consideration and approbation.29



John Adams seconded the motion. The conservative delegates were able to postpone consideration of independence until the beginning of July. However, in case independence was declared, Congress appointed a committee to have ready a declaration so no time would be lost. The members of the committee were Thomas Jefferson, John Adams, Benjamin Franklin, Roger Sherman, and Robert R. Livingston. Two days later Congress appointed a committee to prepare a plan of confederation. Each colony had one delegate assigned to this committee.

The delay in Congress had no effect on Virginians who had instructed Lee to move for independence. The issue of independence, for practical purposes, was settled in Virginia when Lord Dunmore bombarded Norfolk on New Year’s Day 1776. On June 28, 1776, Virginians adopted a new constitution making clear that the union with Great Britain was severed. The Congress had yet to declare independence, but Virginia had assumed her place among the nations.

Jefferson’s notes reveal that the opposition to independence in Congress was led by James Wilson, Robert R. Livingston, Edward Rutledge, and John Dickinson. They claimed that the people—especially those in the middle colonies—were not ready to break with Great Britain and that Congress should give them more time to “join in the general voice of America.”30 Some colonies had not given their delegates instructions on independence; therefore, Congress should wait until colonial assemblies met and had a chance to debate the independence issue. If Congress went forward precipitously, the conservatives averred, the secession of some colonies from the united resistance would weaken the war effort. Disunity would scare off foreign powers that might otherwise assist the colonies. The conservatives even speculated that perhaps France and Spain would come to an agreement with the British to hold the colonists in check.

The pro-independence delegates, Jefferson tells us, were led by John Adams, Richard Henry Lee, and George Wythe. They countered that “the question was not whether, by a declaration of Independence, we should make ourselves what we are not; but whether we should declare a fact which already exists.”31 The colonies had always been independent of Parliament and the people of Great Britain. Parliamentary restraints on trade and other matters had not been true law but existed “from our acquiescence only.”32 The colonies no longer owed the king any allegiance because he ceased to provide protection and was in fact “levying war on us.”33

The supporters of independence acknowledged that some instructions to delegates were contrary to a full break with Britain, but that these instructions had been written prior to recent developments. Pointing to Maryland and Pennsylvania, Adams and his colleagues observed that the representative bodies there were out of sync with the people inasmuch as the representatives were influenced improperly by “proprietary power and connections.”34

Turning to foreign powers, the pro-independence delegates argued that no European power would negotiate with America unless America was independent. Without a declaration of independence, American ships would not be received into foreign ports. Alliances should be sought now lest any future military setbacks deter European powers from betting on American success in the war.

The Congress took a trial vote for independence on July 1. New York’s delegates abstained and protested that they had no instructions from their constituents. Delaware was divided because Caesar Rodney, a pro-independence delegate, was away from Philadelphia. South Carolina and Pennsylvania voted against independence. The supporters of Lee’s motion knew that something had to be done to bring these four colonies into the fold. An afternoon of fierce politicking erupted. The South Carolinians were brought on board and delegates persuaded Pennsylvania’s reconciliationist delegates to stay at home because their views were not supported by the majority of the people. Rodney arrived on July 2 and thus broke the tie within Delaware’s delegation so that the majority supported independence and could thus cast the colony’s vote. When the actual vote was taken shortly after Rodney’s arrival, 12 colonies (with New York still abstaining) voted for Lee’s motion. New York joined in the action to make it 13 when resolutions from the state’s convention were received on July 15.

On July 4, Congress adopted a declaration that was the work primarily of Thomas Jefferson. Consistent with the theory of sovereignty expressed in his Summary View, the Declaration of Independence mostly addressed the “history of the present King of Great Britain.”35 The Declaration indirectly addressed Parliament by accusing the king of “combin[ing] with others to subject us to a jurisdiction foreign to our constitution.”36 The Declaration saw the king as the only constitutional link between the colonies and Great Britain. Because of the king’s multiple abuses and refusals to respond to multiple petitions, the Congress declared him a tyrant who was “unfit to be the ruler of a free people.”37
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Confederation






AT FIRST BLUSH, it seems strange that John Dickinson was the chairman of the committee that produced the first draft of the Articles of Confederation. Dickinson, after all, refused to sign the Declaration of Independence. When most of his colleagues clamored for separation, he clung to hopes that the colonies could maintain some connection with the British Empire. Contrary to our modern expectations, Dickinson and the Continental Congress did not see independence as preceding confederation. Prior to the final push for independence, John Adams outlined the following sequence in a letter to Patrick Henry:


It has ever appeared to me that the natural course and order of things was this: for every colony to institute a government, for all the colonies to confederate, and define the limits of the continental Constitution; then to declare the colonies a sovereign state, or a number of confederated sovereign states; and last of all to form treaties with foreign powers. But I fear we cannot proceed systematically, and we shall be obligated to declare ourselves independent States, before we confederate. 1



In the spring and early summer of 1776, Dickinson and the reconciliationists in Congress would not have disagreed with the need for confederation. Dickinson understood that it would take American arms to persuade the British that the colonies would not settle for the status quo. To make such an impression on a mighty empire, a coordination of American affairs was critical. As a lawyer, Dickinson would have recognized that the Congress, which was now
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