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We also have to work, though, sort of the dark side, if you will…. it’s going to be vital for us to use any means at our disposal, basically, to achieve our objective.

Vice President Dick Cheney, ‘Meet the Press’
16 September 2001

In situations like this you don’t call in the tough guys; you call in the lawyers.

Former CIA Director George Tenet,

At the Center of the Storm, 2007
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KICK-OFF

I

Only a few pieces of paper can change the course of history. On Tuesday, 2 December 2002 Donald Rumsfeld signed one that did.

It was an ordinary day. The Secretary of Defense wasn’t travelling. No immediate decisions were needed on Iraq and Washington awaited Saddam’s declaration on weapons of mass destruction. The only notable public event in the Secretary’s diary for that day was the President’s visit to the Pentagon to sign a Bill to put the Pentagon in funds for the next year. Signings are big, symbolic public events. They offer an opportunity to lavish praise and on this occasion neither man showed restraint. The Secretary of Defense introduced President Bush effusively as our ‘leader in the global war on terrorism’.1 The President thanked Mr Rumsfeld warmly, for his candour, and for doing such a fabulous job for the American people. The United States faced unprecedented challenges, Bush told a large and enthusiastic audience, and terror was one of them. The United States would respond to these challenges, and it would do so in the ‘finest traditions of valour’. And then he signed a large increase in the Defense budget.

That same day, elsewhere in the Pentagon, a less public event took place for which there was no comment, no publicity, no fanfare. With a signature and a few scrawled words Donald Rumsfeld cast aside America’s international obligations and reneged on the tradition of valour to which President Bush had referred. Principles for the conduct of interrogation, dating back more than a century to President Lincoln’s famous instruction of 1863 that ‘military necessity does not admit of cruelty’, were discarded. His approval of new and aggressive interrogation techniques would produce devastating consequences.






The Haynes memo, signed and annotated by Donald Rumsfeld



That these consequences should flow from so innocuous an act was a fact Mr Rumsfeld did not foresee because he probably never turned his mind to the possibility. He was handed a modest sheaf of papers, on the top of which was placed a single sheet, an ‘Action Memo’, headed ‘Counter-Resistance Techniques’. It had been drafted a few days earlier by William J. Haynes II, the General Counsel at the Defense Department. Jim Haynes, trained at Harvard Law School, was Donald Rumsfeld’s most senior lawyer, and one of his closest and most trusted advisers. On 11 September 2001 they had spent the entire day together. The Haynes memo was addressed only to Rumsfeld, and copied to just two colleagues. One was General Richard Myers, the Chairman of the Joint Chiefs of Staff and the most senior military official in the United States, a genial and un assuming man known to his friends as Dick. The other was Doug Feith, Under Secretary of Defense for Policy and number three at the Department, after Rumsfeld and Paul Wolfowitz. He was a lightning rod for military discontent and the military did not regard him as genial.

Attached to the memorandum was a paper trail of four, short documents.2 First was a legal opinion written by Lieutenant Colonel Diane Beaver, a Staff Judge Advocate at Guantánamo. Second, a request for approval of the new methods of interrogating detainees from Beaver’s boss, reservist Major General Mike Dunlavey, the army head of interrogation at Guantánamo whose regular job was as a judge in Erie, Pennsylvania. The third document was a memorandum from General Tom Hill, Commander of US Southern Command (SOUTHCOM, as it is known, has responsibility for all US military activities in South America and Central America) and next up in Dunlavey’s chain of command, who was looking for new and lawful tools of interrogation. Last, and most important, was a list of eighteen techniques of interrogation, set out in a three-page memorandum from Lieutenant Colonel Jerald Phifer.

These techniques were new to the military, which didn’t do aggression or cruelty by way of interrogations. They were accompanied by limited instructions: the detainee was to be provided with a chair; the environment should be generally comfortable; if the detainee was uncooperative you went to Category I, which comprised two techniques, yelling and deception. If Category I produced no results the military interrogator could move to Category II, although additional permission was required from higher up the military chain of command. Category II included twelve techniques, aiming at humiliation and sensory deprivation. Stress positions, like standing, for a maximum of four hours. Falsified documents. Isolation for up to thirty days. Interrogation outside the standard interrogation booth. Deprivation of light and auditory stimuli. Hooding during transportation and questioning. Twenty-hour interrogations. Removal of religious and all other comfort items. Switching away from hot rations to ‘Meals, Ready-to-Eat’ (MREs). Removal of clothing. Forced grooming, such as shaving of facial hair. And the use of individual phobias, like fear of dogs, to induce stress.

Finally came Category III. These methods were to be used for only a very small percentage of detainees – the most uncooperative (said to be less than 3 per cent) and exceptionally resistant individuals – and required approval by the Commanding General at Guantánamo, with a legal review and information to be sent to the SOUTHCOM Commander in Miami. In this category were four techniques: the use of ‘mild, non-injurious physical contact’, like grabbing, poking and light pushing; the use of scenarios designed to convince the detainee that death or severely painful consequences were imminent for him or his family; exposure to cold weather or water; and, finally, the use of a wet towel and dripping water to induce the misperception of suffocation. This last technique came to be known as water-boarding, described by Vice President Cheney as a ‘dunk in the water’ and a ‘no-brainer’ if it could save lives.3

The documents detailing these techniques said nothing about limits on their use over time. Nor did they preclude the use of two or more techniques simultaneously. The Haynes memo recommended ‘blanket approval’ of fifteen of the eighteen techniques, including just one of the four techniques listed in Category III: mild non-injurious physical contact. However, he did not reject the others, nor did he advise that they were excessive or illegal, or contrary to the Geneva Convention’s prohibition on humiliation, cruelty and torture. On the contrary, he advised that ‘all Category III techniques may be legally available’, including waterboarding, though, ‘as a matter of policy, a blanket approval of Category III techniques is not warranted at this time’. Blanket approval could come later.

Jim Haynes’s memo gave no hint that the techniques he was recommending went against long-standing US military practice, and went far beyond what the US Army Field Manual 34–52, the military interrogator’s bible, allowed. He did not indicate that the techniques were inconsistent with Common Article 3 of the Geneva Conventions, prohibiting cruel or inhumane treatment, and did not indicate that the application of aggressive interrogation techniques at Guantánamo had already attracted strong objections from some of the interrogators there. By the time Haynes sent his memo to Donald Rumsfeld, the FBI had expressed concerns to Haynes’s office, down the corridor from Rumsfeld.

Haynes’s memo adopted a format with which the US Secretary of Defense would have been familiar. It gave Rumsfeld three options: approve, disapprove, other. But if the Secretary had looked carefully at the document he would have picked up hints that this was no usual document. It wasn’t signed by the Chairman of the Joint Chiefs of Staff, General Richard Myers, and it hadn’t been subject to a broader process of consultation. Whether that gave Rumsfeld pause for thought or not, it didn’t stop him from signing his name firmly next to the word ‘Approved’, and adding his comment at the bottom of the page: ‘I stand for 8–10 hours a day. Why is standing limited to 4 hours?’

Signed and approved, the Haynes memo was communicated by secure route to General Hill at SOUTHCOM in Miami. From there it went orally to Major General Geoffrey Miller, the man who replaced Major General Mike Dunlavey as Commander of the Joint Task Force at Guantánamo a month after Dunlavey’s request. This was the same Miller who would later achieve notoriety for his role at Abu Ghraib.
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When the Haynes memo reached Guantánamo on 2 December, Detainee 063 was in an isolated, plywood interrogation booth at Camp X-Ray, the most secure and secret of the various Guantánamo sites. He was bolted to the floor and secured to a chair, his hands and legs cuffed. The new techniques were to be applied to him, starting with twenty hours of continuous interrogation, every day, and just four hours of sleep. Detainee 063 had been separated from all other detainees and put in isolation on 8 August, nearly four months earlier. He was dehydrated and in need of regular hook-ups to an intravenous drip to give him liquid replenishment. His feet were swollen, he was constipated and forced to take enemas. He urinated on himself. He watched a video of 9/11, with the volume turned up loud, very loud. Pictures of 9/11 victims were taped to the walls of the interrogation room, and to his body. The air conditioning system was being turned on and off to vary the temperature. A German shepherd dog named Zeus kept close watch. The interrogators told Detainee 063 that the ‘onion strategy’ would be applied to him. He would be stripped of all control over his life, layer by layer by layer.

On 2 December 2002 a new phase in the aggressive interrogation of Detainee 063 was inaugurated. Over the next six weeks every one of the aggressive interrogation techniques recommended by Jim Haynes and approved by Secretary Rumsfeld was used. Occasionally he would get a treat, like a hostess cupcake. Then the interrogation would resume. After the end of the interrogation process he had ‘black coals for eyes’, as one senior military officer later described it.4

Detainee 063 was captured in Afghanistan in November 2001, in circumstances that were unclear. In January 2002 he joined the first captives to be transported to Guantánamo, one individual in a group labelled by the Administration as ‘the worst of the worst’.5 These detainees were so dangerous, said General Myers, that they would ‘gnaw hydraulic lines in the back of a C-17 [aircraft] to bring it down’.6 Within days of arriving Detainee 063 was being interrogated by the US military and the FBI. ‘The faster we can interrogate these people and identify them,’ said Rumsfeld, ‘and get what they have in them out of them, in as graceful a way as is possible, we have a better chance of saving some people’s lives.’7

Getting out of Detainee 063 what was in him, assuming it to be there at all, proved troublesome. To begin with, the interrogators followed established practices for military and for law enforcement interrogations. The object of the military interrogations was simple: to get intelligence for use in the ‘war on terror’, to protect America from the next attack. The FBI’s law enforcement interrogations went on in parallel, but with a different purpose: to obtain evidence to be used in criminal proceedings. Despite the different objectives, both sets of interrogation shared common characteristics premised on a key principle: interrogation only produces results if rapport is created between the interrogator and the detainee, a recognition of the fact that you are more likely to get something meaningful out of somebody if they feel OK around you. For five decades this principle dominated US military interrogation techniques.

Building rapport is the overriding aim of the US Army Field Manual 34–52, the rule book for the military interrogators at Guantánamo. Colloquially referred to as FM 34–52, its subtitle was ‘Intelligence Interrogation’. Published by the US Army Intelligence Center at Fort Huachuca in Arizona, it was widely available on the internet and set out four key propositions: 1) any interrogation has to have a specific purpose; 2) it must be based on rapport; 3) every detainee has a breaking point, although it is not usually known until it has been reached; 4) susceptibility to interrogation diminishes with the passage of time. FM 34–52 was intended to be comprehensive, covering all aspects of human intelligence gathering (known as HUMINT). It applies to all human beings – well, all non-American human beings. It doesn’t matter whether you are an enemy prisoner of war, or a civilian, or a terrorist, or a man, or a woman, or a Muslim, Jew, Christian or atheist – or even an insurgent, fighters who posed particular difficulties because they did not wear uniforms or other recognizable insignia and didn’t follow the rules. FM 34–52 was crystal clear about this. Updated in 1992, the manual took interrogation into the twenty-first century, building on the experience of the 1991 Gulf War. The goal was to obtain reliable information in a minimum amount of time, with the emphasis on reliability. Legality was also essential: for FM 34–52 users this meant operating in accordance with the rules set out in the US military’s Uniform Code of Military Justice and international law, in particular the four Geneva Conventions.

Even a casual glance at FM 34–52 reveals the influence of the Geneva Conventions. These international instruments had a long but difficult pedigree, and no country had done more to put them in place or respect them than the United States. The Geneva Conventions were agreed in 1949 as part of the post-Second World War settlement to create a new rules-based global order. (The Bush Administration often referred to them collectively as ‘Geneva’.) The aim was to limit the horrors of war by setting minimum standards that everyone had to follow. At the heart of Geneva lies ‘Common Article 3’, so called because it appears in each of the four Conventions. It reflects the most fundamental of Geneva’s rules, that anyone who was not taking an active part in hostilities must be treated humanely, in all circumstances. Some acts are considered so heinous that they are expressly prohibited by Common Article 3: they include cruel treatment and torture, as well as ‘outrages upon personal dignity, in particular, humiliating and degrading treatment’.8

The general rule of Common Article 3 was elaborated in the individual conventions. The Third Geneva Convention was specifically addressed to prisoners of war. They had to be treated humanely, at all times (Article 13); protected against acts of violence or intimidation and against insults and public curiosity, and they were entitled to respect for their persons and their honour, in all circumstances (Article 14). And, famously, upon questioning, prisoners of war were bound to give only their name and rank, date of birth and army, regimental, personal or serial number, or equivalent information (Article 17). Any form of torture or cruelty was expressly forbidden (Article 88).

There is no doubt that Common Article 3 constrained interrogations. Its violation would be a war crime, leading to possible investigation in many countries. Moreover, any act on a detainee who was a ‘protected person’ that amounted to torture, inhuman treatment, or that caused great suffering or serious injury to body or health was considered to be so serious that it would be treated as a ‘grave breach’ of Geneva. The person who violates Common Article 3 is an international outlaw, liable to prosecution in many parts of the world. Moreover, there are no exceptions to Common Article 3 – not even necessity or national security.

FM 34–52 reflected a strong and modern commitment by the US military to apply these international rules of law. Until September 11 no one thought FM 34–52 was quaint or obsolete: it reflected the finest traditions of valour, to borrow President Bush’s phrase. It prohibited the use of force, meaning all acts of violence or intimidation, including ‘physical or mental torture, threats, insults, or exposure to inhuman treatment as a means of or aid to interrogation’. These were illegal acts that would not be condoned by the US military. The rationale for the blanket prohibition was simple: prohibited interrogation techniques weren’t necessary. They yielded unreliable results and damaged subsequent collection efforts. Experience showed that they induced the source to say ‘what he thinks the interrogator wants to hear’.9 Such acts discredited the US and undermined the war effort. They risked placing American detainees in enemy hands at a greater risk of abuse. To avoid any doubt, FM 34–52 made it clear that the barbarity of the enemy did not justify using illegal methods.

These principles governed the interrogation of Detainee 063 for his first few months at Guantánamo. But after June 2002 the tactics changed, most dramatically on 23 November. The log of Detainee 063’s interrogation, an incomplete version of which first appeared in Time magazine,10 described a process of aggressive interrogations over a period of fifty-one days, from 23 November 2002 until 11 January 2003. On 27 November 2002 Jim Haynes signed off on his memo, and on 2 December Secretary Rumsfeld gave his written approval to the Haynes memo. In unwitting celebration of the dark event that took place thousands of miles away in Washington, the lead interrogator placed a party hat on Detainee 063’s head and offered him a birthday cake. He and the other interrogators sang ‘God Bless America’. The interrogation log described what happened in the forty-eight hours following Rumsfeld’s signature to the Haynes memo.

Detainee 063 was woken at 4 a.m. on 3 December, after four hours of sleep. His first interrogation session lasted from 4.25 a.m. until 6.15 a.m. It ran two themes, one referred to as ‘circumstantial evidence’ and the other as ‘you are a failure’. According to the log, Detainee 063 was attentive but unresponsive. After a fifteen-minute exercise break, during which he drank water, a second session began. They ran the ‘you have no control’ approach, that lasted for an hour and a half until 8 a. m. Detainee 063 was then offered a meal, which he refused. A third interrogation session began at 8.30 a.m. and ran for an hour. They had moved on to the ‘telling the truth’ approach. At 9.30 a.m. the interrogators gave a class to a group of Military Police recruits in front of Detainee 063. They ran a puppet show satirizing his involvement with al-Qaeda. At 10.40 a.m. he was given a twenty-minute nap. He was then woken at 11 a.m. and given a short exercise.

A new group of interrogators took over at 11.20 a.m. They attempted to calm Detainee 063, who was described in the log as being upset. At 12.15 p.m. he refused water. At 12.35 p.m. he was offered lunch, which he also refused. Interrogations continued until 4 p.m., when he was allowed a nap. By then he had drunk nothing for twelve hours, and not eaten for more than twenty. He was woken at 8 p.m. and told he was being taken to Cuba. He was hooded and loaded into an ambulance. The ambulance was driven a few feet. He was taken out and put in a different interrogation booth. Another interrogator took over, dressed in civilian clothes, assisted by a female translator. At 8.40 p.m. Detainee 063 was again hooded and moved to another interrogation booth. This one was bathed in red lighting and decorated with photographs of 9/11 victims and US and coalition flags. Loud music was played for twenty minutes. At 9 p.m. the hood was removed and the US national anthem played. At 9.05 p.m. his head and beard were shaved with electric clippers. He resisted, so had to be restrained. He was photographed. At 9.30 p.m. a new interrogation session began, running the ‘bad Muslim’ theme. At 11.45 p.m. he was again hooded, and at midnight taken to yet another interrogation booth. At 1 a.m. (now 4 December) he was offered a meal and water which he initially refused. Five minutes later he changed his mind. He ate one ‘Meal, Ready-to-Eat’ (an MRE) and drank water. According to the log, by this point he had not drunk for nineteen hours, or eaten for twenty-nine hours.

At 1.15 a.m. the interrogation resumed. Detainee 063 was told that his family was at risk. The interrogation log recorded that this caused him to feel confused and concerned. Fifteen minutes later he was hooded and taken back to the primary interrogation booth. Loud music was played and a photograph was shown of smoke pouring out of the Twin Towers, from which an image appeared to emerge of a satanic face. At 3 a.m. he was exercised, and refused water. At 3.20 a.m. the ‘arrogant Saudi’ approach was used, which angered him. At 4 a.m. his cover story – coming to the US to buy used cars – was mocked. He told his interrogator that he would not talk until properly interrogated. At 5.15 a.m. he complained about a picture of a 9/11 victim taped to his trousers. ‘I control all,’ the interrogator told him. At 7 a.m. he was permitted a short period of sleep. He was woken at 11 a.m., and taken to another interrogation booth. At 12.30 p.m. he ate a single MRE and drank a bottle of water. At 1 p.m. he complained of dizziness. His vital signs were checked. Christina Aguilera music was played. At 2.10 p.m. his vital signs were checked again. At 3.40 p.m. he refused water. The interrogation session was now focused on ‘circumstantial evidence’. At 5.40 p.m. a doctor checked his vital signs: he was becoming dehydrated. The doctor drew blood to check his kidney function: it was normal.

At 6 p.m. a new interrogation shift began. A medic inserted two intravenous (IV) tubes into his body. He complained about the presence and touch of a female, struggling to get out of his seat and the restraints. At 7 p.m. he refused water and food. By 10 p.m. he had been silent for two hours. An hour later he exercised, to reduce the swelling in his hands and feet. The date was now 5 December. At 12.25 a.m. he complained of tiredness. At 12.51 a.m. his hands were strung loosely above his head to reduce the swelling from an earlier IV drip. He was told to stand, to improve his circulation. He refused water but by now he had drunk nothing for nearly thirteen hours. At 3.30 a.m. he was asked to stand up. He was then told to sit down in order for the interrogators to maintain control. At 4.20 a. m. he was allowed a thirty-minute nap, as he was no longer able to stay awake during interrogation. He had not been permitted to sleep for seventeen hours. At 4.50 a.m. the interrogators took him over his cover story again. At 6 a.m. he was told to sit up straight. He did not comply, so the Military Police forcibly sat him upright, then they made him stand and face the American flag while the national anthem was played. He resisted, and they physically sought to control him. At 7 a.m. his request to be allowed to pray was denied. He refused water and food and said he was on strike. He was put to bed and slept for four hours. Then the routine began again.

These paragraphs summarize a two-day period (Days 11 and 12) described over several pages of the interrogation log, which went on to describe a further forty days. The pattern was always the same: twenty-hour interrogation sessions, followed by four hours of sleep. Over the next six weeks new techniques were applied, taken from the list approved by Donald Rumsfeld. Sleep deprivation appears as a regular and central theme, along with stress positions and constant humiliation, including sexual humiliation. These techniques were supplemented by the use of water, regular bouts of dehydration, the use of IV tubes, loud noise and white noise, nudity, female contact, humiliation with girly mags. An interrogator even tied a leash to him, led him around the room and forced him to perform a series of dog tricks. He was forced to wear a woman’s bra and a thong was placed on his head. And so it goes on.

The log showed that members of the medical profession were involved directly and throughout the interrogation of Detainee 063 – so were lawyers. At 9 p.m. on Day 47, for example, and at 6.40 p.m. on Day 50, the interrogation logs were reviewed by the Staff Judge Advocate of the Guantánamo Joint Task Force, whose job was to ensure that the Haynes memo and the rules approved by Rumsfeld were followed. In other words, a military lawyer had reviewed and – presumably – signed off on the use of the interrogation techniques on this particular detainee.

FM 34–52 aims to ensure that all interrogations comply with the law. The log of Detainee 063’s interrogation described a process authorized by Rumsfeld that went well beyond what FM 34–52 allowed. The manual of military interrogation takes a broad definition of what is prohibited, describing torture as ‘the infliction of intense pain to body or mind to extract a confession or information, or for sadistic pleasure’. This adopts the definition of the 1984 Torture Convention, to which the US is a party. FM 34–52 provides various examples of torture: they are not limited to extreme acts, such as electric shock treatment or the use of chemicals but include ‘any form of beating’, food deprivation, or forcing an individual to stand, sit or kneel in abnormal positions for prolonged periods of time. FM34–52 describes abnormal sleep deprivation as a form of mental torture.

By putting his signature to a piece of paper on the morning of 2 December 2002, Donald Rumsfeld gravely changed the life of one man held at Guantánamo. It may or may not have made America a safer place, but it may well have opened the door to the migration of abuse to other places. The details of the Haynes memo remained secret for more than two years, emerging only with revelations of other shocking acts many thousands of miles away, in Iraq.

Interrogation Log of Detainee 063

Day 14, 6 December 2002

1400: Detainee taken to bathroom and walked 10 minutes. Corpsman replaced ankle bandages to prevent chafing from cuffs […]

1930: Third shift interrogation team enters the booth. The approaches employed were… Invasion of Space by a Female. The detainee became very violent and irate. Detainee attempted to liberate himself from the chair in order to get away from the female. He struggled for approximately forty minutes attempting to move out of the presence of the female.
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Donald Rumsfeld led the charge for war in Iraq, with the support of his deputy, Paul Wolfowitz, and his head of policy, Doug Feith, and his lawyer, Jim Haynes. In part he did so because of Saddam’s contempt for human life. ‘Torture is systematic in Iraq, and the most senior officials in the regime are involved,’ Rumsfeld said a few months before Saddam was overthrown. ‘Electric shock, eye gouging, acid baths, lengthy confinement in small metal boxes are only some of the crimes committed by this regime.’11 He spoke those words one day after secretly signing the Haynes memo and approving his own techniques of aggressive interrogation at Guantánamo. Ironically, it was the Iraq War that brought the Haynes memo into the open.

In April 2003 Saddam was removed from power. Paul Bremer was eventually installed as head of the Coalition Provisional Authority, reporting directly to Rumsfeld. One of Bremer’s responsibilities was the Abu Ghraib prison, located about twenty miles west of Baghdad, and thousands of miles from Guantánamo. It was known as the Baghdad Central Confinement Facility, the site of horrendous abuses by Saddam’s henchmen, including torture and executions.

By the autumn of 2003 Abu Ghraib was being run by the US as a detention facility. From October, terrible abuses of Iraqi prisoners at Abu Ghraib were taking place, the full extent of which were kept secret from all but the highest authorities in the Pentagon, who failed to appreciate their significance. However, on 28 April 2004 CBS’s 60 Minutes broadcast a television programme that revealed the nature and scale of the abuse. Photographs taken by US military participants were published, including one, now notorious, showing a prisoner standing on a box with his head covered and wires attached to his fingers and genitals. Another showed Private First Class Lynndie England holding a leash tied to the neck of a naked man on the floor. Yet others showed a terrified detainee cowering naked before dogs; a hooded detainee handcuffed in an awkward position on top of two boxes in a prison hallway; a soldier kneeling on naked detainees; a hooded detainee collapsed over railings to which he is handcuffed; and two soldiers posing over the body of Manadel al-Jamadi, a detainee allegedly beaten to death by the CIA or civilian interrogators in the prison’s showers.

The photographs thus appeared to show systematic abuse by American interrogators at Abu Ghraib, and their publication unleashed an immediate and violent reaction. ‘A photograph is a secret about a secret,’ the photographer Diane Arbus once said. As Abu Ghraib’s secrets were uncovered, the Wall Street Journal published an article about a classified Defense Department Working Group report on interrogation methods.12 Hazy details about secret memos began to emerge; some documents and even a legal advice were leaked; and the kernel of a suggestion began to germinate. Was there a connection between the abuses at Abu Ghraib and the Administration’s own secret interrogation policies at other places, including Guantánamo?

The US Administration struggled to respond. In May 2004, Paul Wolfowitz appeared before the Senate Armed Services Committee. The lawyers had looked at the interrogation techniques at Guantánamo, he said, and found them to be compliant with Geneva: ‘extreme care’ was taken at Guantánamo, downplaying any connection that might be made between that place and what happened at Abu Ghraib. Guantánamo did not ‘explain the incredible abuses that took place in Iraq’.13 A few days later a visibly irritated Attorney General, John Ashcroft, appeared before the Senate Judiciary Committee. He was asked repeatedly about secret Pentagon and Justice Department memos on interrogation techniques, but the Committee were denied access to such documents. ‘The President has a right to receive advice from his Attorney General in confidence and so do other executive agencies of Government,’14 Ashcroft argued.

A few days later President Bush hosted the annual G8 Summit in Savannah, Georgia. The ‘spread of freedom… is the imperative of our age’, he proclaimed. But the media was not about to be quiescent – they were interested in torture, not inanities. Had Bush authorized any kind of interrogation techniques necessary to pursue the ‘war on terror’? No, he said, his authorization was that anything the US did would conform to US law and be consistent with international treaty obligations. ‘That’s the message I gave our people.’15 Had he seen the legal memos, he was asked. ‘I can’t remember but I gave those instructions,’ he replied, apparently referring to the treaties. The questions persisted. Had the lawyers at the Justice Department and the Pentagon worked out a way for US officials to torture detainees without running foul of the law? Was torture ever justified? The President was evasive and clearly getting irritated. ‘Look, I’m going to say it one more time. If I – maybe – maybe I can be more clear. The instructions went out to our people to adhere to law. That ought to comfort you. We’re a nation of law. We adhere to laws. We have laws on the books. You might look at those laws, and that might provide comfort for you. And those were the instructions out of – from me to the government.’

The questioners were not comforted. The debate grew and the Administration was now under intense pressure. Jobs were on the line, including Rumsfeld’s. Four days later, the Administration did something unexpected: it declassified and released a number of documents relating to interrogation, including the Haynes memo and the four accompanying documents,16 in the belief that this would reflect the thorough process of deliberation that, it was claimed, took place, and demonstrate a commitment to the rule of law.

At three o’clock on Tuesday, 22 June 2004, the President’s personal legal adviser, White House Counsel Alberto Gonzales, purposefully entered a large room at the Eisenhower Executive Office building next to the White House. He was accompanied by Jim Haynes, Rumsfeld’s General Counsel, the Harvard trained lawyer who would sort this out. Haynes’s deputy, Dan Dell’Orto, also joined them. Gonzales and Haynes were members of the self-styled ‘War Council’, a tight-knit group of senior Administration lawyers that also included David Addington, who was Vice President Dick Cheney’s lawyer, John Yoo from the Office of the Legal Counsel in the Justice Department, and Tim Flanigan, who was Gonzales’s deputy.17 The role of the ‘War Council’ was later described by Jack Goldsmith – who served as Haynes’s Special Counsel from September 2002 until mid 2003 – as being to ‘plot legal strategy in the war on terrorism’. Meetings were held every few weeks in Gonzales’s office at the White House, or in Haynes’s office at the Department of Defense, prior to dealing with lawyers from the State Department, the National Security Council, and the Joint Chiefs of Staff. Sometimes the interagency process was excluded altogether.18
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Alberto Gonzales, Counsel to President George W. Bush
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William J. Haynes II, General Counsel to US Secretary of Defense
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David Addington, General Counsel to Vice President Cheney

Alberto Gonzales was an American success story. From a humble Mexican immigrant background, he graduated from Harvard Law School. After a few years of private practice Texas Governor George W. Bush appointed him first as his General Counsel, then Texas Secretary of State, and then to the bench and the Texas Supreme Court. By 2001 his reliability made him the logical choice for White House Counsel: his role in public life depended on Bush – and everyone in the room knew it. For an hour and forty minutes Gonzales, Haynes and Dell’Orto briefed the press on the newly released documents. Scott Lindlaw of the Associated Press was amazed; he’d covered President Bush’s reign at the White House from day one and had never seen anything like this. ‘Is it fair to assume you think you have an extraordinary public relations problem on your hands, is that why you’re doing this?’ he asked Gonzales.

Gonzales’s reply was nuanced; everything he said was scripted.19 He had to balance two objectives that weren’t necessarily compatible: the Administration believed that releasing information would benefit the US’s enemies, but the suggestion that the US allowed torture was also harmful. Meanwhile the deliberations between Gonzales, Haynes and Dell’Orto were clearly visible. Just two weeks earlier Attorney General John Ashcroft had refused the Senate Judiciary Committee’s request for documents and now some had been released. Gonzales’s response proceeded: the US did not do torture; it acted with deliberation; everything was vetted; none of the approved interrogation techniques amounted to torture; yes, lawyers were asked to stargaze but the decisions taken were reasonable, restrained and lawful. Finally, there was no connection between Administration policy and Abu Ghraib.

Gonzales was nothing if not an advocate. Context is everything, as he and any courtroom lawyer knew – so he provided context. Al-Qaeda was a different kind of enemy, deadly and shadowy; it targeted civilians, and it didn’t follow Geneva or any other international rules. The nature and scale of the threat was qualitatively different and so the Administration had decided to move away from a law-enforcement approach towards a strategy that marshalled ‘other elements’. This was war. With this shift the Administration’s lawyers faced new questions. What was the legal status of individuals caught in this war? How should they be treated and questioned? What were the rules? Curiously, Gonzales didn’t explain why the Administration now believed that aggressive interrogation worked, or why FM 34–52 had been abandoned.

The newly released documents were not an easy sell. Gonzales divided them into two groups. The first group, which included the Haynes memo, reflected ‘actual decisions’ taken by the President and senior officials. Two documents were crucial: the Haynes memo and a decision taken a few months earlier by the President, on 7 February 2002, documented in Tab A. This key decision by President Bush was that none of the detainees at Guantánamo, whether Taliban or al-Qaeda, could rely on any of the protections granted by Geneva, not even Common Article 3. This effectively created a legal black hole at Guantánamo.

Government lawyers generated the second set of documents – legal opinions intended only to explore ‘the limits of the legal landscape’. And Gonzales went out of his way to downplay them: the opinions included ‘irrelevant and unnecessary’ discussion that circulated only amongst lawyers and a few policymakers and so they didn’t make it into the hands of soldiers in the field or to the President. Whilst interesting for lawyers, they could be put to one side. ‘They do not reflect the policies that the Administration ultimately adopted,’ he said, referring to two opinions issued on 1 August 2002, both requested by him. One of these was written by Deputy Assistant Attorney General John Yoo of the Justice Department’s Office of Legal Counsel and concluded that various techniques used to interrogate members of al-Qaeda did not violate the 1984 Torture Convention. The other had Assistant Attorney General Jay Bybee’s name on it, although it was known his colleague John Yoo had co-written it. It concluded that physical torture occurred only when the pain was ‘equivalent in intensity to the pain accompanying serious physical injury, such as organ failure, impairment of bodily functions, or even death’. Mental torture required ‘suffering not just at the moment of infliction but… lasting psychological harm, such as seen in mental disorder like post-traumatic stress disorder’. The memo concluded that torture of suspected terrorists under interrogation would not be unlawful if it could be justified on grounds of necessity or self-defence.

Parts of these legal opinions had already been leaked. Gonzales knew they were dangerous for the Administration and had to be neutralized. But this was a job for Jim Haynes. Haynes had joined Rumsfeld as General Counsel in May 2001. He was a protégé and close friend of David Addington, Vice President Cheney’s lawyer, with whom he worked closely in the previous Bush Administration, as General Counsel to the Army to Addington’s General Counsel to Secretary of Defense Cheney. Like Addington he avoided publicity, and all the more since President Bush had recently nominated him for appointment as a judge on the 4th Circuit of the US Court of Appeals. And like Addington, he left few tracks and gave almost no interviews. His presence at the press conference was therefore significant: the full authority of his office was brought in to support the Administration’s narrative, emphasizing the vital need to get information necessary to protect the American people in a way that was lawful. Context was everything. Asked whether stress techniques and prolonged isolation constituted torture under American laws and treaties, Haynes did not rule out the possibility: ‘any one technique improperly applied could, you know, produce all sorts of undesirable consequences, including perhaps torture’. But, he added, ‘the United States is not permitted to go near that’.

Haynes reminded those present that Guantánamo had been set up to protect the American people and their allies from those who were trying to kill them; it was not about punishing criminals. Some people thought the approach wrong, he acknowledged, and wanted the detainees to be charged with a crime, or treated as prisoners of war, or released. He disagreed, however: this conflict was unique. Americans were being killed on a scale that amounted to warfare and therefore ‘other options’ were needed, including aggressive interrogation. Like Gonzales, he said nothing about the utility of such techniques, or the consequences of discarding decades of military restraint, or the interrogation log of Detainee 063, which was not yet public. Haynes was also asked about the lawyers. He explained that their role in the development of interrogation policy was limited; he was not saying that a lawyer should step back and be austere and discuss only the law, but that a lawyer ‘must make the distinction between what the law is and what the policy is, and in certain cases, make recommendations – make clear what is what’. His memo did just that.

The third lawyer at the briefing was Dan Dell’Orto, Haynes’s deputy. Unlike the two others he was not a political appointee, having served previously in the Clinton Administration. He talked about Guantánamo as a strategic intelligence centre, set up after September 11 2001. The governing interrogation rules were set out in US Army Field Manual 34–52, updated in 1992. They were designed for the interrogation of enemy prisoners of war who were lawful combatants, not the people picked up in Afghanistan who fought without following the rules of war. Those people were not in uniform and they didn’t come with unit rosters, ID tags or anything to indicate where they fitted into al-Qaeda or the Taliban. It was therefore not possible to glean who they were or what information they had. (Dell’Orto’s limited and erroneous interpretation of FM 34–52 went un challenged by any journalist present.) Dell’Orto went on to describe how 10,000 people captured in Afghanistan had been reduced to the ‘select few’ taken to Guantánamo for ‘strategic intelligence-gathering’. The first detainees were interrogated under FM 34–52, but by the summer of 2002 it was clear that some had been trained to resist these techniques. The US had found al-Qaeda’s own training manual, known as the ‘Manchester Manual’, which included a chapter on resisting interrogation (so named because it was said to have been found by the British police in Manchester, on the computer of an individual said to be an al-Qaeda member).20

By then ‘key people’ had been identified at Guantánamo, including ‘a guy named al-Qahtani’, who resisted traditional interrogation techniques. ‘And so it is concluded at Guantánamo’, Dell’Orto said, ‘that it may be time to inquire as to whether there may be more flexibility in the types of techniques we use on him.’ These innocuous words were significant. Dell’Orto was pinning responsibility for the demand for ‘flexibility’ squarely on the people at Guantánamo; they were not imposed from the top. On 11 October 2002, Guantánamo generated a request that additional techniques beyond those in FM 34–52 be approved for use against high-value detainees, most specifically al-Qahtani. The request included a ‘multi-page, single-spaced legal review supporting those techniques’. On 25 October the Commander of US Southern Command, General Hill, forwarded the request to the Joint Staff for review at the Pentagon, ‘during November’. On 2 December 2002 Rumsfeld approved ‘all but three of the requested techniques’: the most severe of those approved was ‘mild, non-injurious physical contact – poking, grabbing, lightly shoving’, which suggested how innocuous it all was.

The underlying message was spelt out: first, Rumsfeld had merely responded to a request from Guantánamo and in doing so had acted reactively and reasonably; second, the request came with a supporting ‘multi-page, single-spaced legal review’ written at Guantánamo; third, the request was supported by General Hill, the Commander of Southern Command in Miami – so the upper echelons of the military were on board; fourth, the Pentagon wasn’t involved until November. Dell’Orto was silent about anything that happened before 11 October. And finally, the new techniques authorized nothing more serious than poking, grabbing and light shoving. Dell’Orto provided further reassurance: the request from Guantánamo had included a detailed interrogation plan which outlined the military necessity for applying the new techniques of interrogation to al-Qahtani, the way the techniques were to be employed, and the safeguards that would be employed. That plan remained secret.

The facts were simple and compelling: they ‘set the record straight’, said Gonzales, demonstrating a ‘thorough deliberative process’ and the ‘great degree of care’ that was inconsistent with torture. The abuses at Abu Ghraib were unauthorized and unconnected to actual policies; they had ‘nothing to do with the policies contained in these memos’. The clarity of the presentation was striking: Gonzales dealt with the documents, Haynes dealt with the law, and Dell’Orto dealt with the facts. And the gaps were not immediately apparent.

That narrative remained constant. Two years
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