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Author's Note

This book grew out of a simple, somewhat naive question I found myself asking after several years of reading European Union news coverage: who actually writes the laws that govern roughly four hundred and fifty million people, and where, physically and procedurally, does that writing happen? The honest answer, I discovered, was considerably more interesting, and considerably less visible, than the version of European lawmaking most of us encounter through television footage of ministers walking into summit buildings or press conferences announcing a new directive.

What follows is an attempt to take that question seriously across the full range of institutions and practices that actually produce European Union law and policy: the trilogue negotiations that resolve the overwhelming majority of legislative files long before any formal vote occurs, the technical committees that work out regulatory detail far from public attention, the Eurogroup that shaped the economic fate of entire nations while operating on the thinnest possible legal foundation, and the criminal scandal that showed, in the most direct terms imaginable, how vulnerable informal access can become when nobody is watching closely enough.

I have tried, throughout, to rely on documented, verifiable sources: court rulings, official inquiry findings, academic research, and the investigative work of journalists and civil society organizations who have spent years tracking these institutions far more closely than any single book could replicate. Where I describe a specific case, a specific ruling, or a specific figure, I have done so on the basis of that documented record rather than speculation. Where the evidence is genuinely contested or incomplete, I have tried to say so plainly rather than paper over the uncertainty.

This is not a book written from a position of hostility toward the European Union or toward European integration as a project. It is written, instead, from the conviction that institutions which aspire to democratic legitimacy deserve to be examined honestly, including in the places where their practice falls short of their own stated promises, precisely because that honest examination is what makes meaningful improvement possible. I hope readers finish this book with a clearer, more concrete understanding of how European governance actually functions, and with a sharper sense of where citizens, journalists, and reformers might most usefully direct their attention going forward.

Marcus Halvorsen


	


Chapter One: The Room Nobody Voted For

On a Tuesday evening in June 2015, a retired Italian civil servant named Emilio De Capitani sat down to write a letter that would eventually force open one of the most secretive rooms in European politics. He was not a journalist chasing a scoop, nor an activist with a placard. He had spent years inside the European Parliament's secretariat, helping to run the very committee that handles questions of justice and security. He knew, better than almost anyone outside a tight circle of officials, that a great deal of European law is not actually written where citizens are told to look for it.

It is not written on the floor of the European Parliament in Strasbourg, where television cameras catch the applause and the occasional heckling. It is not written in the chamber of the Council of the European Union in Brussels, where ministers from twenty seven national governments sit behind small flags and nameplates. Those rooms host the ceremony. The substance, the actual bargaining over words that will become binding law across a continent of nearly 450 million people, happens somewhere else entirely: in windowless meeting rooms, around tables with no public seating, in sessions that appear on no published agenda and produce no minutes that anyone outside the building will ever read.

These sessions have a name. Officials call them trilogues, sometimes trialogues, a word that does not appear in any European treaty. It was invented by the institutions themselves to describe a practice that grew up almost by accident and then became, over three decades, the dominant method by which European Union legislation is actually made. By the time De Capitani wrote his letter, independent researchers and the Parliament's own analysts had reached a striking consensus on a single number: somewhere between seventy and ninety percent of all EU legislation passed through these informal triangular negotiations before it ever reached a vote that the public could watch.

Picture the choreography. A representative of the European Commission, the EU's executive arm and the only institution with the formal power to propose new legislation, sits at one corner of a small table. Across from them sits a delegation from the Council, representing the elected governments of the member states, usually led by whichever country currently holds the rotating six month Council presidency. At the third corner sits a delegation from the European Parliament, usually no more than the committee chair, the lead negotiator known as the rapporteur, and a handful of shadow rapporteurs from the other political groups. There is no public gallery. There is, in the overwhelming majority of cases, no published record of who said what, who proposed which compromise, or which provision was traded away to secure agreement on another.

What makes this arrangement so consequential is not merely that the meetings are private. Plenty of legitimate negotiations happen behind closed doors, in national parliaments and corporate boardrooms and diplomatic missions around the world. What makes the European trilogue system unusual, and what eventually drew the attention of courts, ombudsmen, and academics across the continent, is that this private negotiation produces the actual text of binding law, and that the public ratification which follows it has, in practice, almost no chance of changing anything. By the time a trilogue agreement reaches the Parliament's plenary chamber for a formal vote, the text has already been blessed by the negotiating teams of all three institutions. Amending it at that stage would mean unraveling a fragile compromise that took weeks or months to construct, and reopening negotiations that few political actors have the appetite to repeat. The result, documented repeatedly in the European Parliament's own internal research service, is that trilogue agreements pass the subsequent formal votes overwhelmingly intact, frequently without a single word changed.

This is the puzzle at the heart of this book. The European Union likes to describe itself as the most transparent system of supranational governance ever constructed, complete with public registers, freedom of information laws, and an institution, the European Ombudsman, whose entire purpose is to investigate complaints of secrecy and bad administration. All of this is true, and all of it represents real progress compared to the Union's earlier decades, when even the existence of a proposed directive could be difficult for an ordinary citizen to discover. And yet, simultaneously, a vast proportion of the substantive work of writing European law occurs in spaces that fall outside every one of those transparency mechanisms, by design rather than by oversight.

De Capitani's letter, when he finally sent his formal request to the European Parliament in April 2015, asked for something specific and at first glance almost bureaucratic: access to what insiders call the multicolumn table, the working document that trilogue negotiators use to track the state of a negotiation as it evolves. The table typically has four columns. The first reproduces the Commission's original legislative proposal. The second shows the Council's negotiating position. The third shows the Parliament's position, as adopted by its relevant committee. The fourth, and this is the column that matters most, contains the compromise text as it develops meeting by meeting, the actual sentences that the three institutional delegations are converging toward, often scrawled with brackets, deletions, and provisional language that will or will not survive to the final agreement.

The Parliament's administration granted De Capitani access to five of the documents he requested. It refused him access to two others, both relating to ongoing negotiations over the founding regulation for Europol, the EU's law enforcement cooperation agency. The refusal cited a specific exception within the EU's access to documents law, arguing that releasing the fourth column of an active negotiation would seriously undermine the institutions' ability to reach agreement, would expose negotiators to outside pressure, and would risk giving the public a misleading impression of positions that were still provisional and might shift before the talks concluded.

It is worth pausing on the strangeness of that argument, because it captures something essential about how the EU's informal governance defends itself. The claim was not that the documents contained state secrets, classified intelligence, or information that could endanger anyone's safety. The claim was structural: that transparency itself, applied to an ongoing negotiation, would change the dynamics of that negotiation in ways the institutions considered harmful. Negotiators, the argument ran, needed a protected space in which to explore compromises, take positions they might later abandon, and speak more freely than they would if every word were instantly available to lobbyists, journalists, and political opponents back home.

There is a version of this argument that almost anyone who has negotiated anything, a labor contract, a divorce settlement, a peace agreement, would recognize as having genuine force. Negotiators who know their every word will be published tend to negotiate differently, often more defensively, sometimes less productively. The question this book keeps returning to is not whether that argument has any validity in the abstract. It does. The question is whether the specific way the European Union has built an entire legislative system around that argument, covering the overwhelming majority of its lawmaking, with almost no public account of what is traded, by whom, and on whose behalf, can be reconciled with the EU's own founding promise that decisions should be taken as openly as possible and as closely as possible to the citizen, a phrase that appears, more or less verbatim, in Article 1 of the Treaty on European Union.

De Capitani did not accept the Parliament's refusal. He took his case to the General Court of the European Union, the EU's own judicial body for disputes of exactly this kind, and the case became known by his name: De Capitani v Parliament, registered as case T-540/15. It would take nearly three years to resolve. While it worked its way through the court system, the trilogue machine continued operating exactly as it always had, processing hundreds of legislative files, each one passing through the same private rooms, the same multicolumn tables, the same fourth column that nobody outside a small circle of negotiators was permitted to see.

This book is about that machine: how it was built, who operates it, what it has produced, and what happens when, occasionally, someone manages to force a door open. It is not a conspiracy story. Nobody secretly seized control of European lawmaking in a smoke filled room. The informal governance structures this book describes, trilogues, comitology committees, expert groups, the Eurogroup, the dense lattice of working parties inside the Council, were built gradually, decision by small decision, usually for reasons that seemed sensible at the time: efficiency, flexibility, the practical need to get twenty seven, then twenty eight, then twenty seven again, national governments and a directly elected parliament to agree on anything at all. Each individual choice to move a negotiation behind closed doors, to let a panel of unnamed technical experts draft the details of a regulation, to let finance ministers meet without legal authorization before they meet with it, was defensible on its own terms.

But three decades of such choices have produced something larger than the sum of its parts: a second, informal constitution of the European Union, operating alongside the formal one, frequently overshadowing it, and almost entirely invisible to the four hundred and fifty million people whose laws it writes. Understanding the European Union today, understanding where its laws actually come from and why so many citizens report feeling that Brussels is a remote and unaccountable place, requires understanding this informal architecture in detail. That is the project of the chapters that follow.

It begins, appropriately enough, with the document at the center of De Capitani's case: the fourth column, the place where European law is actually written, and the long and largely successful effort to keep it out of public view.

Consider what happened next as the case proceeded. The Council and the Commission, both of which had initially been bystanders to a dispute that was technically only about the Parliament's refusal, chose to intervene formally in the litigation. They did not merely watch from the sidelines. They submitted their own arguments to the General Court, urging the judges to recognize what they called a general presumption of confidentiality for fourth column documents during the life of an ongoing trilogue. In plain language, they were asking the court to rule that such documents should be treated as secret by default, with disclosure the rare exception rather than the rule, for as long as a negotiation remained open.

This was a significant escalation. It meant that all three institutions that participate in trilogues, despite their occasional public disagreements over substantive policy, were unified in defending the principle that this particular category of document deserved blanket protection from public scrutiny. The case had stopped being a dispute about one former parliamentary official and two documents relating to a single agency. It had become a test of whether the entire informal architecture of European lawmaking could survive contact with the EU's own access to documents law, a law the institutions themselves had written, debated, and adopted back in 2001, under the formal title Regulation 1049/2001.

That regulation had been, at the time of its passage, hailed as a landmark. It established a default presumption that documents held by the EU institutions should be public, subject to a defined and supposedly narrow list of exceptions covering matters such as public security, international relations, financial, monetary or economic policy, privacy, and ongoing court proceedings. It also included a provision, the one at the heart of the De Capitani case, allowing institutions to withhold documents whose disclosure would seriously undermine the institution's decision making process, unless an overriding public interest favored disclosure anyway.

The drafters of that regulation in the late 1990s and early 2000s were responding to a real and widely shared frustration. The European Union of that era had a reputation, not entirely undeserved, for opacity. Citizens in several member states had voted against deepening European integration in referendums, citing among other grievances a sense that decisions affecting their daily lives were being made by faceless bureaucrats in Brussels, accountable to no one they could identify or vote out of office. The access to documents regulation was meant to be part of the answer: a structural commitment that the Union's paperwork, unlike the inner workings of many national governments at the time, would be open by default.

What nobody fully anticipated in 2001 was how dramatically the method of legislating would change over the following decade and a half. The trilogue system, which had existed in a limited form since the 1990s, expanded enormously after the Lisbon Treaty entered into force in 2009. That treaty extended the European Parliament's legislative powers to nearly every area of EU policy through a procedure called codecision, later renamed the ordinary legislative procedure, which requires the Parliament and the Council to agree on identical text before a law can be adopted. Faced with this expanded need for the Parliament and the Council to reach agreement on hundreds of files every year, often under significant time pressure, the institutions increasingly turned to early, informal negotiation, precisely the trilogue process, as the practical mechanism for getting things done.

The access to documents regulation, written for an earlier and more formal legislative world, had simply not anticipated that the most consequential drafting work would migrate into a category of meeting that the regulation barely addressed. Trilogues are not legislative sessions in the formal sense. They produce no official record because, technically, they are not official proceedings at all. They are described, in the careful language of EU institutional documents, as informal negotiations intended to facilitate agreement, existing alongside, rather than as part of, the formal legislative procedure. That distinction, informal versus formal, turns out to carry enormous weight, because it is precisely the informality of these meetings that the institutions have repeatedly cited as the reason ordinary transparency rules should not fully apply to them.

This is the structural sleight of hand this book will return to again and again, in different institutional settings: the EU's formal transparency commitments apply with real force to formal proceedings, while an enormous and growing share of substantive decision making has migrated into informal channels that the formal rules were never quite built to reach. It is not, in most cases, a deliberate strategy to evade accountability, though defenders of the system and its critics disagree sharply about how much benefit of the doubt the institutions deserve on this point. It is, more often, the result of practical pressures, the genuine difficulty of getting so many actors to agree on anything, pushing decision making steadily toward the spaces where agreement is easiest to reach: spaces without cameras, without minutes, and without the public looking over anyone's shoulder.

The General Court would eventually rule, and rule decisively, on the specific question De Capitani had raised. Its judgment, delivered in March 2018, rejected the argument that fourth column documents deserved a blanket presumption of secrecy. The judges held that openness in the legislative process is what gives European institutions democratic legitimacy in the eyes of citizens, and that this principle applies with particular force to a phase of legislating, the trilogue, that by then accounted for the overwhelming bulk of EU law. Access to the documents, the court said, could still be refused in specific cases where disclosure would genuinely and demonstrably harm an ongoing negotiation, but each refusal would need to be justified individually, with real evidence, rather than assumed automatically simply because a negotiation happened to be underway.

It was, by any reasonable measure, a significant victory for transparency advocates, and this book will examine in detail, in a later chapter, exactly what changed and what did not change in its aftermath. For now, at the outset of this account, the De Capitani case serves a narrower purpose: it is the clearest illustration available of how deeply the EU's most consequential legislative activity had drifted away from public view by the second decade of the twenty first century, and how much effort, including formal litigation all the way through the Union's own court system, it took merely to begin prying that activity back into the light.

The chapters that follow will take you inside the rooms where this happens: the small negotiating chambers where trilogues unfold late into the evening before a deal is announced; the corridors of the Council's Justus Lipsius building, where national diplomats called permanent representatives spend their careers quietly shaping positions long before any minister ever votes; the sprawling, semi anonymous world of comitology committees and Commission expert groups, where an estimated tens of thousands of unnamed specialists help draft the technical detail that turns broad legislative principles into enforceable rules; the unusual case of the Eurogroup, a body that controlled the fate of entire national economies during the eurozone crisis while operating, for years, with no legal basis in the European treaties whatsoever; and the criminal investigation, beginning with a raid in December 2022 and a suitcase stuffed with cash, that exposed how vulnerable this entire informal architecture can be to outright corruption when nobody is watching closely enough.

It is, in the end, a book about a simple and uncomfortable tension. The European Union is, by global standards, an unusually rule bound and procedurally careful institution. It has more formal safeguards, more published registers, more access to information law, and more institutional watchdogs than most national governments operating today. And yet the actual texture of day to day decision making inside it, the rooms where compromises are struck, the experts whose names rarely appear anywhere, the ministers who meet before they are legally permitted to meet, remains stubbornly, persistently informal. Closing that gap, between the Union's formal commitments to openness and the informal reality of how it actually governs, may be one of the defining challenges facing European democracy in the years ahead. Understanding how the gap was created in the first place is the necessary first step, and that is where this book now turns.


	


Chapter Two: The Fourth Column

There is a particular kind of document that almost nobody outside the European institutions has ever seen, and almost everybody who works inside them has spent hundreds of hours staring at. It is called, with the EU's characteristic gift for making the dramatic sound administrative, the multicolumn table. Ask a Brussels insider what actually happens during a trilogue, and sooner or later they will mention this table, usually with a slight roll of the eyes, the way a surgeon might mention a particularly familiar instrument.

The table is, at its simplest, a spreadsheet of competing sentences. Down the left side runs a list of the articles, recitals, and provisions of a piece of draft legislation, sometimes numbering in the dozens, occasionally running past one hundred for a complex regulation. Across the top run four columns. The first holds the text exactly as the European Commission proposed it, the starting point of the entire legislative journey. The second holds the position the Council adopted, typically after months of internal negotiation among the diplomats of twenty seven member states inside the Council's own working parties. The third holds the European Parliament's position, hammered out inside its relevant committee, frequently after hundreds of amendments were tabled, debated, and either accepted or voted down.

And then there is the fourth column, the one that matters most, the one that takes on a life of its own as a trilogue negotiation proceeds. This column begins largely empty, or marked simply with the word pending, and
























	

