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“Law and order must prevail” has become the cliché of the 1960’s and the biggest lie, because the American black man has never known law and order except as an instrument of oppression; and it has prevailed upside his head at every available opportunity. It exists for that purpose. The law has been written by white men, for the protection of white men and their property, to be enforced by white men against blacks in particular and poor folks in general.

—Julius Lester

Look Out, Whitey! Black Power’s Gon’ Get Your Mama!


Preface

This book is an attempt to describe and analyze constitutionally sanctioned violence against blacks and violent suppression of black resistance—the outgrowth of a government policy based on essentially racist, not legal, concerns—throughout the American experience.

Black people have been a disquieting presence in America since the arrival of the first twenty Africans at Jamestown in 1619. To most blacks, their status, usually as slaves until 1865 and as second-class citizens thereafter, has been unacceptable; to some, it has been intolerable. Before 1865, in addition to aiding in the suppression of slave revolts, the national government ignored or approved—on constitutional grounds—white mob violence directed at blacks and their few white supporters even when local officials participated in the violence. Those blacks who did not become involved in conspiracy and rebellion before the Civil War were not necessarily “docile”; they lived in the grip of a system of violent control institutionalized under the Constitution. The years since Reconstruction, when blacks became nominally free, are littered with incidences of white riots against blacks, burnings of black homes and churches, and lynchings, while federal and local law enforcement agencies stood idly by. And while federal law enforcement disregarded white violence, pleading lack of jurisdiction under the Constitution, it endorsed and contributed to rigorous campaigns of surveillance and control of rebellious blacks, using “constitutional” military force against them with impunity.

Whether its policy was action or inaction, the national government has used the Constitution in such a way as to make law the instrument for maintaining a racist status quo. Some legal theorists might describe the American political system as one in which law represents the will of the majority while providing room for the protection of minority rights, but this is not an accurate description of the system in operation. Though the Bill of Rights, the Civil Rights Act of 1866, and the Fourteenth Amendment purport to protect individuals in their lives, liberties, and property, these ringing phrases have in fact afforded little protection to black people as a group. Law and the Contitution in the United States have been a reflection of the will of the white majority that white people have, and shall keep, superior economic, political, social, and military power, while black people shall be the permanent mudsills of American society.

The upsurge in racial intimidation and violence in recent years led me to believe that a new edition of this book would be timely and useful. My general conclusion—that the implementation of the law by federal executive branch officials perpetuated racial subordination—remains valid today. Millions of African-Americans, whose lives have improved enormously due to the social and economic changes of the last several years, nonetheless are at disproportionate risk of police abuse. They also remain largely unprotected by their government from racially motivated violence perpetrated by groups and individuals. New victims of racial violence have added their names to the rolls of those injured or killed because they were black. In most instances today’s assailants, as yesterday’s, have escaped with little or no punishment for their deeds. The Rodney King incident in Los Angeles in 1991, the Michael Griffith murder in Howard Beach in 1986, the murder of Yusef Hawkins in Bensonhurst in 1989, and the shooting of National Urban League President Vernon Jordan in 1980 are only the most widely publicized examples of a familiar story.

Throughout the country increases in bigotry, racial intimidation, and violence have been documented by the United States Department of Justice, Community Relations Service, and the Federal Bureau of Investigation as well as by private groups such as Klanwatch. Experts agree that the crimes are probably underreported. Many victims do not report their abuse to police, and police prefer not to identify incidents as racially motivated.

In the African-American community the increases in racially motivated violence only add to the social problems needing resolution. High suicide rates, particularly among African-American males, murder rates from black-on-black violence accompanying the drug menace, and persistent poverty require major remedial efforts by individuals, black community organizations, and black institutions. Racism and interracial tensions may increase community solidarity as they become a common burden to bear. They also, however, increase community frustration and reinforce black nationalist tendencies among those who are alienated.

Asian-Americans, Latinos, and Native American Indians are also the target of white violence. There are tensions between African-Americans and other racial, religious, and ethnic minorities as well, and among and between nonblack minority groups, all of which sometimes lead to violence. In our increasingly multicultural society, however, nonblack racial minorities enjoy greater acceptance by whites and experience less discrimination in housing than African-Americans and are less segregated and ghettoized as a result. Most racial violence is still initiated by whites and directed at blacks. According to the most recent FBI Report of Hate Crimes in 1991, offenses by whites against African-Americans constituted the largest number of reported incidents. Black-white tension remains the most likely precipitant of racial conflict.

The president and executive branch agencies have advanced the idea of federalism as a rationale for customarily leaving the punishment of black attackers and the control of white violence to local officials. When the violence is perpetrated by African-Americans or other racial minority groups, however, the federal government intervenes with the help of the FBI and federal troops; Justice department indictments quickly follow.

In preparing this new edition of Black Resistance/White Law, I have carefully considered reviews of the first edition and the comments of colleagues, teachers, and students. I have corrected errors in the text and taken advantage of new work in the field to reassess explanations and evidence and to revise where necessary. I have also added new material covering the period since 1971.

I must thank V. P. Franklin, Genna Rae McNeil, and Melinda Chateauvert for their careful reading of the text. I also thank my graduate research assistants James Johnson and Anne Bailey for their help. My editor, Mindy Werner, and her assistant, Michael Hardart, shepherded this project to its conclusion. Krishna Toolsie, my executive assistant, helped in so many ways to make sure I could complete this work.

—M.F.B.
Washington, D.C.
September 1993
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1

Foundations
of
Repression

THE FEDERAL PATTERN of constitutional interpretation, which has been successfully utilized to maintain the continued social, economic, and political subordination of black people, evolved from policies and theories developed during the British colonial period. The British theory of federalism, the division of power and responsibility between the central and local governments, which arrived in America with the first colonists, has become a handy philosophical tool for maintaining white superiority. Federalism as a policy has been advanced to explain national noninterference when state agencies refused to protect nonconforming blacks from white violence intended to keep them in their place; and then, it has been cited to explain the compulsory use of national force when state agencies found themselves unable to successfully ward off black attacks on white persons or their property.

Black suppression in America began with the introduction of the system of slavery in the late 1600s. Slavery was permitted and even encouraged by the British government, even though slavery made blacks a potential enemy in the midst of the colonists. Very early, the rapid increase of the slave population and the rebellions that followed brought the need for an adequate instrument of defense. The British federalist policy placed the responsibility for the use of force on local colonial officials because the British government was unwilling to use military force unless all civilian and local police measures were exhausted.1

The colonists’ principal instrument of slave control was the local militia. By the time the American colonies were established, the militia in England was largely a debilitated institution; however, the establishment of the colonies demanded it be revived as the primary military organization in America. Although the king technically had full authority over the militia, these groups were largely supported and controlled by the individual colonies, with the governor of each colony acting as commander. In times of crisis, such as slave revolts, British regulars supplemented colonial militia forces.2

As the number of blacks increased alarmingly in the colonies, some southern colonists made efforts to control the slave trade. However, slavery had become such an economic boon to British merchants that every attempt to interfere was vetoed by the British government. A body of custom, judicial sanction, and statutory law evolved to institutionalize the system. Slavery was officially recognized as an institution in colonial laws by the 1660s. In 1697, Parliament expressed the view that blacks were property of great value to the kingdom, and ten members of the Court of King’s Bench agreed that slaves were merchandise that could be regulated under the Navigation Acts.3

When the Treaty of Utrecht ended the war of Spanish Succession in 1713, the British government expanded its interest in slavery by obtaining a British monopoly on the colonial slave trade. Having no control over the increasing number of slaves arriving in the colonies, the colonists began to strengthen the militia. The most critical areas for slave control were those in which the slave population was large, the white population small, and the distance between the settlements great. Bands of hostile Indians greatly aggravated conditions in several colonies. In 1710, the population of the colony of Virginia was at least twelve thousand blacks as compared to eighteen thousand whites. At this time, the governor confided to the legislature that the militia was in such a disreputable state that he feared trouble should word reach the slaves and Indians. In an effort to obtain revenue to arm the militia more adequately, the Virginia legislature enacted a duty in 1723 on the importation of liquor and slaves, to be paid by the importer.4

The colony of Carolina, with its extremely small white population, the presence of hostile Indians, and the large number of slaves, was particularly concerned with slave control. There were 10,500 blacks and 6,250 whites in Carolina in 1715; in 1724, there were three times as many blacks as whites; after the split of the colony into North and South Carolina in 1729, the situation was not significantly changed. By 1765, there were an estimated 90,000 blacks and 40,000 whites in South Carolina. Selected slaves were used to augment the militia against the Yamassee Indians in 1715, but a slave uprising in 1739 shattered confidence in the employment of blacks for defense and led to renewed efforts to strengthen the militia. Numerous programs for increasing the white population were debated in the colonial assembly, but no resolution was adopted. After 1743, the British government responded to requests for aid by stationing three regular infantry companies under the control of the governor of South Carolina to protect that colony and Georgia from possible slave revolt.5

Despite the presence of regular British troops, the fear of insurrection persisted in South Carolina. In 1757, at a meeting of the governors of North Carolina, Pennsylvania, Virginia, and Maryland convened to plan colonial defense for the duration of the French and Indian War (the Seven Years’ War, 1754–1763), South Carolina’s predicament elicited great concern. In a letter to Lord Lyttleton, governor of South Carolina, the governors stated that British regulars would remain stationed at Charleston so that the local militia could be moved to defend the frontier. The British soldiers were intended to keep the blacks “in awe.”6

Numerous other instances of actual or feared slave rebellions occurred during the colonial period, and the statute books were peppered with legislation designed to control the slave population. Blacks could not gather in groups, carry weapons, or travel without the permission of their masters; white males periodically searched black quarters for weapons and kept the blacks under surveillance. Militia laws were primarily designed for slave control. Internal control of blacks by militia and adjunct patrols, assisted in times of stress by British troops, was a well-established system by the time of the American Revolution.7

During the American Revolution, colonists in the South continued to express fear of black revolt. The defection of large numbers of slaves to the British compounded these fears. Southern delegates to the Continental Congress expressed unwillingness to use their militias outside their own borders. In 1779, a committee of the Continental Congress reported that South Carolina could provide very little manpower for the war effort because the militia was needed as a home guard to suppress rebellious movements among the blacks.8

As a result of the American Revolution, state governments were free to make whatever regulations they desired on slavery and the control of blacks. Article II of the Articles of Confederation recognized the retention of state control over domestic institutions—which included slavery. The national government under the Articles had neither the authority nor the force to suppress domestic disturbances. It followed, therefore, that in cases of black revolt, states would be forced to rely on their own resources. The end of the British government in the colonies marked the end of British protection.9 Since the northern states soon either abolished slavery or put it on the way to ultimate extinction, constitutional and legislative provisions for slave control were of minor importance above the Potomac. The southern state governments recognized the continued existence of slavery as an institution by reenacting and expanding the body of colonial laws on the subject. The militia and citizen patrols remained primarily responsible for control of the black population.

As the confederation moved toward constitutional government, issues of internal security were found to require careful consideration. The maintenance of the system of slavery through the use of force was a primary problem of colonial defense. The fear of black insurrection, the absence of regular troops to augment local militia, and the obvious inability of the central government to suppress internal disorder hastened the development of an adequate military system patterned on the federalist model. Black oppression through the system of slavery had survived the Declaration of Independence and American Revolution and would now become an integral part of American constitutional law.


2

The
Law of Black
Suppression

THERE WAS LITTLE DOUBT of the need for a stronger central government as the delegates to the Constitutional Convention met in Philadelphia in May 1787. Debtor disturbances, among them Shays’s Rebellion, a revolt of impoverished farmers against taxation and the judiciary, which had threatened a federal arsenal at Springfield, Massachusetts, had stressed emphatically the weakness of the central government under the Articles of Confederation. The government had been helpless; it lacked an effective national military organization and the authority to interfere in the domestic affairs of the states. Convention delegates insisted that the new government provide a means for suppressing disorders which were designed to subvert the execution of laws and the judicial process. State militia organizations could not be depended upon to end rebellions, particularly if the militiamen sympathized with the aims of the rebels, as they did in Shays’s Rebellion. The delegates wanted both a stable militia and a stable national standing army, providing the states could prevent uninvited national interference. Without too much difficulty, they agreed that the national government should guarantee each state a republican (representative) form of government and should protect the states from domestic violence upon a request from the state legislature, or the governor when the legislature was not in session.

In the debate on the military clauses of the Constitution which would empower Congress to provide the militia to quell internal disorders, no one explicitly stated that the national military power might be used to suppress slave revolts. The precedents for slave control as a local responsibility were well established. However, while debating the proposal to prohibit the slave trade, Rufus King of Massachusetts introduced the relationship between slavery and the use of national military forces. King felt that importing additional slaves would make national defense more difficult and costly. He believed it unjust not only that the North was obligated to defend the South in the event of slave revolts while the South was free to import more slaves, but that southerners were bitterly opposed to the levying of export taxes which would compensate the federal treasury for this additional defensive burden. Since theirs was an agricultural exporting economy, southerners were generally opposed to export taxes. John Rutledge of South Carolina did not believe the South would encourage the slave trade or, in an unconscious contradiction, that slave insurrections would occur as a result of further importations. Rutledge suggested that if the North’s disapproval of the slave trade was based on military considerations, the South should be willing to exempt northern states from an obligation to protect the South from slave rebellion. No other southerner agreed with him, and there is no evidence that northerners endorsed his proposal or tried to convince others to accept it. The Constitution as finally drafted, in conformity to southern wishes, forbade Congress from prohibiting the slave trade before 1808 or levying a tariff on exports from any states.1

In the debate over apportionment of representation, Gouverneur Morris of New York opposed counting slaves as only three-fifths of a person both for taxation and representation. The southern states, he commented, “…are not to be restrained from importing fresh supplies of wretched Africans, at once to increase the danger of attack, and the difficulty of defense.” While gaining nothing from the Three-Fifths Compromise, northern states bound “themselves to march their militia for the defense of the Southern States; for their defense against those very slaves of whom they [Northern opponents of slavery] complain.”2 The convention ignored Morris and accepted the compromise formula.

The Fugitive Slave Clause of the Constitution was also adopted with little debate. Some opposition arose over the proposal to make the governor of the state responsible for insuring the return of fugitive slaves. James Wilson of Pennsylvania felt that the responsibility would be too burdensome for the governor, and possibly too costly, if military force became necessary. The proposal finally adopted does not specifically give the responsibility to any governmental official, but ultimately, the rendition of fugitive slaves fell on the president under his duty to enforce the Constitution and laws.3

When the military clauses of the Constitution were considered by the state ratifying conventions, the same issues, the need to protect states’ rights and to insure state control over the movement and disposition of state militias, received earnest debate. The slavery issue was brought into the debate in the Virginia convention by George Nicholas, who pointed out the additional security for slavery provided in the Constitution. Along with the power of the state to use its militia to control the slaves, “it will be the duty of the general government to aid when the strength of the union is called for.”4 The Fugitive Slave Clause was scarcely noticed by northern delegates to the ratifying conventions, but in the South, it was used as a definite selling point. James Madison particularly emphasized its usefulness in Virginia, as did some of the Federalists in the North Carolina convention. These debates lend credence to the view that the southern states would not have ratified the Constitution without the proslavery compromises. The Fugitive Slave Clause and the commitment of the national government to protect slavery, but not interfere with it, were indispensable parts of the Constitution.5

The military system provided by the Constitutional Convention and ratified by the states was entirely consonant with the principles of federalism developed during the American colonial and revolutionary experience. The language in the Constitution was vague enough so that Congress, in drafting enabling legislation, could use its own discretion to fill in the substance. The military clauses, as stated in the Constitution, provided that the states would keep order within their own borders, but if invasion occurred, the national government was responsible for defense. If overpowering rebellion occurred, the state government could request federal aid, but the national government could not intervene at will. However, Congress had the power to utilize the militia or regular forces to enforce federal laws. The maintenance of internal security and slave control primarily remained a local responsibility but the national government was explicitly bound to insure the return of fugitive slaves and to support state governments in suppressing domestic violence which could include slave insurrections.6

In the First Congress on September 29, 1789, a bill was passed to implement the military clauses of the Constitution; the act recognized the small military contingents established under the Articles of Confederation and authorized the president to call militiamen into service to protect the frontier from Indian raids. In the Second Congress, a bill was passed on May 2, 1792, which provided that the state militias could be called out to execute the laws of the Union, suppress insurrections, and repel invasions. This additional legislation, which gave the president the power to federalize the state militias when the United States was endangered or upon a state request for aid in time of domestic violence, was based on the recognition that regular forces were too small to be used for anything except manning seacoast fortifications and protecting the frontier. By 1807, when the regular military forces were increased to ten thousand men, the statute was changed to authorize the president to call out the land and naval forces of the United States or the militia. The House debates on the Militia Act of 1792 consisted largely of controversy over what conditions constitute an insurrection and the possibility of the national government utilizing the military in a tyrannical fashion. Significantly, the act does not say that the president must call out the militia but only that “it shall be lawful” for him to do so. This principle was clearly expressed in the act of 1795 which repealed the Militia Act of 1792: the president was given sole discretion, without further consultation or congressional action, to determine when an exigency requiring the use of the military existed.7

Congressional interpretation of national responsibility for the suppression of slave disturbances was clearly expressed in debates concerning the abolition issue. Quakers and other reformers initiated an abolition movement in the early days of the Revolution, and their activities persisted throughout the antebellum period. On March 8, 1790, when Congress received a petition against slavery and the slave trade from the Quaker Pennsylvania Society for Promoting the Abolition of Slavery, Representative James Jackson of Georgia insisted that discussion of the slavery issue would cause insurrection in the South. When the discussion continued unabated, Representative William Smith of South Carolina made a lengthy speech in defense of slavery. One argument northerners frequently used was that slavery made the South weaker in case of invasion, and Smith felt this view was erroneous; he believed that blacks might, in fact, make good soldiers and could be used to defend the South. After considerable debate, the House decided to adopt a general statement of its power over slavery under the Constitution without acting on the Quaker petition. As the situation appeared to the House members, the Constitution forbade prohibition of the slave trade until 1808, and Congress had no authority to interfere with slavery in the states.8

The proslavery supporters in the First Congress became increasingly sensitive to any discussion of the slavery issue, constantly asserting states’ rights and pointing out the danger of fomenting slave revolts as a defense against anything remotely resembling antislavery argument. Even the alleged “kidnapping” of free blacks from Pennsylvania by North Carolinians who insisted they were runaway slaves was to many southerners not a matter of congressional concern, since states’ rights might be infringed upon if the national government became involved in the issue. A representative from Pennsylvania brought the subject before the Fourth Congress, after being informed that some free blacks from his state had recently been kidnapped. Smith of South Carolina, who had been willing to make long arguments in defense of slavery, now adamantly opposed any discussion of the kidnapping question because agitation might promote insurrectionary conditions in the South. The House, evidently impressed by his argument, agreed and resolved that “it is not expedient for this House to interfere with any existing law of the states on the subject.”9

The Pennsylvania kidnapping issue remained unsettled. Representative John Swanwick of Pennsylvania succeeded in presenting a petition from some blacks in his state who complained that slaves who had been manumitted by Quakers in North Carolina were being forced back into slavery. Smith of South Carolina once again objected, explaining that the plight of the blacks resulted from a North Carolina statute which forbade manumissions and gave any claimant the right to reduce persons, freed in contravention of the statute, to slavery. Some of these freed blacks had escaped to Pennsylvania; persons claiming ownership to the runaways, as provided in the Fugitive Slave Act of 1793, took them back to North Carolina. James Madison of Virginia asserted that this petition did not deserve the time or attention of the House; he believed that if these petitioners were free, they could settle their grievances in the North Carolina courts, but if they were slaves, the Constitution gave them no hope of being heard in Congress. The petition was rejected by a vote of 33–50.10

In June 1796, when the crisis brought on by French attacks on American shipping demanded increased military preparation, the possibility of slave uprisings again drew the attention of Congress. A bill was passed authorizing the president to require state governors to hold a total of eighty thousand militiamen in readiness, apportioned according to the number of white inhabitants in each state. In the House, Smith of South Carolina suggested that the bill ought to provide for apportionment in each state based on the total number of whites and three-fifths of the blacks. The southern states would therefore call out more men but, Smith asserted, if war came, the additional men would be needed. Abraham Venable of Virginia found Smith’s thinking unclear. He stated that if the South needed more troops for its protection, the Constitution provided that they must be supplied from other states as well; there was no need for the three-fifths formula. Joseph McDowell of North Carolina reminded Smith that if his plan were adopted, with the large number of whites assigned to military duty, those at home would be left defenseless against the blacks. Smith hastily withdrew his proposal. George Thacher of Massachusetts, who consistently attacked the proslavery forces while he was in Congress from 1789 to 1801, could not resist needling Smith by asking him whether he meant that three-fifths of the blacks should be armed and used as soldiers. Smith stammered that he had no such intention. The bill was passed without the three-fifths proposal.11

The proslavery tactic of pleading the danger of insurrection as a technique to squelch antislavery arguments had not yet completely served its purpose. In November 1797, when the Quakers presented their annual petition begging for the end of slavery and the slave trade, fear of revolt was again successfully invoked by proslavery congressmen. Nathanial Macon of North Carolina denounced the petition and the petitioners, who were, in his opinion, warmongers “bent on bloodshed” rather than peacemakers.12 In January 1800, Representative Robert Waln of Pennsylvania presented another petition of free blacks asking for an end to the slave trade, which met the same harsh reception given the Quakers’ petition. While debating whether to submit the petition to a committee, Harrison Gray Otis of Massachusetts endeared himself to the proslavery elements by drawing attention to the crude lettering of the petition. He suggested that the petitioners were illiterate and had no notion of what they were signing. The discussion was interrupted by John Rutledge of South Carolina who introduced the issue of the successful slave revolution against the French in Haiti in August 1791. He claimed that emissaries from Haiti had been sent to America to stir up unrest and that, once again, the discussion of abolition and the slavery problem might encourage insurrection. Another representative from South Carolina, Robert Goodloe Harper, added that the petition was just another Quaker petition; apparently, since the previous petitions were rejected, the Quakers had induced unknowing blacks to sign the present one. The House resolved that the petition created disquiet and should therefore not be entertained by the House. George Thacher cast the lone dissenting vote. The proslavery position decrying antislavery agitation was overwhelmingly accepted.13

When, in December 1803, the manpower needs of South Carolina’s expanding cotton and rice production required her to reopen the foreign slave trade, the possibility of insurrection again became a national issue. Representative David Bard of Pennsylvania proposed that the national government levy a tax on each slave imported. The congressmen from South Carolina defended the state’s actions on the basis of state sovereignty. They claimed that the action of South Carolina was an expression of the Tenth Amendment in which powers reserved by the states could not be usurped by the national government; what South Carolina did about the slave trade was of no concern to the national government or any other state. Bard and John Smilie of Pennsylvania then subjected the South Carolinian’s argument to a devastating attack. As importation of slaves meant the importation of enemies into the country, Bard asserted that the concern of the other states and the national government was understandable. Smilie was even more explicit. The reopening of the trade, he insisted, would weaken the defense of the entire nation and it was common knowledge that the military power of the nation was constitutionally bound to suppress slave insurrection. The House, unimpressed by Bard and Smilie, postponed consideration of the tax. South Carolina continued the foreign slave trade until Congress exercised its power to prohibit it by the act of March 1807 which went into effect on January 1, 1808. The concern of Bard and Smilie was well founded, for in the four years before importations were made illegal, some 39,075 additional Africans were brought into the already large slaveholding state of South Carolina.14

As seen from the Congressional debates, the southern viewpoint in 1804 was that Quakers and other outside agitators were inciting insurrection, and any discussion of opposition to slavery in Congress would create incendiary conditions. Further, slavery was a local practice which the national government had no authority or right to regulate. And yet, if the southern states requested aid for slave insurrections or the return of fugitive slaves, the military force of the nation was constitutionally obliged to comply.

The proof of whether the proslavery theories elaborated in the first congresses could be successfully implemented came when two rebellions involving opposition to federal tax laws compelled the use of national power. In the Whiskey Rebellion of 1794, the governor of Pennsylvania refused to call out the state militia. The federal courts appealed to the president since the laws of the United States were “obstructed by combinations too powerful to be suppressed by the ordinary course of judicial proceedings….”15 President Washington called fifteen thousand militiamen from Pennsylvania and surrounding states into federal service and issued two proclamations calling for an end to the rebellion. The insurrection petered out with little opposition. Similar action was taken in response to the other instance of local obstruction to a federal law, Fries Rebellion, which erupted in Pennsylvania in 1799: President Adams issued a proclamation of rebellion, asked the governor of Pennsylvania to call out one thousand militiamen, and the affair was promptly suppressed.16

The action taken in these rebellions demonstrated that the national government could discharge its responsibilities under the sections of the military act designed to end obstruction to federal law. In view of the concern that Shays’s Rebellion and other debtor disturbances had created at the Constitutional Convention, the response of the government was of a kind anticipated by the framers. Still to be tested, however, was the section of the military act designed to end insurrection within a state upon a state request for federal aid. Statements made regarding the use of national power to suppress slave revolts in the convention and the first congresses indicate a clear awareness of the national responsibility in such cases: national military power would be invoked to quell black insurrection and to remand fugitive slaves when, and if, it became necessary.


3

Defiant Slaves
and Defiant
States

IN THE LATE SUMMER of 1800, Gabriel Prosser, a young slave of Henrico County, Virginia, was executed, along with forty other slaves, for daring to attempt revolt against the slaveholders. Prosser’s projected insurrection ushered in a turbulent period of some thirty-five years when, in the crucible of slave rebellion, the congressional interpretation of national military responsibility in a republic was tested. The machinery that had successfully quelled opposition to federal taxing power in the Whiskey and Fries rebellions was now confronted with racial disturbances within a state.

In a period of quiescence after the adoption of the Constitution, southern slaveholders continued to rely upon their own resources to control the black population, just as they had done during the colonial period. The systems of patrol and militia duty, already in existence, were legislatively reestablished in the new nation. After the enactment of the national militia law of 1792, patrol remained an integral part of the military, both forces drawing from the same class of males. However, when no warfare or revolt threatened, it was difficult to keep patrol performance at a high degree of efficiency; militiamen performed drill and muster inadequately, if at all. Many instances of drunkenness, improper conduct, failure to report for duty, and brutality toward innocent slaves and free blacks were reported. But when necessity dictated, the patrol was adept in suppressing rebellion without outside help.1

The example of black revolt in Haiti, which began in August 1791, and the influx of terrified French refugees into the seaboard cities of the United States created sufficient fear of insurrection to keep the local patrols and militia in a state of readiness. Congressmen and local officials in the South continued to make persistent references to the Haitian revolution and its incendiary effects. As reported plots were an everyday occurrence, residents in areas with large slave populations feared the necessity of sending militiamen to defend the western frontiers. Local patrols had sufficient reason to be assiduous in their duties.2

Gabriel Prosser attempted to execute his plot in this atmosphere of crisis. The planned revolt appeared to be a well-organized project involving about one thousand blacks in the vicinity of Richmond. The slaves gathered on August 30, 1800, but disbanded because a violent storm and flood made military operations impossible. During the next month, many blacks, including Prosser, were arrested. Although the plot failed, the reaction it engendered is significant. Governor James Monroe and other public officials in Virginia had heard rumors of the revolt, and on the day of the disturbance, two faithful slaves reported the plan to their masters. Local and state government officials were sufficiently aroused by the propsect to ask for aid. Monroe requested and received the use of the federal armory at Manchester. Although federal intervention was unnecessary, the plot being aborted and the leaders captured before any slaveholders were killed, the immediate federal response to Monroe’s request established a precedent.3

A heightened uneasiness persisted after Prosser’s plot, and the continuous rumors of slave conspiracies in the next few years led many states to enact more stringent measures to control both slaves and free blacks. Although free blacks had no discernible connection with Prosser’s plot, southerners believed that the social events at which they were present furnished the occasion for planning the rebellion. Southern legislatures passed laws strengthening local militia and patrol units; they also restricted the internal slave trade, fearing that slaveholders might attempt to sell insurrectionary blacks to their unsuspecting neighbors in other states. Virginia’s House of Delegates, directing its enmity toward free blacks, authorized Governor Monroe to discuss with President Thomas Jefferson the possibility of purchasing lands where such “unsettling” persons could be sent. Jefferson was sympathetic to their proposal yet refused to spend federal money for the purpose. Although he did suggest that Virginia buy land in the Northwest Territory, he indicated that this area would someday be joined to the Union. Jefferson thought the difficulty would lie in finding an area in which free blacks would not only be welcomed but slaveholders also assured that the blacks would not instigate and support slave revolt anywhere in the United States. The colonization effort was abandoned. However, in 1806, the Virginia legislature passed an act which required free blacks who were manumitted to leave the state. Many free blacks left the Lower South to resettle in the Upper South and Midwest. States in these areas began enacting legislation to prevent the entry of free blacks within their borders. As the number of free blacks in the United States increased from 59,000 in 1790 to 319,000 in 1830, many blacks faced the problem of finding a place to live. Even Massachusetts felt compelled to expel many free blacks.4

Although the ever-present rumors abounded, the next large-scale insurrection did not occur until January 1811 in Louisiana. The fear generated by the Haitian revolution and the large population of free Negroes in the area coupled to accentuate the tension. Further aggravation was caused by a dispute between a group of free Negroes and the territorial governor over efforts to disband a Negro militia organization which had been in existence since about 1736. When news reached the city that 400 to 500 slaves had revolted in the parishes at the Andry plantation outside New Orleans, it caused an uproar. Since the territorial militia was inefficient due to lack of training and interest, General Wade Hampton, who had control of military forces in the territory, hastily assembled two companies of the most efficient volunteers he could find, along with a company of regular army troops, and put down the disturbance. About 660 soldiers reportedly took part in the engagement. The free Negro militia ingratiated themselves with the white community by offering to assist in military operations against the slaves. Eighty-two of the Andry rebels were killed or executed soon after capture. The governor’s letter books indicate continued reliance on federal forces; troop movements in the area were planned to maintain the mobility required to suppress possible uprisings.5

Following the Andry revolt, southern state governments continued to tighten restrictions governing the activities of free blacks, refusing passage to some, expelling others, and emancipating loyal slaves who informed on alleged insurrectionaries. Renewed interest in colonization led to the organization of the American Colonization Society in 1817 with some prominent southerners as members. Opposition developed rapidly. Some abolitionists criticized the society on the grounds that no native American should be expelled from his country; others argued that if the colonizers were sincere, they would only colonize slaves and not free blacks; some proslavery interests regarded it as an emancipationist tool. In addition to restrictive legislation directed at blacks and southern interest in colonization, southern state legislatures enacted measures to suppress abolitionist literature and discussion which might incite the slaves to rebel. Nevertheless, the southern states found little real comfort in their legislative programs; the slave problem required their sustained activity in order to maintain the will of the national government to insure slave control.6

The debates over the admission of Missouri to the Union beginning in 1819 provided the southerners with reassuring evidence of the will of Congress to defend the slave system. James Tallmadge of New York explained that he had not suggested free soil in Alabama because free blacks would then be too near slaves in adjoining states, thereby increasing the likelihood of rebellion, but he thought a boundary for slavery expansion should be set at Missouri. State legislatures responded to Tallmadge’s proposal with a spate of resolutions. The northern legislative position essentially hinged on the unfairness of increasing proslavery representation in Congress under the terms of the Three-fifths Compromise. Considerable discussion also emphasized the position that extended enslavement of blacks would increase the possibility of internal disorder. Proslavery legislatures stood firmly on the Louisiana Purchase treaty which insured the right to property of persons in the area; they also believed that continued opposition to slavery in Missouri would create bitterness and distrust in the South as well as slave discontent.7

In the congressional debates, the battle lines closely conformed to the resolutions passed in the states. Representative William Plumer of New Hampshire most clearly expressed the concern of northerners in a lengthy speech in February 1820. He succinctly noted that the Constitution was established to provide for the common defense and to insure domestic tranquillity; constitutionally, slavery was a domestic institution which the national government could not touch unless an insurrection compelled state officials to request federal aid. It seemed altogether reasonable to Plumer that since this burden of protection was placed upon the entire Union, Congress should act to reduce the likelihood of insurrection which necessitated the use of federal troops and money by preventing the expansion of slavery. Plumer further noted that the slave states had always been a great burden to the rest of the nation; in times of war, southern militiamen were needed at home to “awe” the slaves. Representative Charles Rich of Vermont and other northern congressmen advanced much the same argument. Representative Harrison Gray Otis of Massachusetts, although opposing the further extension of the system, expressed a view which was gaining great favor with proslavery spokesmen: slavery was a beneficial institution, not only to the South, but to the entire country; there were strong economic ties between the two sections and a slave revolt would be economically disastrous to the nation, in addition to placing the lives of northerners in jeopardy. Said Otis, “All considerate persons in every section of the Union should unite with one accord with their masters in putting down every species of revolt and insurrection, as pregnant with dreadful consequences to the whole section.”8

During the Missouri Compromise debates, the ideas and proposals presented may have encouraged rebellion against the institution of slavery. There is evidence that Denmark Vesey, who planned an insurrection in Charleston, South Carolina, in the summer of 1822, seized on such antislavery discussion to convince his associates that attempted revolt might bring outside help. Vesey, a literate free black, plotted the only large-scale city revolt during the history of slavery in the United States. His plot is a landmark in black American history in that it was led by a free black who was willing to risk his life to free others; all too often slaves were emancipated for informing on alleged insurrectionaries, and free blacks seemed more concerned about maintaining what semblance of privilege they had than in improving the circumstances of the enslaved blacks. The nine thousand men under Vesey were prepared to enter Charleston and begin a general massacre of not only whites but also those blacks who did not join the revolt. Success would enable the rebels to move to Haiti where further plans would be made. However, the plot was discovered before fruition, again through the disloyalty of slaves who informed their masters. Vesey and five of his lieutenants were captured, tried by a jury of two judges and three white citizens, and hanged on July 2, 1822. The investigation continued and eventually thirty-five blacks were hanged and forty-two sent into exile. Another four white men were convicted of collusion with the insurrectionaries; it was alleged they had hoped to acquire loot if Vesey’s plot succeeded. They were sentenced to short prison terms and assessed fines. The controversy which developed between the governor of South Carolina and the city court over the handling of the trials led to the publication of detailed histories by both sides which remain the chief source of information concerning these events and the continuing debate over the magnitude and nature of the plot.9

In regard to the military response to Vesey’s plot, there remains considerable evidence of willingness on the part of the national government to supply military aid. Extensive military preparations had been made by state authorities when they were informed of the existence of a plot, although they did not deem their resources adequate. During July, after many of the supposed insurgents were captured and when trials and continued investigations were at their height, Governor Thomas Bennett wrote to Secretary of War John C. Calhoun, later to become the chief theoretician of the proslavery forces, describing the insurrectionary situation and requesting additional federal troops. Bennett pointed out that the nearest fort held a large quantity of powder which the insurgents might seize and that only five men manned this garrison. Immediately, Calhoun ordered a company of artillery from St. Augustine, Florida, to Charleston and instructed the commander to cooperate with the governor in suppressing the disturbance. The troops arrived in Charleston on August 15. Governor Bennett later asked for additional forces to frighten blacks in the area. Since the South Carolina legislature was not in session, the governor was acting within the Constitution and statutes by asking for aid on his own authority. However, his request should have been directed not to the secretary of war, but to the president, who under the statute had nondelegable authority to decide whether the disturbance warranted federal intervention. The apparent concern for strict conformity to the statutes was obviously lacking in the military response to both the Vesey and Prosser plots.10

The South Carolina legislature reacted frantically in the aftermath of the Vesey plot. Measures were passed to prevent the return of free blacks who had left the state, to imprison black seamen whose vessels entered harbors of the state until time of departure, and to execute persons who aided projected or actual insurrections. The enforcement of the Black Seaman’s Act, which overstepped the bounds of state police power, brought immediate protest from the masters of vessels whose sailors were imprisoned. In the test case of Elkison v. Deliesilline, which was decided in 1823, federal judge William Johnson, a citizen of South Carolina, held the law invalid. Johnson felt that the act conflicted with both an 1815 convention with England which provided for mutual free ingress and egress of naval personnel and with the exclusive power of Congress to regulate foreign commerce. Nonetheless, South Carolina, joined by other southern states that had passed similar legislation, continued to enforce the law despite the court decision, asserting that state sovereignty and powers reserved under the Tenth Amendment to the Constitution supported her position. Protests from the British government and resolutions of condemnation from northern states brought no response from the southerners. President Monroe used no federal troops to enforce this decision of the district court or to uphold the supremacy of national authority and its treaty-making power under the Constitution. Secretary of State John Quincy Adams requested that the legislature repeal the act in question, while suggesting to the British government that under the federal system, indirect measures were sometimes effective and reassured the British that if violations continued, the national government would intervene. The violations continued; the president and Congress did nothing.11

Little additional legislation was passed in other areas of the South in response to the Vesey conspiracy. The southern states now relied on tightening enforcement measures already on the statute books and increasing the alertness of the patrols. When Secretary of War James Barbour sent a circular letter to state governors requesting information on military preparedness in July 1826, considerable concern about slave insurrection was reported. The lieutenant governor of Mississippi felt that volunteers who could respond quickly would be much more effective than the militia should a slave revolt occur, adding that his state was especially sensitive to this problem because of a large population of slaves. The adjutant general of Virginia believed that some means of insuring a speedy response from the militia might alleviate the problem. In summarizing the reports for Congress, Barbour stated that since the presence of large numbers of slaves kept the South perpetually on guard, great reliance for military defense would continue to be placed on the regular army. Nevertheless, he believed that the planters of the Lower South should be required to raise sufficient militia, including artillery and cavalry, to aid the regulars in manning the forts in the area and “to keep the black population in check.”12

In 1831, “unusual uneasiness” again prevailed in the South. Rumors of revolts and insurrections were rampant. Military units were increasingly wary and kept the black population under careful surveillance. In Louisiana, officials informed the War Department that a major revolt threatened and requested that additional troops be sent to the area; troops in the vicinity were put on alert. Along the eastern seaboard, army units were moved from northern states into the South to prevent suspected insurrection.13 The rumors were partly fulfilled in Southampton, Virginia in August 1831, when Nat Turner instigated a revolt with approximately seventy slaves. State military volunteers, with the aid of federal troops, moved in to suppress the rebellion. The mayor of Norfolk sent notes requesting aid to the commander of Fortress Monroe and to the naval vessels Warren and Natchez, of the West Indian Squadron, stationed off Norfolk. Three companies of artillery with a field piece, a marine guard, and a detachment of seamen from each ship left for Southampton on the steamer Hampton. Disembarking at Suffolk and marching twenty-five miles, they stopped overnight and arrived the next day at Jerusalem where they joined the commander of the state militia, General Richard Eppes. According to the military report, the presence of the troops reassured a small group of white women and children gathered there. Although the regular troops had no opportunity to engage in actual conflict with any insurrectionaries, their commander thought that the “celerity” with which they acted and the “demonstration made by them during the march across country will undoubtedly have a lasting and salutary effect on the future conduct of that deluded people [blacks] against whom they were intended to act.” The commander of the naval yard at Norfolk issued seven hundred stands of arms and twelve thousand rounds of ammunition to local white citizens. Approximately sixty-five white persons were killed. The rebels, with the exception of their leader, were all killed or captured within ten days after the outbreak of the disturbance. Nat Turner, who was not captured until October 30, was executed after confessing on November 11; eventually, eighteen of his companions were executed.14

On the heels of the revolt, fear mounted in other communities and local officials requested aid from army officers. Arms and ammunition were issued from the federal arsenal at Fortress Monroe to the citizens of Hampton, Virginia. The authorities at New Bern, North Carolina, requested and received a detachment of army troops from the same fort to quell rumors and fear of disorder. These requests for aid were handled in an informal manner without regard to constitutional statutes. When Colonel James House at Fortress Monroe, Commodore J. D. Elliott, who commanded the West India Squadron, and Commander Lewis Warrington at the Norfolk navy yard reported their actions during the Turner disturbances to the Navy and War departments, they received assurance that the president gave his “entire approbation” to the “promptitude” with which they had acted.15

A comparison of the manner in which the federal government exercised its military responsibility in several instances reveals some striking differences. When federal law was violated and federal courts defied in the Whiskey and Fries rebellions, the president acted scrupulously and carefully within the limitation of the statute before invoking the use of troops. The federal government deferred action when South Carolina defied the federal courts in the Black Seaman’s Controversy. In rumored or actual slave revolts, however, troops were utilized without the least thought of statutory requirements for invoking aid, yet the president gave his stamp of approval to prompt quasi-legal military action. This legal variation might be explained on the grounds that federal revenue was a sufficiently important motive for military enforcement, but apparently the legal status of black seamen was not. In the cases of black insurrection, the president and War Department may not have believed that protocol should interfere with the national enforcement of the proslavery compromises of the Constitution. In any event, the Constitution proved to be a firm protector of the institution of slavery. Federal troops were sent even when they were not needed; in New Bern, North Carolina, after the Turner revolt, the captain commanding the regular troops reported that some of the “principal citizens” admitted that federal aid was unnecessary, that troops had been requested precipitously, and that their continued presence would only make the citizens less vigilant when they finally left. The captain asserted, however, that if the local citizens were asked, many of them would demand a permanent federal garrison of troops as additional protection.16

The 1832 crisis in South Carolina offers another convenient vantage point from which to consider the uneven application of federal military power. In the Black Seaman’s Controversy in 1823, South Carolina had demonstrated that a federal court decision and treaty could be successfully ignored; they now proposed to nullify a federal tariff law. South Carolina’s increasing sensitivity on the antislavery issue, coupled with an economic decline in the 1820s, stimulated efforts to find a convincing formulation of the state sovereignty position which had been used to defend slavery since the first congresses. The philosophy found its fullest expression in the works of John C. Calhoun. Calhoun insisted that slaveholders were the real defenders of the Constitution, while those who challenged their interpretations were its enemies. Thus, in opposing the unwanted high tariffs, the public officials of South Carolina draped themselves in a constitutional theory of strict constructionalism and state sovereignty to evade a distasteful federal law, while they invoked broad constructionalism and national responsibility in order to demand federal aid to suppress black revolts. Ironically, Calhoun, who as secretary of war had dispatched federal troops to aid white South Carolinians after Vesey’s Plot in 1822, worked out an elaborate theory to support insurrection by white South Carolinians against that same federal government.17

Although Andrew Jackson and Secretary of War Lewis Cass had congratulated the military commanders involved for their “promptitude” in dispatching unneeded federal troops at the time of the Turner Revolt, they vacillated when confronted with South Carolina’s nullification of the federal law. Jackson responded to South Carolina’s announced intention to defy enforcement of federal tariff collection by issuing a proclamation on December 10, 1832, which asserted that the law would be enforced. However, the president also ordered Cass to inform General Winfield Scott, who commanded the troops in South Carolina, to consult with the local district attorney and collector of customs, but to stand by for further instructions. South Carolina called out twelve thousand volunteers to resist federal law enforcement. Meanwhile, Jackson announced that he would take no positive action until he saw certified copies of the Nullification Acts, which had been passed by a special state convention. On January 6, 1833, in response to Jackson’s request for further authority, Congress passed the Force Bill, which extended the jurisdiction of federal courts in revenue cases and empowered the use of any additional forces necessary to uphold the laws. At the same time, Congress passed an act reducing tariff rates. On March 15, the South Carolina convention repealed the state ordinance nullifying the tariff law, and yet three days later, in an expression of defiance, the convention nullified the Force Bill. No confrontation occurred because no attempt was made to enforce the law. In effect, South Carolina had again successfully defied the national government.18

Jackson’s dilatory policy could be attributed to a belief that federal military law did not provide for cases of state defiance, which was the position of the governor and legislature of South Carolina. However, a careful reading of the statutes indicates no distinction between insurrections in a state and insurrections of a state. The military provisions of the Force Bill added nothing to presidential authority; the only real amendment was a provision relieving the president of the necessity of issuing a dispersal proclamation before using the army and navy. Jackson’s sympathy with slaveholders, as he was one, clashed with his nationalistic and assertive tendencies, and he felt that avoiding bloodshed among white South Carolinians was more important than law enforcement. His interpretation of presidential power in such
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