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			Arguing about the Cultural and the Legal Meanings of the 2013–2015 West African Ebola Outbreak

		

		
			It has become a truism among scholars, public health officials, scientists, and others that the fears associated with contracting “Zaire” Ebola, or Ebola virus disease (EVD), travel faster than Ebola itself. “The fear of being infected with Ebola and the desire to flee the area” noted Francesco Chiappelli and his colleagues, are “human universals.”1 This means that those who study the pathogenesis of EVD, or those who analyze the mass-mediated representations of Ebola transmission, are confronted with a number of difficult tasks as they try to track what many in communication studies would call the “rhetorical” or “argumentative” features of these outbreaks.2

			Earlier Ebola outbreaks, that have killed hundreds of individuals since 1976, have occasionally garnered the attention of regional, national, and international audiences, but the massive loss of life, as well as the rampant anxieties that were caused by the most recent “Zaire” Ebola outbreak in Guinea, Sierra Leone, and Liberia appears to have catalyzed the efforts of those who seem to be convinced that somehow this outbreak was qualitatively different. By the spring of 2014 Ebola had “traveled” or “migrated” to urban areas in West Africa, and worries about mutations and lack of preparedness exacerbated the situation. Communities that were used to dealing with malaria, cholera, or other infectious diseases were now having to hear that they, or their neighbors, might have EVD.

			Early misdiagnoses contributed to the early spread of EVD, but those in the West, or what is sometimes called “the North,” who kept an eye on what was happening in West Africa also started to worry that Ebola could spread to places like Nigeria, Mali, or the Ivory Coast. The 2005 adoption of “The International Health Regulations” was supposed to help with the establishment of global surveillance triggers that would help with the prevention and containment of diseases,3 but the poorer countries in the “South” simply did not have the type of surveillance equipment that was used by the wealthier nations. Moreover, cultural anthropologists, who recognized the importance of Ebola fears, complained that slashed World Health Organization (WHO) budgets hurt the efforts of those who tried to combat Ebola denialism, panic, and other anxieties. The anthropologists, and the other interdisciplinary scholars, started writing and talking about “neo-colonial” interventionism or the neglect of “the other” in Ebola contexts and more than a few openly questioned WHO’s leadership. If WHO personnel were supposed to be in charge of this latest outbreak in West Africa, then why did it take months before WHO officials declared this to be an “international health” emergency?4 At the same time, if WHO was in charge, did that mean that their employees and their supporters were the ones who were going to distribute the personal protective equipment (PPE), the gloves, the masks, the tents, and so on, that would be needed by the “Ebola fighters” in Sierra Leone, Liberia, and Guinea? If this was the case, then how did Doctors Without Borders, a moderately sized non-governmental organization (NGO), end up treating one-third of all of the EVD patients in West Africa?5

			Many scientists, administrators, or decision makers may have wanted to focus on epidemiological or clinical facets of these Ebola containment efforts, but J. Benton Heath has argued that the recent Ebola outbreak helped usher into the twenty-first century new transfers of emergency power at the international level that have helped with the legitimation of particular global institutions.6 Heath was talking about the need for studies of hierarchical and horizontal power structures in the treatment of emerging diseases, and this raised questions about how organizations like WHO tried to recapture some legitimacy as their personnel tackled massive challenges during this latest Ebola outbreak.

			Contaminating Discourses and Mass Mass-Mediated Transmissions: The Significance of Ebola Studies

			The subject of this book is the discourse and argumentation patterns of politicians, NGOs, legal commentators and the media (in the United States/the “North” as well as West Africa) about the 2013–2015 outbreak of Ebola in West Africa. I will be arguing that the legal, medical, and political claims that are embedded in that Ebola discourse are inextricable shaped by existing cultural knowledges that are related to the cultural assumptions that we make regarding epidemiology, American exceptionalism, humanitarian intervention, and military action. All of this embeddedness has theoretical and pragmatic consequences for both the perceived resolution of the recent West African Ebola outbreak as well as the future of global public health practices. I hope that this and future critical scholarship will encourage awareness of the ways that the cultural knowledge of local communities in the “South” and humanitarian organizations in the “North” can impact, positively and negatively, humanitarian medical intervention and public health policies.

			The 2013–2015 West African outbreak of Ebola was a major public health event involving a still little-understood disease, which in itself warrants extensive study. The critical analyses in this manuscript usefully apply emerging lines of scholarly inquiry into the reciprocal relationships that exist between cultural knowledge and public discourse (media, political, scientific) about any number of public policy issues. Concrete applications of this line of theoretical inquiry are necessary as they can extend the benefits of such theoretical awareness into the decisions of policy makers as well as the testing of the validity of these emerging theoretical frameworks.7

			As I will explain in many chapters of this book, there were a host of personal, political, and technical reasons why so many Africans died from Ebola before the end of 2014, and for a long time many observers disagreed about the nature and the scope of the 2013–2015 West African outbreak. Both the reportage of failed regional attempts to contain EVD, as well as journalistic commentaries on community denialism, fear, and distrust only complicated matters for international organizations who found themselves being attacked for not taking charge during a major global pandemic. By the fall of 2014, after almost five thousand West Africans had died from Ebola, and medical humanitarians who usually scoffed at the very notion of “military humanitarianism” eventually pleaded that this “war” against EVD had to be fought by everyone who could join the lists. Fighting Ebola had become a global crusade, and later on medals would be handed out to some Anglo-American military leaders who helped those fighting on the frontlines of these EVD campaigns.8

			As readers might imagine, talk of needed, but belated humanitarian as well as military interventionism raised a host of complex ideological questions as Ebola experts, virologists, public health administrators, and others started to realize that this was no longer just a “West African” problem. Writers in technical, public, and legal spheres started to debate about the theories and practices that would guide the war against Ebola. How, some asked, would those in the tri-state regions, who were living or working near the “epicenter” or the “center of gravity” of these Ebola battles, effectively “isolate” victims who needed to be segregated from healthier populations? Did the leaders of post-conflict societies in Liberia, Sierra Leone, or Guinea have the political will, or the economic resources, that were needed to pay contact tracers or volunteers who would need to locate EVD victims? Did regional militaries and police organizations have the trust of the people as they put in place restrictive cordons and quarantines at border crossings and in villages? Would the expatriate, foreign doctors and nurses who traveled to West Africa receive the same protection that was afforded African doctors? Would the military forces that were sent to help “Ebola hunters” respect the sovereign political and legal rights of West African governments?

			These are just some of the questions that I will tackle in this book, and I will be extending the work of critical cultural scholars,9 and critical legal writers,10 as I try to underscore the contingent, partial, and ideological nature of the arguments that circulated in various transcontinental venues between December 2013 and the summer of 2015. Along the way, I will also be arguing that critical legal analyses of these situations reveals that at the very time that the thousands of West African contact tracers, public health workers, local ministers, and others got all of this under control, the foreign military powers arrived on the scene, just in time to claim credit for stopping the spread of EVD. In other words, I will be raising questions about whether organizations like Médecins Sans Frontières (MSF), or Doctors Without Borders, should have ever given up the hope that this could be contained by West Africans as they (reluctantly) joined those Westerners who called for the militarization of Ebola campaigns. If, as Paul Farmer has pointed out in Infections and Inequalities11 “modern inequality” permeates the ways that we think about modern plagues, then it behooves us to highlight how those inequalities manifest themselves in Ebola contexts.

			One heuristic way that both critical legal scholars and critical cultural scholars might accomplish some of the tasks that are needed to detect and to critique those inequities could involve the extension of the work of Michel Foucault, who once commented on the need to use methodologies that tracked the rhetorical and material formation of what were called dispositifs. In “The Confession of the Flesh” Foucault explains to Alain Grosrichard that a dispositif, or an apparatus, referred to the “thoroughly heterogeneous ensemble consisting of discourses, institutions, architectural forms, regulatory decisions, laws, administrative measures, scientific statements,” and philosophical, moral and “philanthropic principles” that were elements of the apparatus that made up key “systems of relations.”12 Giorgio Agamben, who built on Foucault’s usage of the term dispositif, emphasized how an apparatus of this kind could be used to position, manage, direct, or control particular forms of human agency.13

			Although many representatives of WHO or NGOs who write or talk about the “lessons learned” from this latest outbreak often provide us with slivers of ideological commentary as they circulate what they often view as objectivist or neutral accounts of Ebola pathogenesis, prevention, containment, and preparedness, it will be one of my contentions that they often gloss over the more contradictory and chaotic features of these periods. For example, a few politicians and military leaders in West Africa who decided that emergencies dictated that they quarantine some of their suburbs in their own nations turned around and complained about how other foreign nations, during the fall of 2014, were stigmatizing them and hurting their economies by restricting air traffic to those same countries! These African decision makers did not seem to be bothered by the fact that their own stigmatization of the “other”—that was based on what they described as living in disease-ridden “slums”—looked much like the parallel national stereotyping that was taking place when other nations canceled flights in and out of West Africa. Supposedly real, evidence-based quarantining could be juxtaposed with supposedly unscientific rationales that were used by foreigners who canceled flights that might interfere with tourism or mining operations.

			Debates about canceled flights or quarantines were not the only times where commentaries on ontological realities or epistemic beliefs became entangled with axiological claims regarding ethical behavior during medical humanitarian Ebola crises. Many chapters in this book underscore how contentious scientific theories about Ebola contagion were often linked to political, social, and military commentaries on cordon efficacy, legal discussions of quarantine infringements of human rights, stigmatization and identity politics.

			Most journalists who traced West African outbreak seemed to write as if all Ebola patients deserved care and had the same access to medical facilities, but a more nuanced study of the material realities of the situations shows that throughout 2014 and 2015 there were publicized hints that countless complementary and contradictory logics were used to rationalize the differential treatment of African doctors and other public health care workers who got sick. Not everyone went through the same regimental procedures, and African intellectuals who cared about pan-African solutions to Ebola problems have reminded us that foreign doctors or health care workers who got sick were immediately flown out of the region. Authors of essays that appeared in scientific journals in the West often mentioned the need for “global health security,” and this sounded like a noble goal, but when it came time to operationalize that notion, nationalist politics intruded and contributed to a dilution of that concept.

			As I write this book, talk of new vaccines for EVD is in the air and transcontinental communities are writing and talking about how this could be the “game changer” that everyone was looking for. This search for vaccines is itself one manifestation of emergency-oriented ways of thinking about how to cope with catastrophic diseases, but we need to remember that the discovery of vaccines will not dispense with the need to tackle a host of legal and ethical issues that have to do with access to public health care treatments or infectious disease preparedness. Joseph Fins, writing in The American Journal of Bioethics, has argued that the recent West African Ebola outbreak provided the occasion for bioethicists and others to begin reevaluating how we are going to study the nexus that exists between ideology and microbiology, Ebola sciences and deliberative democracies.14 He notes, for example, that after the first popularized cases of Ebola reached the Western Hemisphere, this led to a “media deluge, a good bit of hysteria, and predictable political posturing.”15

			I have written this book so that we can decode many of the textual and contextual features of this media deluge, and I will be extending the work of Fins, Heath, and others who worry about the ethical and legal conundrums that have been raised by the recent West Africa Ebola outbreak.16

			My critical legal rhetorical approach is very different from traditional, formalistic, or positivist studies of the “rule of law” in that I view jurisprudential argumentation as a type of social act, an ideological performance, where the contingencies, the ambiguities, and the chaos of life are often papered over in order to produce coherent legal tales that appeal to those who want to see medical risk management and control. As a “child” of the legal realists,17 the critical legal studies movement18 and the recent critical security studies movement,19 I am mainly interested in studying how empowered individuals and communities in West Africa or elsewhere actually interpreted and implemented legal guidelines during times of health emergencies. I am not that concerned with abstract, theoretical discussions of the “norms” that should be in place in global security contexts if those norms are not applied in concrete material situations. For example, I don’t think that any legal tweaking of the 2005 “The International Health Regulations” is going to help anyone who might die during these outbreaks if the actions “on the ground” bear little relationship to metaphysical arguments that could be made about how Western powers should behave. If the work of scholars like Michel Foucault has taught us anything, it is that the ideologies and praxis that swirls around medical emergencies like the Ebola outbreaks, and the mediated representations of those situations, that garners our attention.20 Those who defend the position that we need to improve or apply the International Health Regulations need to be able to demonstrate how that would have impacted the trajectories of the latest Ebola outbreak.

			In Ebola contexts this is important, especially in rhetorical situations where some West Africans are accused of not understanding, or not appreciating, the legal histories and the governmental rationales that were used to justify the coercive imposition of quarantines. In situations like this we need to think of Western legal cultures as empowered groups who don’t hesitate to shake their heads and complain about governmental corruptions, destroyed clinics, ineffective quarantines, and circumvented cordons. As Sung-Joon Park and René Umlauf explain, protecting “individuals from contracting Ebola is certainly necessary, but large-scale militarized interventions, cordoning off cities, districts, and whole regions raises the question of how far quarantine measures” can, or should be expanded.21 At the same time, talk of West African “traditions” and burial habits by Western lawyers and journalists simply put on display the emotive and ideologically charged nature of some of the legal and ethical arguments that were used by some in the “North” to explain the difficulties they were having as they tried to make sure that Ebola did not travel to their shores. During periods when some public health officials were warning in medical journals that 1.4 million people could contract EVD if West African behaviors did not change,22 legal scholars and Ebola experts were writing about the efficacy of historical quarantines that were used during colonial or postcolonial eras. Is it possible that some of this expressed not-so-veiled longings for earlier colonial or imperial times, before decolonization, when it was theoretically easier to control the spread of infectious diseases?

			Another controversial argument that I will be making in this book, that extends the work of many other observers, involves the claim that Western media outlets significantly altered their coverage of this latest outbreak when EVD reached foreign shores. It is no coincidence that as soon as Western media outlets began carrying daily or weekly stores about the failures of West African containment efforts in July and August of 2014, legal interest in domestic discussions of quarantines of travelers spiked, as did coverage of the daily activities of individuals like Nina Pham (the nurse who treated a Liberian who traveled to Dallas) or Kaci Hickox (who would be quarantined in a tent by the state of New Jersey). The deaths of famed doctors in Africa who died before this did not often make front-page news, and these stories looked nothing like the personal interest stories that appeared in Anglo-American regional media venues.

			In this book I will also underscore the idea that the adoption of a critical legal vantage point allows readers to see the contested nature of Ebola regulations and medical epistemologies. Conventional wisdom often assumes that there is some monolithic, objective collection of facts that are out there about Ebola that simply need to be circulated in order to help cut down on stereotyping of Ebola victims, but all of this ignores of the power and cultural dimensions of epidemiological knowledge. While organizations like the CDC or Doctors Without Borders liked to argue that it should be an uncontested “fact” that Ebola could only be spread by close contact with Ebola victims or their fluids, a number of anxious politicians, scientists, and others in the West started to contest the notion that EVD could only be transmitted through close “human-to-human” contact. Those who wanted to critique the CDC guidelines or WHO assumptions could talk about need for scientists and public health decision makers to apply the “precautionary principle”23 as well as the need to protect American, Spanish, and British publics from possible “airborne” transmission. Some later chapters in the book illustrate how thousands of nurses often took the lead in asking for respirators and other protective measures that would help patients and health care workers in situations where “aerial” transmission of EVD threatened Western lives.

			In these types of anxiety-producing situations legal rules or judicial principles were not going to be applied in any cultural vacuum, and talk of the rights of public health workers in West Africa or in other parts of the world were linked to how one argued about Ebola pathogenesis, disease transmission, “cultures,” and the status of the health care infrastructures of nation-states. Complex ideological tapestries were fabricated by those who wove together cultural and legal threads that sometimes put on display contentious ways of talking about Ebola preparedness.
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					What legal and cultural issues were raised during what Doctors Without Borders called the “first stage” of this outbreak (March 2014–July 2015)? This was the period of time when a few “Ebola hunters” from America and Europe joined public health officials from Guinea as they searched for the mysterious “patient zero.”

					How did members of mainstream or alternative presses talk or write about the legal responsibilities and the ethical duties of local governments and foreign powers when they explained to their readers how thousands of West African “contact tracers” and volunteers were “tracking” down potential Ebola EVD victims?

					What are the perceived cultural and legal implications of having NGOs like Doctors Without Borders, or the U.S. military during “Operation United Assistance,” intervene in the sovereign affairs of West African nations?

					What jurisprudential issues were said to have been raised when West African nations closed their borders and used colonial-style “cordons sanitaires” to keep out potential Ebola “carriers”?

					How do various regional or international communities debate about how economic institutions, like the World Bank or IMF, have any “responsibility to protect” when impoverished nations are suffering from the ravages of “emerging” infectious diseases?

					How do social agents argue about the nature, scope, and limits of U.S. legislative, executive, and judicial power during periods when returning doctors, nurses, and other “rescuers” come back to the “homeland” after “fighting” Ebola overseas?

					How do the “image events” (John Delicath and Kevin DeLuca)24 that circulate in movies like Outbreak (1995) or Contagion (2011) influence the ways that communities interpret the core or “penumbral” legal lines that can be drawn between individual civil rights and public health interests?25

					Did the Ebola outbreak catalyze the efforts of bioethicists and others who might argue that West Africans and others deserve “global health security,” or is that ideograph26 simply a cultural sign that we have accepted the “militarization” of Ebola?
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