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Epigraph


Vertigo is a terrible mode of travel.

It returns you perpetually to the funnel of terror.

I want it to stop and am furious that fear has found me here,

in the sun where people are laughing, doing ordinary things.

I want to be ordinary, I mean, with no worry that my house will be burned

behind me, that my grandchildren will become the enemy.

Here is the gravel singing under my feet, there are gulls

weaving the sky with horizon, alligators watch from the waters.

I walk with my friend to have lunch on the pier. I panic.

I want to know that I am worthy of all this sky,

the earth, this place to breathe.

I peer out from the house I have constructed from the hole in my heart.

I have returned to the homelands beloved by my people

who were marched to the west

by the authority of a piece of paper.

I keep warm by the fire carried through cruelty.

—Joy Harjo, “Returning from the Enemy, Part 3”






Prologue

ON THE OUTSKIRTS OF NASHVILLE, TUCKED BETWEEN OPEN PASTURES and suburban cul-de-sacs, stands a museum dedicated to the legacy of Andrew Jackson. The building was once his home. In July of 2015, I arrived to carry out a family tradition. After going through the main house and paying the entrance fee, I nervously guided myself to Andrew Jackson’s grave. Our seventh president is buried behind a black wrought-iron fence in a neatly kept English garden on grounds that betray their former life as a plantation. Staff in period clothing milled about. I waited until I thought no one was looking. And then I spat on his grave.

President Andrew Jackson’s signature policy was the ethnic cleansing of Indigenous peoples from the territorial limits of the United States to west of the Mississippi[1]. Fearing that Cherokees would not survive on the land of our creation, my ancestors—against the will and government of the Cherokee people—agreed to leave. For this, they were killed. In my family, Andrew Jackson’s betrayal is personal.

A woman had seen me spit. She started yelling. “Don’t believe everything you read!” she screamed. Her statement confused me. What was she afraid I had read? The museum texts surrounding us? The lionizing biographies available in the gift shop? The popular version of American history?

The fight over truth is so bitter because power flows from the dominant narrative—the power to shape both public sentiment and public policy. In the telling of the American story, Andrew Jackson, like most US presidents, is a household name. In contrast, the history of Indigenous peoples is barely known and the stories that are popular are mostly wrong[2]. Perhaps the woman was afraid of the book I would one day write.

In the summer of 2017, I was scrolling through Facebook when I saw a post from Muscogee legal scholar Sarah Deer[3]. It was about a court case I had not yet heard of. A man on Oklahoma’s death row was arguing the state didn’t have jurisdiction to execute him because he was Native and the murder happened on the Muscogee reservation. Oklahoma argued that reservation no longer existed.

Before Muscogee Nation came to present-day Oklahoma, the tribe’s territory spanned what is now Florida, Georgia, and Alabama. In the 1830s, the US military rounded Muscogee people up at gunpoint and forced them into exile halfway across the continent. In a letter to Muscogee leaders, Andrew Jackson promised their new home would remain theirs for “as long as the grass grows or the water runs, in peace and plenty.”[4] That promise was not kept. In violation of their treaties, Oklahoma was created on top of Muscogee land. Since it became a state, Oklahoma acted as if all reservations within its borders were abolished. For over a century, the Muscogee reservation was denied. While that might sound like a reservation no longer exists, that’s not what the law says.

On August 8, 2017, the Tenth Circuit Court of Appeals—one[5] step below the Supreme Court—upheld the Muscogee reservation. “This is a BIG F DEAL,” Deer wrote in her post. “My tribal nation has a recognized reservation again!”[6] The case would ultimately go all the way to the Supreme Court. Their decision would become one of the most important rulings of this century for Indigenous land and treaty rights.

I would spend the next six years reporting on the case—first for news articles, then a podcast[7], and eventually this book. I knew whatever the outcome, the case would likely determine the reservation status of my tribe too. I grew up with stories of how my ancestors sacrificed their lives for the sovereignty and land of Cherokee Nation. What I felt was the possibility that the land they died for would be recognized as Cherokee land for the first time in over a century. It was a visceral sense of justice. I felt it in my blood.

This case was fought over the Muscogee reservation. My personal connection to it is through the broader implications it had for my tribe, Cherokee Nation. This book includes both Muscogee and Cherokee history, as well as that of other tribes impacted by the eventual Supreme Court decision, including the Chickasaws, Choctaws, and Seminoles. As neighbors in our ancestral homelands and in Oklahoma, the Muscogees and Cherokees share a history that stretches back further than colonization. At times we were enemies, at times we were allies—most of the time our political relationship was more complicated. Because of our proximity, our histories share many parallels—but they are not the same. Our fates, however, remain intertwined.

In writing this book, I strove to be honest about where I come from and my personal relationship to this case, while understanding the limits of my perspective and the need to include other Indigenous voices. In my family’s telling, my ancestors were heroes for signing our tribe’s removal treaty. As an adult and a journalist, I have tested my childhood understanding against the historical record, and, of course, it is more complicated. I am the descendant of white settlers, Cherokee enslavers, and Indigenous people whose history on this land stretches back to the beginning of time. In a world that rewards whiteness, my proximity to it makes it easier for me to be heard. Which means that you are more likely to come across an Indigenous voice like mine. Brown and Black Indigenous writers—like Alaina Roberts, Joy Harjo, and Elizabeth Hidalgo Reese[8]—have also contributed to the topics covered here. Suggestions for your future reading are in the back of the book.

At the center of this case about land and treaty rights are also the survivors and victims of violence. The appeals that led to the Supreme Court decision started with two convictions in Oklahoma state court. It is important to remember those convictions would not have happened without a very young survivor, her family, and the family of one murdered man pushing for justice.

The story of this lawsuit and its connected history includes accounts of murder, suicide, racial violence, and sexual violence. A guide to where those subjects appear in the book can be located in the appendix. Please take care of yourself while you read.

I wrote this book because I wanted the story of this historic Supreme Court decision to be well documented. I wrote this book because during the litigation I heard people gloss over the wrongs of history[9]. And I wanted to catalog the cruelty of what they brushed aside. I wrote this book because I believe the American public needs to understand that the legacy of colonization is not just a problem for Indigenous peoples, but a problem for our democracy.

And, selfishly, I wrote this book because the story lived in my body and I needed it to come out.




Part I




CHAPTER 1



The Crime

The Indian Nation Turnpike is a four-lane highway cutting north to south through the bottom right corner of Oklahoma. On a cold day in November, I’m on the highway headed south. Just after Henryetta, the exit dumps me onto a shiny two-lane blacktop. After a mile, between the trees and the fence posts, I see a narrow opening on the left. Having pieced together the location from press coverage, court records, and word of mouth, I think I know where I’m going. The legal name for the road is N 3980, but everyone calls it Vernon Road, after the small town it leads to.

The stereotype of Oklahoma, from musicals or Westerns or just plain ignorance, is of a land that is flat and dry. But that’s true only for the western part of the state. The fingertips of the Ozarks stretch into eastern Oklahoma, and in the spring and summer months the landscape—dotted with hills, rivers, and creeks—turns verdant. People call it Green Country.

It’s fall, and the sides of Vernon Road are deep and muddy, so I drive down the middle. I’m going parallel to the interstate now—the hum of the highway still audible—but on this road there is no traffic. After two big curves and a hill, the road stretches out flat and straight in front of me. The gravel is the color of faded rust, a burnt orange teetering on beige. I pass a Muscogee cemetery on the left, then a little yellow house, before reaching a spot on the road between the cow pastures and the trees that looks like any other spot except for one thing: a large, metal, white cross.
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George Jacobs memorial
The cross stands with a lean in the ditch. Garden stones have been placed in a circle around the base. The white paint is chipping and rust curls around the edges, but in faded letters I can still read the name George Jacobs.

It was a few days after the murder, in the summer of 1999, when the Jacobs family came to his house. Over twenty years later when we speak, Anderson Fields Jr. can’t remember exactly who it was, maybe a sister and a nephew. Probably through small-town talk, Anderson figures, the Jacobs family heard he was the one who found George. They wanted to put up a cross where their loved one had died, and they wanted Anderson to show them the place. And so he took them. At the time, it was an otherwise nondescript section of dirt road, except for one undeniable mark: blood. There had been so much of it, it stayed for months. “Even after it rained, you could still see that spot,” he told me. “After a while, it started to look like an oil stain.”[1]

The cross commemorates George Jacobs’s life. But it also marks the exact location of his murder—a fact that would become crucial evidence in the appeal of his killer. That appeal would eventually go all the way to the Supreme Court. Under US law, tribes occupy a precarious legal status which often makes it difficult for them to bring cases on their own behalf. As a result, many of the most important legal decisions about tribal land and sovereignty come from surprising places. Like this one, which started in 1999 as a small-town murder.

August 28, 1999, was Patrick Murphy’s last day as a free man.[fn1] It was a Saturday—his day off. He didn’t have big plans, just helping his cousin move some furniture. Patrick woke up, took a shower, and pulled a beer out of the chilled six-pack waiting in his cooler. He drank it—all six—while he waited for his cousin to show up.[fn2] Except for a small sliver of road, the view from Patrick’s front porch was trees[2].

That summer, Patrick was working in Henryetta as a line lead at a factory that built filters for the military. He was thirty years old and had three children from a previous marriage who were supposed to be staying with him for the weekend, but were at his mom’s place a few hundred yards down the hill. His girlfriend was staying there too; they had been fighting[3].

Patrick’s trailer, as well as his mom’s house, sat on the family’s land, a spot relatives still call the “home place.” “It was all cousins [that] stayed down there,”[4] one aunt told me. Even the generations that came and went before Patrick were buried in the yard[5]. Tucked into a curve of the North Canadian River, people call the small community the Bottoms; some call it the Hole. The name you might find on a map—if it’s marked at all—is Ryal.

Ryal is a Muscogee (or “Creek” in English) community. The last treaty Muscogee Nation signed with the US government, in 1866, reserved over three million acres for the tribe—spanning eleven counties in Oklahoma. Some parts are urban, containing the city of Tulsa and its surrounding suburbs. But the southern half of Muscogee Nation’s treaty territory, including Ryal, is rural. In these isolated communities lies the heartbeat of Muscogee culture. It’s where elders still speak the language, where Creek Methodist and Baptist churches stand, and where, on Saturday nights, people still dance at Muscogee ceremonial grounds.

Ryal was small enough that the Murphy kids could walk everywhere: between relatives’ houses, to the Ryal school, and to the local Creek Baptist church, Hickory Ground #1. When the grown folks were visiting, children were not allowed to listen or interrupt, so they played outside. The cousins spent those days cutting through the woods to the ball field, the basketball court, or another relative’s house. They built makeshift go-karts and raced them down the big hill that led to the river bottom. Only when called did they return home[6].

Patrick was raised by his mother, a full-blood Muscogee woman. His father, a Black man, hadn’t been around much. At Ryal School, Patrick was a star athlete. By the time he went to high school in Dustin, a little ways south, he’d honed in on basketball. A lot of cousins would move north to Henryetta, or even farther to places like Okmulgee or Tulsa, but after playing basketball for two years in junior college, Patrick moved back to Ryal[7].

By the time Patrick was sitting on his front porch that hot August morning, he had lived back home for almost a decade. Through an opening in the trees, he watched a car pull into the driveway. It was Mark Taylor, the cousin he’d been waiting on. Patrick threw a cooler of beer in the back of his green Chevy pickup truck, and both men piled in. After the cousins moved furniture and ate some barbecue, it was about six or seven o’clock. On a long, hot summer day the sun still sat high in the sky. They decided to go driving around. Not unlike the days they had spent roaming the hills of Ryal as kids on foot, except now they were roaming the back roads of McIntosh County by truck[8].

George Jacobs was older than Patrick, but from the same community. Since it was all family down there, George Jacobs’s grandma and Patrick Murphy’s great-grandma were sisters, which made them cousins in a way[9]. In his half century of life, George had seen a lot, including a tour in Vietnam. After growing up in Ryal, he moved to Tulsa, where he worked as a mechanic rebuilding motors. There, he lived in a second-story apartment above his older sister. She remembered George coming downstairs every Saturday morning and saying “It’s time to eat” after cooking breakfast. “George was a younger brother, an easygoing guy who was always willing to help anyone if he could,” she would later say[10]. (The Jacobs family did not want to speak about the case—one relative told me it was still too painful. Their comments about George are taken from court transcripts and victim impact statements.)

George Jacobs also spent that Saturday driving around with his cousin, also named Mark. George and Mark Sumka met up that morning on the Okfuskee-Okmulgee county line and decided to drive around in George’s black Dodge sedan. It was a normal thing to do on the weekend—back-roading, visiting friends, and dropping in on relatives. Until nightfall, the Dodge sedan would meander back and forth along the four-lane Indian Nation Turnpike and the braided curves of the North Canadian River[11].

One of their last stops was George’s mother’s house, where George grew up. Down in the North Canadian River bottom, the house sat at the dead end of the same county road that went past the Murphy place. The matriarch of the Jacobs family was a lifelong member of Hickory Ground #1 Baptist Church and a homemaker who liked to garden, can fruit, and hand-stitch quilts. But she was in her seventies now, and the house was getting run-down. That day, George told his cousin he was thinking about moving back home. He wanted to help his mom fix the place up[12].

When night fell, George and Sumka took back roads down to a little country bar. At about 8:30 or 9 p.m., they sat down and ordered sandwiches. Mr. G’s bar sat in an old, rock building that had once been the post office for Vernon, Oklahoma. The handful of streets in Vernon, which is about nine miles south of Ryal, are named after the Southern states from which its early residents fled: Louisiana, Mississippi, Alabama. As Oklahoma was becoming a state, Black people saw it as a potential oasis from the violence and segregation of the South, and they founded over fifty all-Black towns there. Vernon is one of thirteen that still exists. In its heyday, the town hosted a grocery store, hardware store, cotton gin, cafés, a syrup mill, and a hotel. Today, the only public establishments left in Vernon are churches[13].

By the time they finished their sandwiches, George was pretty drunk. After Sumka helped him into the passenger seat of the Dodge sedan, George passed out. Sumka took the keys and drove back north on the only road out of town[14]: Vernon Road.
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By the summer of the murder, Patrick and his girlfriend, Amy, had been together for five and a half years (her name has been changed here). According to Amy, Patrick would get jealous over little things, like if Amy talked to other people at work. If she read a book, Patrick would ask her “what was more important, my book or him,” she remembered. But the biggest thing that made Patrick jealous was George Jacobs. Amy had dated George for three years and they had a child together. That summer their daughter, Megan, was nine years old. As an adult, Megan remembered going outside when Patrick would beat her mother[15].

The Thursday before the murder Amy had gone into town to apply for a job. When she got home, Patrick accused her of going to see George[16]. According to Amy, she and George no longer spoke. But Patrick didn’t believe her. He told Amy she should go back and live with George if she wanted. As the fight escalated, Patrick threatened to kill George Jacobs and his entire family. He said he was “going to get them one by one.”[17]

Driving around that Saturday, the first relative Patrick and Mark Taylor dropped in on was a young man named Billy Jack Long. Billy Jack was the baby of all the cousins[18] and that summer had just turned eighteen. He wanted to go out riding with the older men. “There’s no room for kids in this truck,” Taylor replied, knowing he and Patrick had been drinking. But Patrick and Billy Jack insisted. “He looked up to Pat a whole lot,” Taylor later told me. “And I sure wish he [Patrick] hadn’t drug him down that road.”[19] Later, as the three cousins watched a neighbor rope calves, Taylor remembered he had told his wife he would watch their kids that night. He went home, leaving Patrick and Billy Jack to meander through the dark night without him.

Katherine King spent that Saturday painting duck decoys at a factory in Okmulgee County, and after she got off, her eyes, along with everything else, needed rest. She was asleep when Patrick’s loud truck motor in the driveway woke her up. Lifting the blinds with one hand, she looked to see who was there and recognized the green Chevrolet (she and Patrick used to work together). Next to Katherine in bed was her boyfriend of three years, who, in the complicated relationships of their close-knit community, was George Jacobs’s son. Through a crack in the kitchen door, she asked Patrick what he wanted. “Is he here?” Patrick replied. It wasn’t a friendly question. Katherine told Patrick that if he didn’t leave she would call the police. But her fourteen-year-old son, Kevin, wanted to go out drinking and riding around with the older men. People who knew Kevin called him “Bear.” At first Patrick wasn’t sure he wanted the kid to come, but Kevin offered to bring his own thirty-pack. Patrick would later say he let Kevin tag along so he could save money on beer[20].
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Map of Vernon Area
With Patrick behind the wheel, Kevin King and Billy Jack Long piled onto the long bench seat. Patrick knew a country bar he thought would let the teenagers drink. It was a little south of where he lived, somewhere in the small town of Vernon. By the time Patrick turned left on Vernon Road[21], it was pitch dark. He couldn’t see the road curve left, then right, or the view from the top of the hill before it stretches out straight and flat. He could only see the rhythm of trees and fence posts through the moving patch of headlight beams.

On the unlit dirt road Patrick saw another car coming toward him[22]. When the car got close, Patrick recognized it; it was George’s black sedan. Mark Sumka, who was still behind the wheel, had known Patrick since the first grade, and slowed down to say hi. The two cars stopped in the middle of the road, their windows parallel. Patrick asked Sumka who else was in the car. When Sumka said it was George Jacobs, Patrick told Sumka to kill the engine. Scared, Sumka took off. On the narrow road, Patrick swung his car around and sped up. He passed the sedan, then made a sharp right, cutting Sumka off with his truck. Sumka slammed on the brakes. In a cloud of dust, three figures jumped out of Patrick Murphy’s truck[23].

Before Sumka could put the car in park, Kevin and Billy Jack pulled George Jacobs out of the passenger seat and started punching him. Bewildered, Sumka ran around the corner of the car, but Billy Jack punched him in the face, hard. Blood gushed from Sumka’s nose and he fell to the ground. The sounds of the fight and the red glow of taillights dimmed as he went unconscious from the blow. When Sumka came to, he was alone. Afraid, he started running—away from the men and the fight, and into the dark. He hid—about a hundred yards away, breathless and bloody. But as he stood there his fear turned to worry. What about George? By the time he walked back toward the headlight beams, it was too late. He saw George lying in the ditch[24].

That night, Anderson Fields Jr. was getting ready for bed when his two sisters and niece arrived from out of town. They told him there was trouble on Vernon Road. The women had seen a group of men fighting and it looked like one of them wasn’t okay. Anderson grabbed his shotgun and hopped in the back of the truck; the three women sat in the cab. When they got to the haphazardly parked cars on Vernon Road, Anderson could see someone lying in the ditch. He asked if the man in the ditch was all right. When the other men turned to face him, Anderson could see blood on their clothes. He tapped the truck to signal for his niece to pull away. They drove back into town, where Anderson left the women, got a friend, and called the sheriff[25].

When Anderson returned to Vernon Road, the men were gone. The black Dodge sedan was still parked on the road with its headlights on. In the light, Anderson could see the man still lying on the edge of the ditch. He tried to talk to him, but the man didn’t respond. “Blood was gushing out just about from everywhere,”[26] he remembers. Anderson thought he was still alive because he could see bubbles in the blood oozing out of his neck, as if he was still trying to breathe. But by the time the McIntosh County sheriff arrived, George Jacobs was dead.

It was late, sometime after midnight, when Special Agent Iris Dalley got the call. A decade-long veteran of the Oklahoma State Bureau of Investigation (OSBI), Dalley’s job was to collect the forensic evidence at the scene of the crime. The rural crime scene wasn’t near a house or a building, so Dalley wasn’t given an address, just directions to drive a mile south of Highway 9 on Vernon Road. On the unlit road, she didn’t note any landmarks or watch her odometer; she just drove until she saw police tape and cars. Later, Dalley remembers, when she made her report, she used those initial directions—one mile south of Highway 9—to pinpoint the location of the crime scene[27].

Normally as an investigator, Dalley had to order sheriff’s deputies out of her workspace, but tonight was different. The sheriff’s department had blocked off the road, but the deputies were huddled on the far side of the tape. They pointed to the spot still illuminated by the headlights of the Dodge sedan, and told Dalley the crime scene was that way. As Dalley walked down the dark road toward the car, she could see a body lying in the ditch[28].

In front of the car was a large pool of blood. From the trails across the gravel, Dalley could tell the victim had been stabbed there and then dragged to the ditch. In the middle of the pool was a fleshy object. Seeing it, Dalley understood why the sheriff’s deputies wouldn’t go near the scene. The fleshy object was male genitalia; George Jacobs had been castrated. Smears of blood obscured smaller injuries on George’s face, but Dalley could see that the victim’s stomach was cut and his throat was slit. A medical examiner would later declare George Jacobs’s cause of death was exsanguination: he bled to death[29].

The men were still standing out on Vernon Road when Patrick warned Sumka if he said anything he would kill him. The four of them—Patrick Murphy, Kevin King, Billy Jack Long, and Mark Sumka—squeezed into Patrick’s truck. He took off, leaving skid marks in the orange gravel. The drive continued in the dark as the truck curved north on Vernon Road, past the cemetery and up the hill until it turned right on Highway 9. As they headed east over the bridge, they could see the painted lanes of the Indian Nation Turnpike below them[30].

Mark Taylor, Patrick’s cousin, was watching TV on the couch while his kids slept when he noticed headlights in the front window. When Patrick stepped out of the cab of his truck, Taylor noticed he looked different from just that afternoon.

“I killed George Jacobs,”[31] Patrick told him.

“Shut up,” said Taylor. “Don’t bullshit me.” But Patrick looked back at him, serious and cold. Billy Jack nodded. “Everybody looked a little bit shocked,” Taylor remembered. Sumka looked terrified. “I didn’t think he was alive,” said Taylor. “He looked so pale.”[32] Taylor told the group to leave; he didn’t want to be part of any trouble. He warned them that if they ever got caught, they would never get out of prison.

The men decided to go on to Kevin’s house, where George Jacobs’s son—who was dating Kevin’s mom—was still sleeping. On the drive, Patrick told Sumka he was going to do that son of a bitch the same way he’d done the other son of a bitch. At about one o’clock in the morning, Kevin sneaked back into his house and tried to get George’s son out of bed, but his mom was awake. Katherine told Kevin that nobody was going anywhere. Kevin tried to go back out to the truck, but she yelled through the front door. The fourteen-year-old listened to his mom and came back inside[33].

After dropping off Billy Jack Long, Patrick headed to his mom’s house—where his girlfriend, Amy, was sleeping. Patrick woke Amy up to tell her what happened. “If the boys done the job right, George Jacobs was dead,” he said. Patrick handed Amy a trash bag of bloody clothes and told her to wash them, but she refused. Then he asked her for a lighter. Minutes later from the bedroom window, Amy saw a flare in the dark night[34].

Patrick watched the rush of gasoline-fueled fire die down, got back in his truck, and drove down the hill to his trailer. He parked his truck out front; went to his bedroom; took off his pants, boots, and watch; and got into bed[35].

At about five or six o’clock that morning, a McIntosh County deputy sheriff pulled up to Patrick’s trailer, where the green Chevrolet was still parked in the drive. He didn’t knock on Patrick’s door or try to go inside; he was there just to make sure nobody left while OSBI waited for a search warrant. Word travels fast in a small town, and a few people connected Patrick to the truck out on Vernon Road[36]. Before the night ended OSBI had their main suspect. Alone, in his patrol car, the deputy sheriff watched the sun rise over the eastern hills of Ryal. At about 11 a.m., two OSBI agents, another McIntosh County deputy sheriff, and a policeman for Muscogee Nation arrived with the warrant. When police entered his home, Patrick Murphy was still asleep[37].

Megan Jacobs woke up that night to a bad dream. She had a feeling something was wrong. In the dream, her father, George, dropped her off without saying goodbye or “I love you.” When Megan got up, she walked down the hall and saw her mother with Patrick, crying. Amy’s eyes were red and wet; the look in Patrick’s eyes made Megan want to run. The next morning, Megan saw police cars surrounding Patrick’s trailer[38].

The morning after the murder, the Jacobs family gathered at a relative’s house. There, an aunt took Megan by the hand and led her outside. They walked down the driveway until they were alone. George’s sister turned to her niece and told Megan her dad wasn’t coming back. He had been killed. Megan’s vision went blank and her head fell backward. Her aunt caught her before she hit the earth[39].

In the illogical way grief works, Megan sometimes blamed herself for her father’s death. Maybe, she thought, if she had stayed with George that night none of it would have happened. In her nightmares, Patrick would come back to kill her and her entire family, just like he said[40].

If you turn right on Highway 9, away from Vernon Road, the blacktop crosses the turnpike and cuts straight through fields and ranches before arcing north. The otherwise tamed landscape is dotted with hills of bushy trees. After twenty minutes or so the state highway curves back south where it lands in the small town of Eufaula—the McIntosh county seat. It was here that Patrick Murphy sat in jail for the three seasons he awaited trial.

Four months after the murder, Oklahoma issued a bill of particulars seeking the death penalty for both Patrick Murphy and his eighteen-year-old cousin, Billy Jack Long. Kevin was only fourteen[fn3] when he followed Patrick to Vernon Road that night. It would take over two years for Oklahoma courts to decide whether he should be tried as a juvenile or as an adult. In 2002, Kevin was charged as an adult, pled guilty, and was sentenced to forty-five years in prison. Billy Jack Long would also plead guilty in exchange for life in prison with the possibility of parole. That left Patrick Murphy to face Oklahoma’s death penalty alone[41]. But of the three, Patrick is the only one still alive. Both Billy Jack and Kevin died in prison.

The McIntosh County courtroom is a mismatch of drop ceilings and fluorescent lights hanging low over ornate wood paneling. In the spring of 2000—eight months after the murder—the trial of Patrick Murphy began. Patrick sat at a long wooden table with his lawyers. He listened during the proceedings, but kept his head down. The state’s evidence was damning. Mark Taylor testified that Patrick told him in the hours after the murder that he had killed George Jacobs. Sumka, George Jacobs’s cousin, described what he had witnessed on Vernon Road that night. It all lined up, the district attorney told the jury[42].

There was one piece of evidence, however, that didn’t. When OSBI crime-scene investigator Iris Dalley took the stand, the prosecutor introduced state exhibit number 13. It was a map. On it, about a mile south of Highway 9 on Vernon Road, Dalley placed a black star to mark the location of George Jacobs’s murder. Other witnesses also described the location of the crime scene: Anderson Fields Jr. said it was between a quarter and a half mile south of his house; a police officer with Muscogee Nation said it was two miles north of town. If anybody had plotted these points on Vernon Road—where people said the crime occurred and what Dalley marked on her map—they would have realized someone was wrong[43].

Patrick’s court-appointed public defender had a busy year; he was going through a divorce and trying four capital cases, including Patrick’s. According to Patrick, his attorney spent less than an hour with him to prepare for trial. The defense attorney told the jury Patrick had been too drunk to form the criminal intent necessary for first-degree murder—an argument that implied his client did murder George Jacobs, and one he did not have Patrick’s consent to make. (To this day, Patrick maintains his innocence. He claims that while he was on Vernon Road that night, it was Billy Jack Long and Kevin King who killed George Jacobs, not him.) When Patrick got up from the long wooden table to take the stand, his lawyer allegedly whispered, “It’s your ass. You better get up there and save it.” Patrick’s testimony was a disaster; he couldn’t keep track of the details, so he kept contradicting himself[44].

At the very end of the four-day trial it was the Jacobs family’s turn to speak. George’s older sister, who lived in the Tulsa apartment below him, read a victim impact statement. “It hurts like hell now. I couldn’t eat. I lost twelve pounds in one week after the murder of my brother,” she told the jury. “They will never suffer hurt like I do. No one knows the pain, hurt, lonely, lonesome feeling within.” At every family gathering she could feel George’s absence and the trauma of his violent death. “I just hope and pray that these killers get the most severe punishment,” she said. “There is no mercy for them.” After deliberating for a few hours, the jury came back. From a small piece of paper, the foreman read, “Having heretofore found the defendant, Patrick Dwayne Murphy, guilty of murder in the first degree, [we] fix his punishment at death.”[45]

One day that fall or winter—no one can remember when, just that it was cold—Patrick rode in the back of a police car to the shores of Lake Eufaula. He was getting baptized. The pastor who officiated the outdoor ceremony remembers Patrick taking it very seriously. The Christian God provides a kind of total redemption that is rarely available here on earth. Many would say for someone like Patrick, it shouldn’t be offered. Yet, in his faith, Patrick found hope. Hope that sustained Patrick the decades it took for his case to meander its way to a historic legal victory. Had Patrick given up, that victory would not have come. That fall or winter day in Eufaula, Patrick waded waist-deep into the muddy lake. He held his breath as his head plunged below the cold water[46].

It would take a long time, twenty years to be exact, but Patrick’s case would grow beyond what anyone could have ever imagined. Like Oklahoma thunderclouds in spring, it billowed. Eventually the storm would envelop Oklahoma, Muscogee Nation, the Trump administration, members of Congress, the oil and gas industry, the governor, tribal leaders, and the United States Supreme Court. At its beginning, however, the conflict was simple. The state of Oklahoma wanted to execute Patrick Murphy for the murder of George Jacobs. But Patrick wanted to live.




CHAPTER 2



Beginning

In my favorite picture of my grandmother she is holding a pile of dirt. Her green pants and short-sleeved yellow shirt are glowing from the day’s sun. Behind her stand two headstones, almost passing her waist. They read John Ridge, Cherokee Leader and Major Ridge, Cherokee Chief. My grandmother is bent over, a trail of earth drifting down from her outstretched hand. She had taken that dirt, that earth, from where our family lived before removal, and was spreading it over our grandfathers’ graves in Oklahoma.

John Ridge is my great-great-great-grandfather and Major Ridge—or ᎦᏅᏓᏞᎩ (gah-nuh-dah-tle-gee) in Cherokee—is his dad. They lived in the same place in my child’s mind as Aunt Bonnie or Granddaddy Po—the great-aunts and grandparents who passed before I was born, but were still part of family stories told around the kitchen table. Before I was old enough to know about things like US presidents and wars, I knew my ancestors had been leaders of Cherokee Nation, and in their lifetime, they had fought and died for our tribe. The way my grandmother told the story, they were heroes.

My grandmother collected the dirt she spread across their graves on a road trip with my aunt to Tsalagi Uweti—Cherokee homelands in the Southeast. A few years later, when I was about ten years old, we repeated the trip with my dad. We stopped at a museum about the Trail of Tears in northern Georgia. There, portraits of John and Major Ridge hung on the wall. I recognized them immediately; copies of the same pictures hung in my grandmother’s living room. According to my unreliable childhood memory, there was a block of museum text next to their photos explaining their connection to Cherokee history.[fn1] Only here there was a new word, one I had never heard my grandmother say: “traitors.”

In the beginning, corn didn’t have a growing season. Without planting, watering, or picking, Selu brought corn to her family every day. Selu “was the first woman,” says Janelle Adair, citizen of United Keetoowah Band of Cherokee Indians and traditional storyteller. Unlike Eve, who was plucked from the rib of a man, Selu “came from a stalk of corn.” As she traveled down the stalk, she gathered the corn and brought it with her[1].

Selu’s boys were curious about where all the corn came from. One day they secretly followed their mother and saw that the corn came from her body; Selu was corn. Disgusted, they decided to kill her. “Instead of being angry or feeling betrayed,” says Adair, “she tried to provide for them and for everyone that would come after.” Before she died, Selu gave her children very specific instructions that, if followed, would guarantee corn would continue to grow in abundance and without effort. But the boys didn’t listen. And that is why corn grows only certain times of the year.

That growing season became the Cherokee calendar in a way. Our new year, our most important ceremonies, coincide with the planting, ripening, and harvesting of corn. Many white historians have tried to estimate precisely how long Cherokees were an agricultural society before Europeans arrived. But according to our stories, since there have been Cherokee people there has been the cultivation of corn.

Into the late 1700s, Cherokee towns were built around corn. Each community had a large, central field so no one would go hungry. Houses fanned out from there, where families had their own, smaller gardens. And women, who maintained their family plots and organized the community harvests, owned it all[2]. When hungry soldiers at early colonial forts wanted corn, it was Cherokee women they purchased it from[3].

Near the high point of Appalachia, a river curves past foggy peaks, through mountain valleys and soft hills until it opens onto a long, flat, fertile plain. Here, the village of Hiawassee once sat. From the town center you could hear the wide river still churn with the momentum of the mountains. This is where my family used to live.[fn2]

In 1776, the year of this country’s birth, colonial militias waited until it was too late in the growing season for the corn to be replanted[4]. And then they invaded Cherokee Nation and burned the fields of corn to the ground. In the Christian Bible, mankind was kicked out of Eden as punishment for its sins. During the Revolutionary War, the Cherokee Eden was destroyed as punishment for siding with the British.

When he heard the militias were coming, ᎦᏅᏓᏞᎩ’s[5] father loaded his family into a canoe. They paddled down the Hiawassee River and then the Tennessee until they were far from the militia’s reach. At about the age of five, ᎦᏅᏓᏞᎩ became a refugee. When the militia reached Hiawassee, they found the town deserted. On a distant rise, a scout was still stationed to warn others. The militiamen hunted the scout down, killed him, and then burned everything they could find[6]. After two scorched-earth campaigns, half of all Cherokee towns were leveled. The Cherokee women who used to sell their corn at colonial forts now came to the Indian Agent[7] to beg for food.

Peace was reached in 1785[8], but it was precarious. Militiamen returned home with stories of the fertile, idyllic mountain valleys they had invaded. Soon illegal white squatters started pouring in. This set off another chain of violence; to defend their land, Cherokees killed or expelled the intruders. To defend the intruders, militias waged ruthless campaigns. When a frontier militia found a Cherokee family hiding under a white flag of truce, they let a white man—whose own family had been killed by Cherokee warriors—execute the women and children with an ax[9]. When Cherokee leaders were called to a diplomatic meeting by the US president, a local militia leader attacked them. The scorched-earth campaigns became so frequent that militias had to march past towns they had already burned to reach the ones they hadn’t. Nothing would ensure peace with the Cherokees, one militia leader wrote, “but their total extinction.”[10]

Cherokees were divided on how to respond. Many feared more destruction, but a group of traditionalists wanted to defend Cherokee land. In the divide, ᎦᏅᏓᏞᎩ chose war. As a teenager, he joined the traditionalists, killed his first person, burned down a fort, stole horses, mutilated soldiers’ dead bodies, and barely escaped death himself[11]. Once, when ᎦᏅᏓᏞᎩ killed a white man and his son, he returned home expecting a hero’s welcome. But the Tennessee militia got there first. In retaliation[12], they killed eleven people. The families, in mourning, blamed ᎦᏅᏓᏞᎩ for their loss. War is a logical response to invasion, but whatever force Cherokees used to defend their homelands, the retaliation was always worse. As war put their survival at risk, it became untenable. ᎦᏅᏓᏞᎩ, along with the rest of his tribe, would never stop defending Cherokee land. But he had to find a different way.

Cherokee Nation’s traditional homeland spanned both sides of the Appalachian Mountains, covering parts of present-day Alabama, Georgia, North and South Carolina, Tennessee, Kentucky, and Virginia. By the end of the 1700s, Cherokees had ceded about half of that land in treaties signed with the British Crown and then the United States. Some of the land cessions were small, covering the space between two rivers, others the size of a US state[13]. Traditionally, Cherokee towns operated autonomously. Even the decision to go to war was made at the community level. In response to colonization, Cherokees formed a centralized government. It would take decades to solidify, but by the end of the eighteenth century, leaders from each community began meeting regularly in council.
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Major Ridge
At this time, the United States was already pushing Cherokees to abandon their homelands. According to US leaders, Cherokees had two options: they could “go over the Mississippi” and continue their traditional lifestyle, or stay and “become industrious like the white people.”[14] In other words, Cherokees could move west or assimilate. Some traditionalists who wanted to move far from the influence and violence of white encroachment chose to leave. ᎦᏅᏓᏞᎩ chose to stay.[15]

By the time he reached adulthood, ᎦᏅᏓᏞᎩ had settled in the community of Pine Log in the northwest corner of present-day Georgia. Unlike the steep mountains of his childhood, the high places around Pine Log were soft hills. There ᎦᏅᏓᏞᎩ married, started a family, and came to represent the town on Cherokee Nation’s emerging National Council[16].

At first Cherokee leaders didn’t know what to make of the young chief from Pine Log. But ᎦᏅᏓᏞᎩ was a great orator and quickly rose to prominence. As Cherokees were creating a new nation, in both sentiment and structure, ᎦᏅᏓᏞᎩ helped shape it. And the nation he helped form was one adamantly opposed to giving up their land. When an aging chief proposed moving west, ᎦᏅᏓᏞᎩ spoke up—defeating the proposal and removing the old man from office. When another chief agreed to an illegal cession, ᎦᏅᏓᏞᎩ helped assassinate him. To remove further temptation, ᎦᏅᏓᏞᎩ pushed the National Council to outlaw individual chiefs from selling Cherokee land. In an act that sealed his own fate, the punishment was fixed at death[17].

They say you’re not supposed to name a baby until you know them. ᎦᏅᏓᏞᎩ earned his Cherokee name as a young hunter. Once, when he was lost, he used the ridgeline to find his way home; “ᎦᏅᏓᏞᎩ” roughly translates to mean someone who walks along the top of the mountain[18]. Born as a refugee, coming of age in war, ᎦᏅᏓᏞᎩ emerged as a political strongman. At a time when he and Cherokee Nation were fighting to survive, ᎦᏅᏓᏞᎩ helped chart the way. He embraced change in a way that was often ahead of public sentiment. This type of leadership—taking decisive action even when it is unpopular—can be seen as brave, but it is also arrogant. Either way, it is precarious. Like the ridgeline, there is a long way to fall.
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The forebears of the Muscogee people came out of the earth. Before then all living things lived in the darkness of mud. But they wanted light. After emerging from the soil, they entered a thick fog—so thick they still couldn’t see. They prayed to the Master of Breath to blow the fog away. He answered their prayers with a gentle wind that lifted the haze, and finally they could see one another. With that sight they formed the relationships and clans that became the foundation of Muscogee society[19].

Long before states or colonies had names, Muscogee land encompassed much of present-day Alabama, Georgia, and Florida. The landscape was carved up by the wide, sluggish rivers of the coastal plain that gained speed as they fell from the Appalachian plateau. English traders named the tribe after the most prominent feature of their homeland[20]: Creeks. Throughout history their confederacy, and then nation, has been called Mvskoke, Muscogee, Creek, and Muscogee (Creek). In this book, I will mostly use the word “Muscogee.”

For millennia, the Muscogee and Cherokee peoples were neighbors, with all the diplomatic ties and territorial disputes that come with proximity. They spoke different languages but, along with other tribes in the Southeast, shared many ceremonial practices. As the United States demanded more of each nation’s land, their relationship became more complicated. At times, they united in opposition. At others, the crucible of colonization was a wedge between them.
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Map of Muscogee Homelands
Traditionally, Muscogee towns—like those of the Cherokee—had a lot of autonomy. The violence of colonization—raids for the Indigenous slave trade; the disease those raids brought; and military invasions from the Spanish, the British, and finally from the United States—dramatically reordered Muscogee life. To defend themselves, Muscogees came together under a political confederacy governed by a national council. Within the confederacy, however, were deep divisions. The lower towns, which were closer to the Eastern Seaboard, interacted more with white society. They began to change the way they lived, including what crops they planted, what clothes they wore, and even raising livestock instead of hunting. The upper towns, more isolated, continued to follow a traditional lifestyle. By the early 1800s, the lower towns took their annual payments in axes, plows, and spinning wheels. The upper towns took their payment in guns and ammunition[21].

Tuckabatchee, the political seat of the upper towns, was nestled in the banks of the wide Tallapoosa River. The flat town square was flanked by distant rolling hills. It was here, in the fall of 1811, that hundreds gathered to hear one man speak. Tecumseh was a rising Indigenous leader whose father was Shawnee and mother Muscogee. After the Shawnees had been ravaged by disease and land loss, Tecumseh’s brother had a vision. In it, Native nations from different places, governments, cultures, and languages came together to fight the United States. To the gathered crowd, Tecumseh spoke of how Europeans seized their land, assaulted their women, and trampled on the graves of their ancestors. Indigenous peoples needed to reject white culture, he preached, and return to their traditional ways of life. Their only chance for survival was to fight America together[22].

The official leaders of the Muscogee Confederacy were closer to white society than the body of their people. When Tecumseh was done laying out his plan, they rejected it. Along with other leaders from Cherokee and Choctaw Nations, ᎦᏅᏓᏞᎩ was there that day. The Cherokee chiefs told Tecumseh that if he brought his message of war to their tribe they would kill him. Before he left Tuckabatchee, Tecumseh told the crowd that when he returned home he would strike the ground so hard it would send an earthquake through the entire continent. That winter, the earth shook so violently the Mississippi River flowed backward[23]. The Muscogee Confederacy became divided. While Muscogee leaders were still aligned with the United States, a growing number of Muscogee people wanted to fight along with Tecumseh. They called themselves the Red Sticks.

After a group of Red Sticks killed white settlers near Nashville, a US agent demanded a Muscogee Chief capture and execute the guilty. When the chief complied, the simmering divisions within the Muscogee Confederacy exploded into civil war. To reject white culture, the Red Sticks slaughtered hogs, burned cotton dresses, broke axes and hoes, and attacked assimilated Muscogee leaders. Symbolically, they even killed their own livestock. The Red Sticks did not desire direct military confrontation with the US, but Southern politicians did. They hoped war with the Muscogee Confederacy would end in defeat for the tribe and more land for them. After the Mississippi militia attacked a band of Red Sticks and the warriors retaliated, the Muscogee civil war turned into a war between the Red Sticks and the United States[24]. Some Muscogees, mostly from the lower towns, remained loyal to the United States. But the overwhelming majority sided with the Red Sticks.

When the War of 1812 broke out between the British and the young republic, like every other nineteenth-century American war, the fighting turned into a sprawling conflict between the United States and Indigenous nations. Tecumseh’s growing military alliance sided with the Crown. At first, the Cherokee National Council voted to stay neutral. But ᎦᏅᏓᏞᎩ and other young chiefs worried that wasn’t enough. The United States would not distinguish between the hostile Red Sticks and the peaceful Cherokees, he argued, and their tribe would be swept into the conflict either way. ᎦᏅᏓᏞᎩ also worried if the Red Sticks won the Muscogee civil war, their rejection of white culture would spread—possibly to his tribe. At first, the Council rejected ᎦᏅᏓᏞᎩ’s overtures. But then he stood up and said that he would join the US forces as a volunteer. So many joined him the Council reversed its position. For the third time in his life, ᎦᏅᏓᏞᎩ was going to war—but this time, he would fight with the United States[25].

The Tennessee militia was led by a man swiftly rising in politics. As one of Tennessee’s earliest land speculators, Andrew Jackson both profited from and fought for the seizure of Indigenous land. Anxiety about Tecumseh and the Red Sticks swept the Tennessee frontier, and before receiving approval from the president, Jackson built a force of about two thousand men[26]. In a speech to his assembled militia volunteers, he promised that “the soil which now lies waste and uncultivated may be converted into rich harvest fields to supply the wants of millions.”[27]

Jackson’s campaign against the Red Sticks was marked by war crimes from its earliest days. US militiamen shot women and children “like dogs,” Davy Crockett, who served in the Tennessee militia, would later write[28]. Crockett remembered the militia setting a house on fire with women and children trapped inside. He watched a twelve-year-old boy burn alive. The militia members were so low on rations that the next day they went back to the ransacked village to look for food. Underneath the charred house, they found a cellar full of potatoes cooked in grease from the bodies that died in the fire. They ate the potatoes[29].

Two years into the war, in the early months of 1814, Jackson’s campaign came to a complete standstill. Jackson and his troops were stuck at a southern outpost, where a drought left rivers low and cut off supplies. The governor of Tennessee implored Jackson to retreat, but the stubborn general, nicknamed Old Hickory, proclaimed he would rather die. Jackson was so low on food he reportedly survived by eating acorns[30]. That spring, after the waters rose and supplies came, allied Muscogee, Choctaw, and Cherokee soldiers joined Jackson’s forces.[31] Together they prepared for a final battle.

At a sharp bend on the Tallapoosa River, the remaining Red Sticks sought refuge in the town of Tohopeka. To block a land assault, they built a barricade of logs running the width of the peninsula. The three other sides of their stronghold were protected by a horseshoe bend of water and the high bluff of the riverbank. Jackson himself stated he couldn’t conceive of a better defense. As the battle began, ᎦᏅᏓᏞᎩ, and the rest of the Indigenous forces, waited on the far side of the river[32]. Jackson had “determined to exterminate” the Red Sticks “if management could effect it”[33] and instructed the Indigenous soldiers to wait on the riverbank and kill any Red Sticks who tried to escape. Jackson’s troops would storm the barricade.

But Jackson’s plan wasn’t working. After two hours of shooting at the log fortress with rifles, muskets, and cannons, he had made no progress. A Cherokee soldier grew tired of waiting and decided to swim across the Tallapoosa. By some accounts, it was ᎦᏅᏓᏞᎩ.[34] He captured a canoe, brought it back, and soon the Indigenous troops had ferried themselves across the river. Once they infiltrated the Red Sticks’ stronghold they set fire to buildings, attacked the warriors, and weakened their defenses. The diversion allowed Jackson’s troops to finally breach the barricade.

The Battle of Tohopeka (or “Horseshoe Bend”) ended in slaughter. As Red Sticks tried to escape across the river they were gunned down. The “river ran red with blood.” The army killed an estimated nine hundred Muscogee people that day, including women and children. It remains one of the largest massacres of Native Americans in US history. To get an accurate count of the dead, US soldiers cut off each person’s nose as they made their tally[35]. From their skin, they cut long strips[36] to make bridle reins.

By the end of the war, three thousand Muscogee people—15 percent of the population—had died. In the upper towns, crops and livestock had been largely destroyed, leaving the survivors with no food. On October 5, 1813, Tecumseh himself was killed in battle after British troops deserted him. American soldiers reportedly took his scalp and other pieces of his body as souvenirs. In the balance of power between Indigenous nations and the young fledgling republic, the War of 1812 was a sea change. For most tribes living east of the Mississippi, armed resistance was no longer viable. Sometimes I hear the sentiment that if Indigenous nations had only fought harder, colonization would have turned out differently. People who say this don’t know how hard our nations fought. Or that turning away from armed conflict was a matter of survival, not will.

On August 9, 1814, Muscogee chiefs negotiated peace with Andrew Jackson. Jackson warned the assembled leaders if they didn’t concede to his demands he would chase them “into the sea” along with the British. In one of the largest Indigenous land cessions in US history, the Muscogee Confederacy ceded 23 million acres, including the southern portion of present-day Georgia and much of Alabama. The Treaty of Fort Jackson left the remaining Indigenous nations in the South—the Muscogee, Cherokee, Choctaw, Chickasaw, and Seminole—more geographically isolated from one another, and surrounded by white settlers. At the end of the hostile negotiation, the US government had the audacity to frame its actions as benevolent. “From motives of humanity,” the treaty read, the United States agreed to provide Muscogees the food they
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