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			Praise for A People’s History of the Supreme Court

			“Following in the footsteps of Howard Zinn’s A People’s History of the United States, Peter Irons tackles a most unlikely subject—the branch of government most remote from popular awareness and influence. A People’s History of the Supreme Court…brings alive the sweeping effects of seemingly remote, abstract judicial concerns…Irons offers a unique and inspiring view in which the deeply political nature of the Supreme Court is not a weakness unless we, the people, allow it to be.”

			—The Denver Post

			“Well-written and interesting…Irons performs a valuable service by focusing attention on the biggest question in constitutional law: What is the proper role of the Supreme Court in American life.”

			—Chicago Tribune

			“Irons shines. He goes beyond the bare text of the decisions, telling poignant stories from his research about the men and women whose rights were at stake in each case. Best of all, it is written in a style accessible not only to lawyers and history buffs but to all people with a stake in our constitution system.”

			—Star-Ledger

			“Riveting…Highly readable…Unlike many books on the nation’s third branch of government, A People’s History of the Supreme Court is a lively and provocative book.”

			—Houston Chronicle

			“[Irons] breathes abundant life into old documents and reminds readers that today’s fiercest arguments about rights are the continuation of the endless American conversation.”

			—Publishers Weekly (starred)

			“Peter Irons’s outstanding new book masterfully draws upon his dual perspectives as both a leading constitutional scholar and a pathbreaking civil liberties advocate. This exciting book vividly recounts the dramatic stories behind the Court’s landmark cases and memorably portrays the colorful individuals who brought and decided them. Every American should read this superb history of the Supreme Court.”

			—Nadine Strossen, President, American Civil Liberties Union and Professor of Law, New York Law School

			“This intriguing book about the Supreme Court is both concise and comprehensive. Peter Irons, a lawyer and historian, has written a book which should be read by any American who wants to understand how the Constitution and the rule of law have operated in the United States.”

			—Robert F. Drinan, S.J., Professor of Law, Georgetown University Law School

			“The landmark decisions of the U.S. Supreme Court come alive again in legal scholar Peter Irons’s first-rate people’s history. It is a riveting saga about constitutional democracy at work, filled with vivid narrative portraits of such illustrious Supreme court justices as John Marshall, Oliver Wendell Holmes, and Thurgood Marshall. A truly indispensable book.”

			—Douglas Brinkley, Director, Eisenhower Center for American Studies, University of New Orleans
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				Although the Preamble to the United States Constitution begins with the words “We the People…,” the volumes upon volumes that deal with constitutional law are remarkably devoid of human beings. How many Americans, of the huge number who have heard of Brown v. Board of Education, know that “Brown” refers to Oliver Brown and his eight-year-old daughter Linda in Topeka, or know anything about the long struggle of their family to bring the case before the highest court in the land?

			How many, even if they have studied constitutional law and argued the case of Tinker v. Des Moines, know (unless they have read Peter Irons’s wonderful book The Courage of Their Convictions) the human story of Mary Beth Tinker, the thirteen-year-old suspended from school in 1965 for wearing a black armband in school to protest the war in Vietnam?

			It is this situation that Peter Irons has set out to remedy, with a history of the Supreme Court that breathes life into the dry language of the judicial system, that looks behind the cases to the human beings crucial to the cases but long forgotten, that examines the realities of social conflict beneath the surface of legal argument.

			The document created by the Founding Fathers was born of intense conflicts of race and class, yet there has always been a certain aura of disinterestedness around the decisions of the Supreme Court, notwithstanding the adversarial character of the cases before it.

			Sharp divisions of interest are concealed behind abstract legal arguments. Substantive issues are obscured and arguments advanced, decisions made, based on technicalities of law. In the austere chambers of the Court, life-and-death matters are decided in an atmosphere of genial academic debate. It is a contribution of this book that the human beings behind these legal arguments are brought to the fore, giving the debates their proper significance.

			At the highest levels of legal discourse, and embedded in popular belief, is the notion that something called “precedent” has ironclad power. The result of holding to this was long ago observed by Jonathan Swift in Gulliver’s Travels:

			
				It is a maxim among lawyers, that whatever hath been done before may legally be done again: and therefore they take special care to record all the decisions formerly made against common justice and the general reason of mankind. These, under the name of precedents, they produce as authorities, to justify the most iniquitous opinions; and the judges never fail of directing accordingly.

			

			Swift’s irony is an exaggeration of course, but with a great deal of truth in it. The deference to precedent, without regard to “common justice,” will be found again and again in these pages, as Professor Irons takes us through the fascinating history of the Supreme Court and its decisions.

			Yet, precedents are broken when the social forces demand it. Thus, it took more than half a century to overturn the principle of “separate but equal” enunciated in the case of Plessy v. Ferguson. Its overturn came not, as it might seem from a superficial reading of the arguments, from a reconsideration of the language of the Fourteenth Amendment, but from tumultuous changes in the United States and in the world: the disintegration of old colonial empires, the legacy of war, and the emergence of a movement among black people for equal rights.

			The justices of the Supreme Court are not simply black-robed repositories of objective wisdom; rather, as Professor Irons reminds us, they come out of the political system, out of a social context, and each brings to the Court legal philosophies and moral attitudes that come out of his or her background. To understand this is to demystify the pronouncements of the courts, even the words of the Founding Fathers, and to recognize the Constitution as a living, changing document. “The Constitution,” he has said, “should adapt to the changing needs of a society, based on core values like the dignity of the individual.”

			Thus, while Peter Irons is aware of the power of law, he is not deferential to it. He understands its magnetic hold on the public, but also its limitations. He knows, for instance, having been jailed as a result of his refusal to serve in an unconstitutional war, what the Roman statesman Cicero said a long time ago: “Silent enim leges inter arma” (The law is silent in wartime).

			His resistance to the draft and the war in Vietnam came out of his involvement in the civil rights movement, and the pacifist philosophy of Gandhi and Martin Luther King. He came out of prison armed with a social conscience tempered by years of observing how the law can serve immoral ends. He was determined to turn law to good ends. After receiving his doctorate in political science at Boston University he went on to Harvard Law School, distinguishing himself in both endeavors. Almost immediately, he began turning out books, much admired by both specialists and general readers, on issues involving the intersection of law and politics.

			His first book, New Deal Lawyers, based on untapped litigation files in the National Archives and on interviews with the lawyers who worked for Franklin D. Roosevelt, was very well received. He then became interested in the legal battles surrounding the internment of Japanese-Americans in World War II. He used the Freedom of Information Act to uncover the behind-the-scenes deceptions involved in FDR’s infamous order and the Supreme Court decisions affirming the constitutionality of that order. The result was his prizewinning book Justice at War.

			The documents that Professor Irons uncovered in the course of his research on the internment cases became the basis for legal action, in which he was a crucial participant. He was now in his favorite mode, that of a lawyer-researcher-activist. He enlisted volunteer lawyers, many of them children of detention-camp inmates, and in 1983 drafted petitions asking the courts to vacate the wartime decisions; and one by one, starting with the case of Fred Korematsu and ending dramatically with the case of Gordon Hirabayashi, the convictions were overturned.

			The Hirabayashi case then became one of sixteen cases Professor Irons wrote about in his book The Courage of Their Convictions, cases where ordinary Americans pursued their convictions all the way to the Supreme Court. Some won, some lost, but all displayed remarkable bravery in insisting on their constitutional rights, and the result is a wonderfully inspiring book.

			In the early 1990s, Peter Irons achieved an extraordinary victory for the principle of free expression when he went into the National Archives, where the arguments made before the Supreme Court were housed. They had been recorded, put on tape, since 1955. He copied twenty-three of the tapes, dealing with critical issues of civil liberties, and then, with the help of the legal scholar Stephanie Guitton, edited them for publication, defying a National Archives rule. The resulting volume, and its accompanying tapes, were published in 1993 as May It Please the Court. There was a flurry of threats from the government, but Irons and Guitton held to their belief that it was the right of everybody to know what had happened before the Court. The government yielded, and now the tapes were open to the public.

			Contemplating Peter Irons’s record, we may then know what to expect from A People’s History of the Supreme Court—scrupulous legal scholarship, bold ideas, and an abiding concern for human rights, sometimes violated by the law, sometimes upheld, but always depending on the courage of ordinary citizens.

			HOward ZInn
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			“The Genius of the Constitution”

			A People’s History of the Supreme Court begins in the early years of the seventeenth century, with the arrival of a few hundred British emigrants on the shores of a vast continent. These first settlers of a New World left behind most of their belongings, but they brought with them the English common law and the rights it granted “freemen” who vowed allegiance to God and King. This book ends in the early years of the twenty-first century, with the descendants of those English “freemen” now a small fraction of the quarter billion citizens of a diverse and divided nation, governed by a constitution that requires no profession of allegiance to any deity or secular ruler to enjoy its protections.

			Between the “Body of Liberties” of the Puritan colonists and the American Constitution of today lies a dramatic story of efforts to secure “the blessings of liberty” to a people who have never reached agreement on what that evocative term really means. Too often in our history, Americans who have claimed the Constitution’s protection of their own “liberty” have denied that it equally protects fellow Americans who differ in race, religion, class, gender, or politics. For some two centuries, since the Constitution was ratified in 1789, disputes over the meaning of its broadly worded provisions have been decided by the Supreme Court of the United States, whose unelected members have often wielded the power to strike down the acts of elected lawmakers. Just over a hundred people have served on the Supreme Court in just over two hundred years. All but two have been white, all but two have been men, and all but seven have been Christian. Many of the landmark cases these justices have decided were brought by blacks, women, and religious and political dissenters. In a very real sense, the history of the Supreme Court reflects the appeals of powerless “outsiders” to the powerful “insiders” who have shaped the Constitution’s meaning over the past two centuries.

			Viewed through a narrow lens, we can read the history of the Supreme Court through the judicial opinions of famous men like John Marshall, Roger Taney, Oliver Wendell Holmes, Louis Brandeis, Hugo Black, Felix Frankfurter, and Earl Warren. Their landmark decisions track the first exercises and the final triumph of judicial power in the American political system and trace the shifting course of constitutional doctrine. But a people’s history of the Court requires a broader lens and a wider focus. We need to remember that each landmark decision stemmed from a “case or controversy” that began with claims to constitutional protection by ordinary Americans like Dred Scott, Homer Plessy, Lillian Gobitas, Fred Korematsu, Harry Briggs, Norma McCorvey, and Michael Hardwick. Each of these individual litigants faced a legal adversary who asserted the power to enforce the laws: a judge, school principal, army general, or district attorney. Each of their cases, in turn, brought into the courtroom an unresolved political conflict: slavery, racial segregation, patriotic conformity, military power, abortion, or gay rights. And the outcome of each case reflected the composition of a Court whose members had most often been active in the political party of the president who placed them on the bench.

			A People’s History of the Supreme Court takes account of the interlocking factors of personality, principle, and politics. We will look closely at the people who played leading roles in framing and interpreting the Constitution, and at those whose cases brought its important provisions before the Court. The people in these two groups differ widely in background: many among the Framers and justices were wealthy and wellborn, while most of those who sought their rights in the Court had little money or social status. We will explore the differing principles these people expressed, some in articulate and thoughtful judicial opinions, others in simple words or forceful acts.

			It is difficult to place labels on the wide range of principles we will encounter, but they fall broadly into two conflicting viewpoints in American history. One looks first at the individual; the other at the community. One values personal rights; the other stresses social responsibility. One believes that the Constitution—as Justice Robert Jackson wrote—was designed to place fundamental rights “beyond the reach of majorities.” The other argues—in the words of Jackson’s former law clerk Chief Justice William Rehnquist—that “it is the majority who will determine what the constitutional rights of the minority are.” The recurring conflict between these sets of principles has roiled American politics ever since the Constitution was drafted, and those political battles have often produced skirmishes in the Supreme Court. This book takes for its epigraph the words of a perceptive and prescient foreign observer, Alexis de Tocqueville, who visited America in the 1830s and remarked: “Scarcely any political question arises in the United States that is not resolved, sooner or later, into a judicial question.”

			

			—

			A People’s History of the Supreme Court is the culmination of thirty years of teaching, writing, speaking, and practicing in the field of constitutional law. It also reflects some forty years of involvement in movements and campaigns for social change. These two aspects of my life are inseparable; I chose a career in law—later than most lawyers—because it offered a chance to combine my personal values and professional interests. I have no desire to conceal those values behind a mask of scholarly “objectivity” or a veil of “neutrality” in recounting the legal battles this book examines. No book on constitutional history I have ever read has failed to conceal its author’s personal values or political stance, despite the disclaimers of some.

			Every book has a point of view, and I think it fair to disclose mine at the outset. I believe firmly that the Constitution’s basic command is that every person must be accorded the dignity he or she deserves as a human being. All people must be treated fairly and equally, without discrimination because of any characteristic they were born with or have chosen to express their identity, including race, religion, nationality, gender, sexual orientation, politics, disability, and any other distinguishing quality by which we label people. It is the job of every government official—from police officer to president—to treat each person with respect. This may sound more like the Golden Rule than the rule of law, but the same idea lies behind each.

			I also believe firmly that the Framers—despite their flaws—shaped the Constitution as a “living” document, whose basic principles would endure but whose separate provisions would grow in meaning as American society grew in size and diversity. Justice William Brennan, who remains my judicial ideal and inspiration, expressed this notion when he wrote in 1986 of constitutional interpretation: “We look to the history of the time of framing and to the intervening history of interpretation. But the ultimate question must be: What do the words of the text mean in our time? For the genius of the Constitution rests not in any static meaning it may have had in a world that is dead and gone, but in the adaptability of its great principles to cope with current problems and current needs.” In less resonant words, I made the same point in 1957, responding as a high school senior to a right-wing columnist in the Cincinnati Enquirer who almost daily attacked the Warren Court’s rulings on school integration. I replied that “the duty of the Supreme Court is to redefine the purport of the law in light of changing social trends.” That remains my belief, reinforced by changing social trends in areas like gender equality, gay rights, abortion, and death with dignity. My positions on these issues are “liberal” by most standards, but I consider myself a true conservative in holding fast to the principles best expressed in the Declaration of Independence, the enduring principles of liberty and equality.

			Let me explain the genesis of this book, whose title and approach I modeled on Howard Zinn’s exciting and provocative A People’s History of the United States. My first contact with Howard came in 1967, when I wrote to him at Boston University, seeking his help in gaining admission to graduate study in political science. I was then Inmate No. 21341 at the Federal Correctional Institution in Danbury, Connecticut, serving a three-year sentence for refusing military induction in 1963. I wound up in prison as the result of my involvement in the sit-in movement and my pacifist beliefs. In October 1960, as a student at Antioch College, I attended a conference in Atlanta of the Student Nonviolent Coordinating Committee, where I was inspired by two young black ministers, Martin Luther King, Jr., and James Lawson. King’s ringing call to practice nonviolence in our lives and Lawson’s powerful challenge to risk jail for our beliefs prompted me to return my draft card and tell my local board in Cincinnati that I could not fight for a country that practiced racial segregation.

			My draft board returned my card, along with an invitation to apply for conscientious objector status. The form they sent me required that I affirm my belief in a Supreme Being, with duties “superior to those arising from any human relationship.” Not only did I not hold this belief, but I felt that it violated the Constitution’s provision that “no religious test shall ever be required as a qualification to any office or public trust under the United States.” Serving my country through “alternative service” seemed to me like an office or public trust. I made this argument to a federal judge in 1965, after my indictment for refusing induction, but I failed to convince him. Before I started my prison sentence, I worked for three years in the Washington legislative office of the United Auto Workers, where I often took breaks from boring congressional hearings and crossed the street to hear arguments in the Supreme Court chamber. These experiences spurred an interest in law and politics, and I decided to pursue a career that would combine them. “My special interests are in civil liberties and American politics,” I wrote to Howard Zinn from prison. He responded promptly and warmly, sending me books over the eighteen months before we first met in February 1969. Howard became a friend, mentor, and inspiration as a “committed scholar” whose books recount the struggles of ordinary people with extraordinary courage.

			After completing my political science doctorate at Boston University in 1973, I held several part-time teaching jobs in Boston while I worked against the Vietnam War. Howard also helped arrange a job with the law firm representing Daniel Ellsberg, who was under federal prosecution for “stealing” the Pentagon Papers, which revealed decades of presidential lies about the war. Ellsberg’s lawyers put me to work documenting the release of “secret” records by government officials—including Henry Kissinger and President Lyndon Johnson—who had escaped prosecution. My research ended when a federal judge dismissed Ellsberg’s indictment because of prosecutorial misconduct, but I had caught the legal bug and decided to get a law degree. Much to my surprise, Harvard Law School admitted an ex-convict in his mid-thirties, and I delved into constitutional law with Laurence Tribe and American legal history with Morton Horwitz. I also volunteered with Harvard Defenders in Boston criminal courts and helped to edit the Harvard Civil Rights–Civil Liberties Law Review.

			After graduating in 1978, I taught at Boston College Law School and then in the Legal Studies Program at the University of Massachusetts at Amherst, before moving to the University of California at San Diego in 1982. At UCSD, I established the Earl Warren Bill of Rights Project, designed to produce innovative curricular materials for high school and college classes. My book The Courage of Their Convictions was the first product of the Warren Project, followed by the May It Please the Court series of Supreme Court oral arguments on tape. During these years, I also helped to reopen the wartime internment cases of Fred Korematsu, Min Yasui, and Gordon Hirabayashi and served on the national board of the American Civil Liberties Union.

			I offer this brief personal history for two reasons. First, my experiences help explain my approach to constitutional law. My involvement in movements for civil rights and liberties—in jails and prisons, picket lines and courtrooms—has taught me more about how law affects people’s lives than have graduate study and law school. Equally important, this book starts with the experiences of people whose lives have helped to shape our Constitution’s meaning over the past two centuries. Each person’s story forms the backdrop to a Supreme Court decision that resulted from some personal decision to take a stand. These stories, which are rarely told in the Court’s opinions or in books on constitutional history, help us to understand the connections between individuals and the historical forces that shaped their lives and, in turn, shape our own.

			Let me also explain why, unlike most writers of constitutional casebooks or histories, I have focused on relatively few cases—I examine only eighty-five in some detail—and have filled in their backgrounds with political, economic, and social history. This book was not designed to be encyclopedic or exhaustive in coverage, but to illustrate the connections of law and politics in areas of civil rights and liberties. I have left out many important cases and have slighted important issues like capital punishment and voting rights. One reader of this book in manuscript form professed “shock” that I left out the Pentagon Papers and Watergate Tapes cases. Other readers will surely wonder why I failed to discuss one or more of their “favorite” cases. I can only reply that these omissions, however painful for me and puzzling for readers, reflect my decision to pursue greater depth in coverage at the expense of breadth. The brief sketches I included of every Supreme Court justice from John Jay to Samuel Alito and the personal stories of the litigants in landmark cases took up space that a different author might have used for more case citations or doctrinal exposition. When you finish this book, I hope you will feel that you met some real people in its pages—some admirable, some not—and perhaps some whose examples you may follow in your own life. That, to me, is what our Constitution’s history is about: the people whose lives have given it meaning over the years since it became our nation’s charter.

			Finally, let me thank some of the many people who helped make this book come to life. My agent, Sandy Dijkstra, found my editor, Jane von Mehren, whose meticulous and thoughtful editing has improved the book immeasurably. Bill Bookheim and Linda Weathers of the California Western Law School library were invariably helpful, as were Larry Cruse and Renata Coates of the UCSD library. Jeff Fritsch and Mike O’Hagan solved the computer problems that seem to plague me more than anyone else I know. My discussions over the years with many colleagues—including Ken Karst, Michal Belknap, Glenn Smith, Nadine Strossen, and Harry Hirsch—planted seeds of thought that have finally sprouted in this book. I have also learned much from the works of scholars like Leonard Levy, Don Fehrenbacher, Richard Polenberg, Sanford Levinson, Mark Tushnet, G. Edward White, Richard Kluger, and David Garrow. On the home front, my wife, Bonnie Fox, took care of our two girls, twenty-odd pets, and me while I worked on this book. She is a wonderful person and shares the values that make my life meaningful. Our daughters, Haley and Maya, to whom this book is dedicated, are simply delightful. Now that “Daddy’s book” is done, they will get more time with me, which makes all my work more rewarding.
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			“To Establish a More Perfect Union”
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			“Morally Sinful by the Word of God”

			The Constitution of the United States was framed and ratified by men who had launched a successful revolution to free the American colonies from British rule. Throughout recorded history, most revolutionaries—those who succeed and those who fail alike—have been determined to uproot and replace the political and legal systems against which they fought at risk of life and property. The American revolutionaries were an exception to this general rule. They based their opposition to British rule not on rejection of British law but on the repeated failure of the king and his governors to abide by that law. In his final draft of the Declaration of Independence, Thomas Jefferson listed twenty-seven counts of an indictment of King George; thirteen accused the king of violating British law in subjecting the colonies to “tyranny.” Jefferson pointed to “the free system of English laws” as the foundation of governments that derive “their just powers from the consent of the governed.” The men who signed the Declaration were schooled in English law and simply wanted to rid the colonies of arbitrary enforcement of laws they had no voice in shaping.

			British law came to the American colonies with the first settlers, most of whom brought with them a fierce determination to protect the rights of English “freemen” against the religious and political persecution that many had suffered as dissenters in their native land. Not all those who joined the growing wave of immigrants shared this respect for British law; some rejected entirely the notion of secular law and sought to impose on their fellow colonists a “theocracy” of biblical law, while others were “outlaws” who had been exiled for violating criminal or civil laws in England. But the colonists, in the main, wanted to retain the basic forms and substance of a legal system that had governed them and their forebears for centuries.

			British law could not, of course, be lifted bodily from London and the English counties and transplanted without change into “New” England or Maryland or Virginia or any other colonial province. Legal structures and rules that reflected the feudal system of land tenure and servitude in England could not easily be adapted to colonies in which land was plentiful and laborers could bargain with employers over terms of work and wages. Change was necessary, in law as well as in the social relations that law governed. At the same time, tradition had a powerful pull on the colonists who grew up under English law. They copied, often with little change, the complex and archaic system of English courts that enforced the system of royal justice: courts of common pleas, courts of chancery, courts of admiralty, and others with jurisdiction over special matters.

			The colonists also brought with them a judicial system that gave local “justices of the peace” the authority to bring disputants before the bench and settle most criminal and civil matters. These judicial officers, of course, acted in the king’s name and could enforce their judgments with the king’s power. With few exceptions, they were men of means and stature who were chosen to hold the king’s commission because they supported the monarchy and protected the “peace” of the community against dissent and disruption. However, these local justices knew most of the people who came before them and rarely applied the full force of the law against those whose transgressions did not threaten the fabric of the community. Most criminal sentences or civil judgments were modest and admonitory rather than harsh and crippling. One reason for this relative “softness” was that labor was scarce in the colonies and anyone willing and able to work was valuable to the community. The exceptions were punishments of those considered unrepentant or irredeemable, or whose crimes violated the biblical injunctions that had been enacted into law. For example, a few men in Massachusetts who were convicted of bestiality or buggery (the old term for homosexual sodomy) were executed, and a handful of women were whipped for bearing bastards. In these cases, sentences were imposed and executed by higher courts than local justices, whose jurisdiction was generally limited to misdemeanors.

			Criminal law in the colonies varied from one jurisdiction to another, but in many respects it provided more rights to the accused than in the mother country. Most colonies allowed defendants to be represented by lawyers, a right not extended to English felony defendants until 1836. During the seventeenth and eighteenth centuries, colonial lawyers developed thriving criminal practices, and courtrooms were often packed with spectators who flocked to enjoy the thrust and parry of adversarial combat. Waitstill Avery, a prominent North Carolina lawyer, successfully defended Paul Crosby against a petty larceny charge and boasted in his diary that he was quickly “surrounded with a flood of clients and employed this term in no less than 30 actions.”

			The colonists also jealously protected their right to trial by jury, a practice often ignored or dismissed in England, where summary decisions by justices of the peace displaced a right first stated in the Magna Carta. Not all colonial defendants took advantage of this right, preferring (often with good reason) to place their fate in the hands of judges, who were usually educated and relatively impartial, thus avoiding the verdict of a jury of neighbors who knew, through direct observation or gossip, facts in the case that had not come out during trial. In addition, jurors could be influenced by their knowledge of the defendant’s other (and usually unpunished) personal flaws and foibles.

			On the other side of the ledger, local jurors could protect defendants who were clearly guilty from penalties that many felt were excessive, or from laws that jurors considered arbitrary and unfair. The practice of “jury nullification” of laws, against which judges and prosecutors have railed for centuries, took root in the colonies as a protest against unfair prosecutions by English officials. The most famous instance of nullification took place in 1735, when jurors in New York found John Peter Zenger not guilty of seditious libel. An outspoken newspaper publisher, Zenger had printed articles that accused colonial governor William Cosby of trampling on the legal rights of New York’s residents. Zenger’s lawyer, Andrew Hamilton, appealed to the jurors to disregard the direct instructions of Judge James Delaney (a political ally of Governor Cosby) that the “truth” of the published accusations was no defense under English law. The jurors heeded Hamilton’s passionate argument and promptly acquitted Zenger, a verdict that not only set a precedent for later American law but also encouraged other appeals for jury nullification in cases of lesser import. Defending a client in a debt collection case in 1771, John Adams told jurors that if they disagreed with a judge’s instructions on the law, each juror with “any feeling or conscience” should consider it “not only his right but his duty in that case to find the verdict according to his own best understanding, judgment and conscience, tho in direct opposition to the direction of the court.”

			Even though the colonists took pains to provide fair and impartial legal procedures for those accused of criminal behavior, the substance of their laws reflected the stern morality of their Puritan faith, tempered by concern for the rights of “freemen” to be treated equally. The settlers of Plymouth Colony enacted their first legal code in 1636, and were followed by their neighbors to the north in the Massachusetts Bay Colony, who adopted a “Body of Liberties” in 1641 that added protections for “freeman” to the Plymouth code. In many respects, these early legal codes foreshadowed the protections against arbitrary governmental power that were enshrined in the Constitution through adoption of the Bill of Rights in 1791, a century and a half later. The Body of Liberties spoke with the spirit, and even much of the language, of the Due Process Clause of the Fifth Amendment and of the Equal Protection Clause of the Fourteenth Amendment, which was not added to the Constitution until the nation had suffered a bloody Civil War.

			Governor John Winthrop of Massachusetts Bay Colony delegated his friend Nathanial Ward to draft the Body of Liberties. Ward brought to this task ten years of experience as a lawyer in the common-law courts of England, but he later entered the ministry and served the Plymouth Bay town of Ipswich as a testy, outspoken Puritan pastor. He denounced from his pulpit and in pamphlets all dissenters from Puritan orthodoxy, warning them “to keep away from us; and such as will come, to be gone; the sooner the better.” The document he drafted, and the colonists adopted to govern themselves, reflected the tension between Ward’s secular and sectarian roles. The Body of Liberties first proclaimed the colonists’ intention to provide “such liberties, immunities and privileges as humanity, civility, and Christianity call for as due to every man in his place and proportion” and to guarantee that these rights will be “impartially and inviolably enjoyed and observed throughout our jurisdiction for ever.” In words that were later echoed in the Bill of Rights, the Body of Liberties pledged: “No man’s life shall be taken away, no man’s honor or good name shall be stained, no man’s person shall be arrested, restrained, banished, dismembered, nor any ways punished, no man’s goods or estate shall be taken away from him, nor in any way indamaged under color of law or countenance of authority, unless it be by virtue or equity of some express law of the country warranting the same.…” The colonists also promised: “Every person within this jurisdiction, whether inhabitant or foreigner shall enjoy the same justice and law, that is general for the plantation, which we constitute and execute one towards another without partiality or delay.”

			It would be hard to find a comparable legal code of that time, or even today in many parts of the world, that established in such clear terms the principles of fair and equal treatment that the Supreme Court only began to enforce for all Americans in the latter half of the twentieth century. The Body of Liberties even provided the protections now found in the Double Jeopardy Clause of the Fifth Amendment and the Cruel and Unusual Punishment Clause of the Eighth Amendment. The colonists stated: “No man shall be twice sentenced by civil justice for one and the same crime, offence, or trespass,” and “For bodily punishments we allow amongst us none that are inhumane, barbarous or cruel.”

			However, in drafting those parts of the criminal code that set out “Capitall Crimes” and punishments, Nathaniel Ward abandoned the noble sentiments and legal protections of the English law and turned for guidance to the stern morality and severe penalties of the Mosaic Code in the Old Testament. In this respect, the Puritans of New England were heeding the admonition of John Calvin, the sixteenth-century Swiss preacher and theologian to whose writings they looked for guidance. Calvin wrote in 1559: “God hath put the sword into the hands of magistrates to suppress crimes against…the law of God.” The Puritans feared the God of vengeance more than they sought the warmth of the God of forgiveness. Ward heeded the admonition of Governor Winthrop to base the laws on “the fundamentals which God gave to the Commonwealth of Israel” in the biblical commands to Moses. Stating his purpose as punishing “anything that can be proved to be morally sinful by the word of God,” Ward took pains to note in the margin of each provision of the criminal code he drafted the book, chapter, and verse in the Bible that gave divine sanction to the crime and punishment in the Puritan code.

			Ward began his listing of capital crimes not with murder but with the most serious affront to Puritan orthodoxy, that of idolatry: “If any man after legal conviction shall have or worship any other god, but the lord god, he shall be put to death.” The biblical citations that Ward provided for this provision included the verses in Chapter 17 of Deuteronomy in which Moses told the Israelites that any person who has “served other gods and worshipped them” shall be brought before the people “and you shall stone them to death.” In a break with biblical commands, the Puritans recoiled from this form of execution and substituted hanging from a public gallows.

			Second on the list of capital crimes was witchcraft, a law applied with a vengeance in the Puritan town of Salem in 1692. Nathaniel Ward had warned in his preaching and pamphlets against “Familists,” by which he meant those who communed in their worship not with the “Lord God” of the Bible but with “familiar spirits” who were considered to be the Devil’s agents on earth. The law he drafted stated: “If any man or woman be a witch (that is, hath or consulteth with a familiar spirit), they shall be put to death.” There was more than a whiff of misogyny in Ward’s attacks on witchcraft; all but one of those accused in Salem and other towns of consulting with “familiar spirits” were women. The records in the witchcraft cases suggest that their crimes had less to do with biblical injunctions against “sorcery” or “calling up the dead” than with challenges to male control of the Puritan faith and state, which subjugated women to men in churches and government. Whether or not he foresaw its consequences, the witchcraft law that Ward drafted led to the executions of nineteen women, who were all hanged, and one man, Giles Corey, who was pressed to death with heavy stones.

			The Puritan obsession with “familiar spirits” and witchcraft did not, of course, set the New England colonies apart from England and continental Europe in the sixteenth and seventeenth centuries. Periodic frenzies of “witch trials” resulted in the executions, often by burning at the stake, of hundreds—perhaps thousands—of suspected and actual “witches.” There is evidence that some women in Salem did practice various kinds of “witchcraft” by performing occult rituals and casting spells. But most of those accused were girls and young women who were simply the victims of religious paranoia and fanaticism. The fact that witchcraft was made a capital crime in the Body of Liberties reflected the Puritan zeal to extirpate every dissident and unorthodox religious practice, in particular those led by women who challenged the male control of church and state.

			The Body of Liberties also prescribed capital punishment for sexual practices that were condemned in the Mosaic Code. Nathaniel Ward included bestiality, homosexual sodomy, and adultery as crimes punishable by death. Again, the marginal citations to Old Testament books provided biblical sanction. Executions for these sexual crimes were infrequent, but a few offenders did suffer the ultimate penalty; one young man was hung for having sex with a sheep, and the animal was also killed, as both the Bible and the Puritan law required. The records of the colony show that although prosecutions for fornication and adultery were common, penalties were generally light and only two married persons were executed for this crime. Today, many Americans are shocked and sickened by news accounts of public executions in countries such as Afghanistan or Saudia Arabia, often carried out by stoning or beheading, for crimes such as adultery and homosexual sodomy. We tend to forget that those Islamic countries that have enacted the religious law of the Koran into their criminal codes are separated only by time and distance from the religious moralists of the New England colonies.

			Looking at the Body of Liberties as a whole, and the records of the colonial courts, it is clear that the Puritans did not intend or attempt to create a literal “New Jerusalem” in New England. Incorporating much of the Mosaic Code into law served more to impress upon the residents of this wilderness outpost their need to “purify” their lives than to exact the biblical sanctions in every case. Holding in reserve the ultimate penalty of death, and its occasional use as a warning to others, served the function of social control in a society based on outward conformity but with fairly high levels of “morally sinful” behavior. The work of modern historians shows that many colonists, even those who sat through endless Puritan sermons, were just as likely to violate the social and sexual taboos of their “Bible-based” society as are contemporary Americans, despite the extreme penalties they faced for their transgressions.

			The criminal laws and penalties of the New England colonies, at least in the statute books, were more harsh than those of other colonies. But they were decidedly less severe than those of England, where in the seventeenth century more than a hundred crimes were punishable by death. In this area of law, factors such as the need for labor, the absence of rigid social roles based on feudal distinctions between “serfs” and “lords,” and the granting of “freeman” status to most males who owned some property, produced in the colonies a greater emphasis on community norms of behavior and shared religious beliefs. The civil laws and court procedures of the colonies also reflected a more fluid and egalitarian social structure than that of England, where feudal laws of inheritance, land tenure, and commercial transactions had created and maintained an archaic legal system more suited for the Middle Ages than for a time of exploration, expansion, and emigration. The American colonies, in contrast to the mother country to whose monarchs the colonists swore allegiance, believed in the promise of the Body of Liberties of Massachusetts Bay that “every person shall enjoy the same justice and law.”

			The promise of equal justice, however, extended only to the “freemen” of the colonies. This favored group, in fact, made up only a small minority of the colonial population. The ranks of freemen were generally limited to white males who owned some property and who belonged to the dominant religious denomination of the colony. In short, the freemen were the precursors of the WASP (or White Anglo-Saxon Protestant) elite that owned and operated American business, government, and culture for more than three centuries, and that still maintains a disproportionate share of power in these areas. In the process of taking power for themselves, the freemen of colonial America consciously employed the legal system to keep the members of other groups in subordinate roles. Four groups in particular were excluded from the ranks of “every person” to whom the colonists gave their promise of equal justice. Those who received less justice—in some cases, none at all—included religious dissenters, women, African slaves, and the Indians who occupied the land before the colonists arrived.

			

			—

			There is a powerful irony in the disparity between the myth of colonial America as a haven for religious dissenters from the orthodoxy of the Church of England and the reality of intolerance toward those who challenged the new orthodoxy of the colonists. It was an awareness of this irony, and a revulsion at religious intolerance, that prompted the men who framed the Bill of Rights to provide in the First Amendment that Congress “shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” During the century and a half that separated the Body of Liberties of the Massachusetts Bay Colony from the adoption of the Bill of Rights in 1791, religious conflict affected virtually every village and town in every colony.

			Two episodes in Massachusetts illustrate the divisive effects of religious intolerance. The first was the expulsion of Roger Williams from the colony in 1636, which led to the establishment of the new colony of Rhode Island. Williams had come to Boston in 1631 as a Puritan pastor; he soon became minister of the church in Salem. During his formative years in England, Williams studied under the great jurist Edward Coke, who defended both political and religious freedom within the narrow confines of laws against “seditious libel.” Williams became a controversial figure in Salem, from whose pulpit he denounced the notion that civil authorities could enforce religious edicts. These views so offended his parishioners and the political leaders of the colony that Williams left Salem after a few months for the relative tolerance of the church in Plymouth, where he continued his attacks on the Puritan theocracy. “Let any man show me a commission given by the Son of God to civil powers in these spiritual affairs of His Christian kingdom and worship,” Williams demanded in a pamphlet that enraged Puritan leaders. For this heresy, the General Court of Massachusetts expelled Williams from their midst.

			The second religious dissident was poles apart from Roger Williams in theology, but equally a threat to Puritan orthodoxy. Williams was, in some ways, more of a Puritan than those who condemned and expelled him. He argued against admitting to worship those “unregenerant” Puritans who attended Church of England services on visits to England. Anne Hutchinson, on the other hand, resisted Puritan worship altogether. She held services in her home and preached to those who attended her “study” sessions—mostly women—the heretical doctrines that salvation comes through grace and not through work, and that the Holy Spirit can dwell within every person through individual revelation. Despite her social prominence—her husband was a close friend and ally of Governor John Winthrop—Anne Hutchinson so directly challenged Puritan orthodoxy that she found herself facing trial before the General Court in 1637, with Governor Winthrop as the chief prosecutor and interrogator.

			The transcript of this historic trial offers an insight into the conflict between individual conscience and state power that continues to divide Americans. Far more knowledgeable than Winthrop on biblical scripture, Hutchinson continually bested him in debates over fine points of theology. She turned the tables on Winthrop, questioning him so relentlessly that he finally admitted that Hutchinson had biblical support for the main charge against her, that of preaching a doctrine of personal revelation of God’s word. “How did Abraham know that it was God that bid him offer his son” for sacrifice? she demanded to know from Winthrop. “By an immediate voice,” he responded. Hutchinson pounced on the governor. “So to me by an immediate revelation,” she said of her views on salvation by grace. “By the voice of his own spirit to my soul.” Winthrop was so enraged at falling into Hutchinson’s trap that he quickly called a vote on the heresy charges and secured a conviction with only three dissents. The penalty was banishment from the colony. Anne Hutchinson and John Winthrop had one last exchange. “I desire to know wherefore I am banished,” she asked. The governor’s answer spoke volumes about colonial limits on the rule of law. “Say no more,” Winthrop replied; “the court knows wherefore and is satisfied.” Anne Hutchinson left the colony in 1637 and settled in Rhode Island, the tiny outpost of religious tolerance in New England.

			The expulsions of Roger Williams and Anne Hutchinson took place early in the colonial era, and they exemplify the extremes of religious intolerance in the most intolerant colony. By the time of the Revolution, advocates of toleration spoke with louder voices and demanded the “disestablishment” of the churches that controlled most of the colonies. James Madison of Virginia, the primary author of the Bill of Rights, deserves the greatest credit for moving the country toward religious toleration of dissenters. In 1774, Madison wrote to a friend that the “diabolical, hell-conceived principle of persecution rages among some” in Virginia. “There are at this time in the adjacent county not less than five or six well-meaning men in close jail, for publishing their religious sentiments, which in the main are very orthodox.…I have squabbled and scolded, abused and ridiculed so long about it, that I am without common patience.”

			Madison continued his crusade for religious toleration through the Revolution and into the period of independence. His patience was still taxed by efforts of the Church of England in Virginia, renamed the Episcopal Church, to retain its status as the established denomination. Working closely with his friend and mentor Thomas Jefferson, Madison drafted and the Virginia legislature enacted in 1785 “An Act Establishing Religious Freedom.” The law provided that “no man shall be compelled to frequent or support any religious worship, place, or ministry whatever,…nor shall otherwise suffer on account of his religious opinions or belief; but that all men shall be free to profess, and by argument to maintain, their opinions in matters of religion, and that the same shall in no wise diminish, enlarge, or affect their civil capacities.” Jefferson later wrote that Madison’s law was “meant to comprehend within the mantle of its protection the Jew and the Gentile, the Christian and Mahometan, the Hindu and Infidel of every denomination.”

			Jefferson’s words reveal an attitude toward religious diversity that the Puritans had totally rejected. But it took another century and a half before the Supreme Court first began to enforce Madison’s crowning achievement, the religion clauses of the First Amendment. And even today, despite Jefferson’s words, Jews and Muslims, Hindus and atheists, the “infidels” of our time, face hostility in communities across the country in which latter-day Puritans try to enforce their opposition to “anything that can be proved to be morally sinful by the word of God.”

			

			—

			
				The exclusion of women from government, church, and the courts did not set the colonies apart from England, or from any other country at that time. Their legal status as “wards” of husbands stemmed from centuries of English common law and biblical precepts that reflected male domination of every institution in society. Saint Paul laid down as Christian doctrine in his letter to the Ephesians the attitude toward women that became written into English and colonial law: “Wives, be subject to your own husbands, as to the Lord. For the husband is the head of the wife, as Christ also is the head of the church, He himself being the Savior of the body. But as the church is subject to Christ, so also the wives ought to be to the husbands in everything.”

			The legal term for the status of married women was “coverture,” which meant that wives were “covered” by their husbands in all areas of life, especially the control of property. With few exceptions, husbands could buy and sell property of any kind, real or personal, without the wife’s permission. In turn, wives could rely on courts to force husbands to provide them with the necessities of food, clothing, and shelter. An English resolution, submitted to Parliament in 1632 at the time of the Puritan settlement of Plymouth Bay, set out “women’s rights” in these terms: “Eve, because she had helped to seduce her husband, had inflicted upon her a special bane. See here the reason…that women have no voice in Parliament. They make no laws, they consent to none, they abrogate none. All of them are understood either married, or to be married, and their desires are to their husbands. The common laws here shaketh hands with divinity.“

			In one respect the laws of most colonies provided women with a right not shared by their sisters in England. Although a Protestant country, England retained the Catholic attitude toward divorce and made it virtually impossible to obtain. Perhaps because of Puritan abhorrence of Catholicism, the Plymouth Bay colony and most others allowed for divorce in cases of adultery and desertion. The Connecticut law of 1656 provided that “if any married person [be] proved an adulterer or an adulteress,…a separation or divorce shall, by sentence of the Court of Magistrates, be granted and published, and the innocent party shall in such case have liberty to marry again.…That if any husband shall, without consent, or just cause shown, willfully desert his wife, or the wife her husband,…the husband or wife so deserted may justly seek and expect help and relief, according to I Corinthians 7:15.” The reference in this law to Saint Paul’s command that if an “unbelieving” spouse leaves a “believer” in Christ, “the brother or the sister is not under bondage in such cases” reflects again the colonial coupling of law and scripture, even though most colonists regarded marriage as a civil contract, with legal remedies available for its breach.

			The court records of the colonies show both the legal status of women as a form of property and regard for their well-being in cases of husbandly neglect or abuse. The Plymouth Bay court in 1659 ordered “the wife of John Spring of Watertown,” who had deserted him several years earlier, “to return with all convenient speed to her husband.…In case she shall refuse to attend this order, the court will take a speedy course to send her to her said husband.” On the other side, a jury in the same court in 1666 found that John Williams had defamed his wife, Elizabeth, by calling her a “whore” and ruled, I long to hear“It is not safe or convenient for her to live with her husband, and gives her liberty at present to depart from him.…The court orders him to apparel her suitably at the present, to furnish her with a bed and bedding and such like necessaries, and to give her ten pounds yearly while she shall be thus absent from him.”

			The voices of women who chafed under the bonds of paternalism in the colonial period were few and faint. Even Abigail Adams, the strong-willed wife of John Adams, the revolutionary leader and future president, confined her feminist complaints to letters to her husband. Shortly before John Adams helped in drafting the Declaration of Independence in 1776, Abigail wrote to him: “I long to hear that you have declared an independency—and by the way, in the new code of laws which I suppose it will be necessary for you to make I desire you would remember the ladies, and be more generous and favorable to them than your ancestors. Do not put such unlimited power into the hands of the husbands. Remember, all men would be tyrants if they could. If particular care and attention is not paid to the ladies we are determined to foment a rebellion, and will not hold ourselves bound by any laws in which we have no voice and no representation.“

			This early (and private) appeal for women’s suffrage fell on deaf ears. After the Revolution, the legal status of women slowly improved, particularly in the reformation of property laws. The New York legislature passed a law in 1849 that discarded the doctrine of coverture and provided that “Any married female may…convey and devise real and personal property, and any interest on estate therein, and the rents, issues and profits thereof in same manner and with like effect as if she were unmarried.” But women were still denied a voice in making the laws until Congress and the states amended the Constitution in 1920 and granted women the right to vote. And not until 1971 did the Supreme Court, in striking down a state law that gave preference to men over women in administering estates, rule that women were covered by the Equal Protection Clause that granted legal rights to former slaves.

			

			—

			Slaves, of course, had no legal rights in colonial America. They were ruled by law, but they had no recourse to the courts to enforce the rights that white “freemen” enjoyed. The importation of Africans into the colonies began in 1619 (some accounts say 1620) with the arrival in Virginia of a “Dutch man of war” that carried a cargo of twenty blacks. These first African Americans were not, in fact, brought as slaves but as indentured servants, who would be freed after serving their masters for a term of years. Some of these early black arrivals later showed up on the colony’s rolls as free men. Although court records and statutes in Virginia and other southern colonies mentioned blacks in the forty years after 1619, their legal status was unclear before 1659, when the Virginia legislature first passed laws that used the term “slave” and applied it solely to blacks. After that time, virtually all blacks imported into the colonies arrived as slaves and were generally sold at auction.

			The differences between northern and southern colonies over the legal status of blacks were slight, since all the colonies (even the Quaker colony of Pennsylvania) accepted the institution of slavery. The colonies differed largely in the number of persons held in slavery and the harshness of the southern “black codes” that provided for the whipping and execution of slaves who tried to escape or had the audacity to disobey or assault their owners or other white people. The Body of Liberties of Massachusetts Bay colony stated in 1641: “There shall never be any bond slavery…amongst us unless it be lawful captives taken in just wars, and such strangers as shall willingly sell themselves or are sold to us.” These loopholes, of course, allowed for slavery in Massachusetts, and the colonial census of 1754 listed 2,445 black slaves over sixteen years of age. At that time, slaves made up almost 20 percent of the male laborers in New York City and Philadelphia.

			The southern colonies had far more slaves than their northern neighbors and far more problems with “refractory” slaves who resisted their masters. The “black codes” of the South were designed to keep slaves “in their place” by force and violence. The Virginia legislature passed a law in 1669 that acknowledged the difficulty of dealing with “the obstinacy of many of them by other than violent means” and provided that “if any slave resist his master…and by the extremity of the correction should chance to die,” the owner would be “acquit from molestation” and suffer no penalty. Southern colonists also feared, with some reason, that their slaves might plot or actually rebel against their condition. To prevent and punish such rebellions, the Virginia legislature provided in 1723 that “if any number of negroes” shall “consult, advise, or conspire, to rebel or make insurrection,…they shall suffer death.”

			Surprisingly, one of the harshest applications of law against slaves took place not in the South but in New York City in 1741. The greatest danger in the cities of that time was fire, since most buildings were constructed of wood and $$firefighting equipment was rudimentary. A series of eight fires in the span of five days spread fear throughout the city, and suspicion centered on a group of
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