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President Ford announces the pardon of Richard Nixon in the Oval Office on September 8, 1974. DAVID HUME KENNERLY/CENTER FOR CREATIVE PHOTOGRAPHY/U OF ARIZONA





PROLOGUE Daredevil Sunday

EVEL KNIEVEL WAS NEVER A very skilled daredevil, but that was part of his charm. His attempts to vault motorcycles across long distances, like over rows of cars in the Astrodome or above the fountains at Caesars Palace, often ended in theatrical crashes. (He was said to have broken every bone in his body.) But Knievel’s showmanship and bravado, along with his trademark red-white-and-blue jumpsuit, which was inspired by his friend Liberace, always attracted attention, and the climax of his career came on Sunday, September 8, 1974. On that day, the nation—the whole nation—was watching to see if he could pull off his greatest stunt.

Knievel had built what he called the Skycycle X-2, a sort of cross between a rocket and a motorcycle, which was going to be propelled off a ramp across a remote stretch of Idaho’s Snake River. The goal was to land safely on the other side, about 1,500 feet away, without falling 600 feet to the bottom of the canyon. A crowd of 33,000 fans made the trek to watch the jump in person, and a closed-circuit feed was beamed to hundreds of theaters for pay-per-view audiences. As always with Knievel, he promised a spectacle combining life-and-death drama with camp comedy.

This rubbernecking lark fit the national mood. Just a month earlier, on August 9, President Richard Nixon had resigned, bringing to an apparent close the grim saga of the Watergate scandal, which had dominated public life for more than a year. Gone at last was endless talk of cover-ups and hush money, of White House tapes and indicted and unindicted co-conspirators. Gone, most specifically, was Nixon himself, who took his endless store of rancor and victimhood to exile in California. People needed a break from all the drama.

In Nixon’s place came Gerald R. Ford, who represented a sunny alternative to his scowling predecessor. Ford fit a mid-century archetype of American positivity. He was an open-faced son of the Midwest, an Eagle Scout, a college football star at Michigan, a graduate of Yale Law School, a 33rd-degree Mason, a Rotarian, an Elk, and a veteran of World War II. In a quarter-century in the House of Representatives, he made scores of friends and, it seemed, not a single enemy. At a time when many worried about an imperial presidency, Ford was, the nation learned, a president who toasted his own English muffins in the morning. When he became vice president, just eight months earlier, he had acknowledged that he was “a Ford, not a Lincoln,” but at this moment, that sounded more like a boast than a confession. Normal was in; contention was out.

Ford had lived through the final days of the greatest scandal in American political history, and he both reflected and expressed the relief at its conclusion. On the day that he became president, Ford said that “our long national nightmare is over.” Three days later, when he first spoke to a joint session of Congress, he said, “I do not want a honeymoon with you. I want a good marriage.” Ford already had the first, and it looked like he might have the second, too.

But then, just a few hours before the Knievel vehicle was expected to go skyward on September 8, Ford went to the Oval Office for a hastily scheduled address. The plan for the speech had come together so late the previous evening that, with the primitive technology then available, there was no time to wire the room for live TV transmission. Nor was there time to program a teleprompter, so Ford read from the papers on his desk in remarks that lasted less than ten minutes. Ford started speaking to a single video camera just after 11 a.m.; the recording was broadcast to the nation a few moments later. He concluded with the words of an official proclamation: “Now, therefore, I, Gerald R. Ford, President of the United States, pursuant to the pardon power conferred upon me by Article II, Section 2, of the Constitution, have granted and by these presents do grant a full, free, and absolute pardon unto Richard Nixon for all offenses against the United States which he, Richard Nixon, has committed or may have committed or taken part in during the period from July 20, 1969 through August 9, 1974.” In nervousness, perhaps, Ford said July when he meant January. Then, still on camera, he grasped a ballpoint pen in his left hand and signed the document. “In witness whereof,” he ended his speech, “I have hereunto set my hand this eighth day of September, in the year of our Lord nineteen hundred and seventy-four, and of the Independence of the United States of America the one hundred and ninety-ninth.”

Before the day was out, Ford’s honeymoon was over and the nightmare of Watergate had returned. The Knievel spectacle had a similarly sour denouement. The parachute on the Skycycle deployed prematurely, and the vehicle didn’t come close to reaching the other side of the canyon. Instead, it drifted to an ignominious thud on the bank of the Snake River. Knievel was unharmed; his fans, who wanted a more dramatic outcome, one way or the other, were disappointed.



In exercising his power to pardon, Ford was employing an anomalous provision of the Constitution. A central principle of the nation’s governing document is separation of powers; the underlying theory is that the branches of government can prevent abuses by checking and balancing one another. In the famous words of James Madison in Federalist No. 51, “If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.” There is, however, no check or balance on the president’s power to pardon. It is the provision of the Constitution most directly descended from the authority of kings of England.

The history of the pardon power bears out Madison’s warning about unchecked powers. Pardons have often led presidents, and sometimes the country, into peril. There is a paradox, too, in presidents’ untrammeled authority to grant or withhold pardons. At times, presidents have barely seemed to be in charge of their own pardon powers, because those around them have so successfully manipulated them. In establishing the separation of powers, the Constitution mandates certain processes for the operations of government. For example, laws must be passed by both houses of Congress, and the president can veto them, and those vetoes, in turn, may be overridden by supermajorities in the House and Senate. But the Constitution creates no process for pardons; this absence invites chaos in the executive branch. Presidents improvise their methods for conferring pardons, and this lack of structure invites manipulation and misjudgments.

And this, ultimately, is the story of Gerald Ford’s pardon of Richard Nixon. Ford was the most accidental of presidents, the only one ever to take office without winning, or even running in, a national election. Before Ford became president, he spent his brief tenure as vice president attempting to avoid becoming president. His principal duty during that period was to travel the country extolling Nixon’s presidency and thus trying to keep Nixon in the Oval Office and himself out of it. Throughout his life, Ford was often given the athlete’s accolade—team player—and that was how he behaved until August 9, 1974. To plan for his own presidency would have been to betray his president, so Ford didn’t do it. But that meant that when Ford did become president, he was uniquely underprepared, at least as far as Watergate was concerned. Ford was bolstered by his placid temperament and manifest decency, but he had been shielded, and shielded himself, from the precise nature of the issues he would have to address. This was especially true of the remaining challenges of Watergate, which did not disappear, much as Ford wished that they would. In the early days of his presidency, Ford largely depended on the White House staff that he inherited, notably Alexander Haig, who was Nixon’s last chief of staff and Ford’s first. To understand the pardon, it’s necessary to understand the loyalties of those who were advising the new president.

For one of the more straightforward provisions in the Constitution, the pardon power has been the subject of a good deal of litigation over the years, including in the Supreme Court. During the controversy about the Nixon pardon, Ford himself, as well as his most important adviser on the subject, became fixated on a previously obscure Supreme Court decision from 1915. (Indeed, for the rest of his life, Ford carried in his wallet an excerpt from the Court’s opinion in that case.) But it’s an error—and it was Ford’s error here—to believe that the pardon process is fundamentally legal in nature. Above all, pardons are political, not legal, and to be successfully defended, they must be defended in the language of politics. Pardons are the consummate discretionary acts; presidents are never required to issue even a single one. In this way, pardons reveal their roots in the royal prerogative of mercy. There is only one reason why presidents, or kings, issue pardons: because they want to.

For better and worse, pardons operate like X-rays into the souls of presidents. Gerald Ford revealed himself to be earnest, impatient, and overmatched by the dark genius of his predecessor. On his first day in office, Jimmy Carter used a broad clemency to hasten the end of the domestic traumas of the Vietnam War. Early in his presidency, Ronald Reagan used a pair of pardons to announce that he and the Republican Party were finished feeling guilty for the abuses of the Watergate era. In subsequent years, Reagan, George H. W. Bush, and George W. Bush revealed themselves by the pardons they did not grant; displays of mercy were in conflict with their tough-on-crime values. Bill Clinton, too, rose to power in the era of mass incarceration, and his own stinginess with pardons reflected that unforgiving moment. At the end of his tenure, in a headlong rush to make up for his harsh record, Clinton embarrassed himself with several unwise pardons. Like George H. W. Bush, Clinton also used clemency to settle scores with the special prosecutor who plagued their administration. Uniquely among modern presidents, Barack Obama moved to reverse some of the effects of mass incarceration, but he did it in a characteristically cautious and limited way. Joe Biden betrayed his principles, went back on his word, and damaged his legacy by pardoning his son.

    Still, as with so much else, Donald Trump was, and is, different. The pardons in his first term reflected the characteristics he displayed throughout his presidency; he was transactional, narcissistic, and
        nearly joyful in provoking the ire of his enemies. Pardons and commutations
        have rarely figured in presidential elections, but Trump
        put a promise of clemency at the center of his victorious campaign in
        2024. He said he was going to pardon the roughly 1,500 rioters who
        stormed the Capitol on January 6, 2021, in an attempt to overturn
        Trump’s loss of the 2020 election to President Biden. And on January
        20, 2025, the day that he was inaugurated for his second term, Trump
        did just that, pardoning everyone who committed crimes that day at
        the Capitol, including those who attacked and injured police officers.
        In doing so, President Trump did what presidents always do when
        they exercise the pardon power. He told us something about who he
        is, and also something about the country he leads.




CHAPTER 1 Nixon’s Lost Insurance

FOR MOST OF RICHARD NIXON’S tenure as president, he had an insurance policy against impeachment and removal from office. Its name was Spiro Agnew.

Agnew was a surprising choice when Nixon named him as his running mate at the 1968 Republican convention. At that point, Agnew was not even halfway through his first term as governor of Maryland, and he was virtually unknown in the rest of the country. Despite his obscurity, Agnew did appear to offer some political advantages as Nixon prepared to face Vice President Hubert Humphrey in the fall. Agnew came from the border state region which was expected to be closely contested, and he had made a modest splash by taking a hard line against civil rights and anti–Vietnam War protesters. In particular, Agnew had denounced local Black leaders in Baltimore for not doing more to stem the rioting that followed the assassination of Martin Luther King, earlier in 1968. Agnew’s rhetoric fit with Nixon’s determination to make law and order a big issue in the campaign, and the governor’s contentious relations with civil rights leaders helped Nixon fend off the far-right independent candidacy of George Wallace.

Still, Nixon’s political calculations around his vice presidential choice couldn’t hide the broader point that Agnew was utterly unfit to be president. Before his brief tenure as governor, Agnew had been county executive in Baltimore County, a job which offered him considerable control over dispensing patronage in a notoriously corrupt state. Agnew had no experience with, or knowledge of, foreign or economic policy. His speeches and off-the-cuff remarks displayed the depth of his ignorance on almost all the issues a president could be expected to face. Once the pair won the election, Nixon began treating Agnew with the kind of casual disdain that Nixon himself endured in his eight years as Dwight Eisenhower’s vice president. Nixon originally offered Agnew an office in the West Wing, near the Oval Office, but he quickly made Agnew surrender that space and sent him to the distant reaches of the Old Executive Office Building. (Agnew’s office went to Alexander Butterfield, whose duties eventually came to include supervising the White House taping system.)

Initially, Agnew had so little to do as vice president that he spent months presiding over the Senate, a ceremonial role of no substantive importance. Later, Agnew made himself more useful to the administration in a series of speeches in which he attacked the news media for liberal bias. But Nixon himself mostly ignored his vice president. In the run-up to the 1972 race, Nixon almost decided to dump Agnew in favor of his treasury secretary, John Connally, the former Texas governor (and former Democrat). In the end, Nixon kept Agnew on, but the vice president remained a figure of contempt and ridicule among Democrats, who regarded the idea of Agnew’s succeeding Nixon as anathema.

When Nixon was reelected, the Watergate story was little more than a blip on the national radar. The burglary of the Democratic National Committee offices in the Watergate complex took place on June 17, 1972. Five men were arrested and charged with attempted burglary and attempted installation of bugging devices. In the immediate aftermath of the arrests, some connections between the burglars and the Nixon White House came to light. But despite the best efforts of George McGovern, the Democratic nominee, and some in the media and in Congress, the story had little resonance for voters, and Nixon won a landslide victory in November.

Still, as Nixon began his second term in 1973, the Watergate scandal, and especially the role of the White House in the cover-up, picked up momentum. A half-century later, the story appears to unfold with an air of inevitability, as if Watergate was somehow always destined to lead to the end of Nixon’s presidency. But that’s far from true. There had been major and minor scandals for Nixon’s thirty-six predecessors as president, and none of them had been forced from office. Only Andrew Johnson had been impeached, but that story was a hundred years old, and history’s judgment had been harder on Johnson’s adversaries than on his defenders. (One of the heroes of John F. Kennedy’s book, Profiles in Courage, was the senator whose vote allowed Johnson to avoid conviction in the Senate.) Impeachment had a bad name. Scandals passed. Presidents served out their terms. That’s how things worked. There was, in essence, no precedent for Watergate—for the perpetrators or the pursuers. From the crime to the cover-up to the pardon, it was all improvisation.

The story stayed alive in 1973 thanks at first to one of the Watergate burglars, James McCord. He had been convicted for his role, but shortly before he was to be sentenced, in March, McCord told John Sirica, the chief judge of the federal district court in Washington, that higher-ups had been involved. Sirica pressed for answers. At the same time, disclosures in The Washington Post, mostly written by Bob Woodward and Carl Bernstein, began to reveal the involvement of Nixon’s top aides, H. R. Haldeman and John Ehrlichman, as well as his counsel, John Dean, in a cover-up. On April 30, Nixon requested the resignations of Haldeman and Ehrlichman and fired Dean. He replaced Haldeman as chief of staff with Alexander Haig, an Army general who had been a top aide to Henry Kissinger, then Nixon’s secretary of state and national security advisor. In May, a special Senate committee, under the leadership of Sam Ervin, of North Carolina, began holding hearings about Watergate, and the following month, Dean gave dramatic testimony that Nixon himself had been involved in the cover-up about the burglary. In July, Butterfield revealed that there was a taping system inside the White House, which recorded most of the president’s meetings. The hearings made for what was known as the “Watergate summer” of 1973.

At the same time as Watergate began dominating the news, a much lower profile investigation was proceeding in Maryland. The U.S. attorney there was looking at corruption in highway paving contracts among current officials in Baltimore County. At first the probe appeared to have nothing to do with Agnew, who hadn’t held a county job since 1966. But over the course of 1973, prosecutors learned that cash bribes to Agnew—amounting to about a thousand dollars a week—had continued through his governorship and even when he was vice president. On August 1, Agnew was informed that he was under investigation, and the news broke in the media the following week. From there, the story accelerated quickly. By September, Agnew’s lawyers were plea-bargaining with the Justice Department. On October 10, the deal came together. Agnew pleaded nolo contendere—no contest, effectively guilty—to a single count of tax evasion. He would be fined $10,000 but not imprisoned. And he would resign the vice presidency, effective immediately.

Nixon had lost his insurance policy. Agnew was so obviously unqualified to be president that even Democrats preferred to keep Nixon in office. Now, however, Nixon was in a position to name someone to the vice presidency who might turn out to be a plausible president.



Nixon was now compelled to become the first president to follow the succession provisions of the Twenty-fifth Amendment to the Constitution, which had been ratified in 1967. Before that time, there had been no way to fill vacancies in the office of vice president. This was why Presidents Harry Truman and Lyndon Johnson, vice presidents who took office upon the deaths of their predecessors, had no vice presidents until they were elected in their own right with running mates. Under the Twenty-fifth Amendment, Nixon could nominate a vice president, who would take office if he was confirmed by a majority vote in both Houses of Congress. Whom would Nixon pick?

The president, a Republican, faced a major constraint. The Democrats possessed substantial majorities in both the House and Senate, so Nixon would have to make a choice that was acceptable to the opposition party. As Nixon later recalled, he initially had three top choices—Connally and two prominent governors, Ronald Reagan, of California, and Nelson Rockefeller, of New York. All three presented problems. Connally had business dealings that raised ethical issues. Reagan and Rockefeller represented the right and left wings of the Republican Party respectively, and the nominee of either one might split Nixon’s party. In addition, all three were likely candidates for president in 1976. As Nixon recalled, “Many of the Democrats were understandably apprehensive at the prospect of the sudden elevation of a strong Republican to a position of such national prominence.”1 Democrats wanted a caretaker vice president, not a putative president.

Nixon had another complication. On October 6, Egypt and Syria launched a surprise attack on Israel in what became known as the Yom Kippur War. During the first week of the war, when Agnew resigned, Israel’s very existence was in jeopardy. The president quickly announced that the United States would resupply weapons for Israel; the Soviet Union threatened to retaliate. The world was suddenly menaced by the possibility of world war. Nixon didn’t need another major distraction. His staff polled four hundred Republican leaders, who came back supporting Nixon’s favored three choices, but a poll of members of Congress produced another name—Jerry Ford. That bipartisan endorsement was especially important because, as Nixon wrote, “they were the ones who would have to approve the man I nominated.”2 So on October 12, just two days after Agnew resigned, Nixon nominated Ford to be his vice president.



In nominating Ford, Nixon’s political instincts both served and betrayed him. He was right that Ford’s relationships in Congress, especially with his fellow House Republicans, meant an easy confirmation process. But Nixon was wrong about something perhaps just as important. Nixon thought that Ford was another insurance policy against impeachment and removal. He regarded Ford as a lightweight whom no one could envision as president. In a conversation with Rockefeller in the Oval Office, which later made its way into the press, Nixon put his hands on the arms of his chair and said with contempt: “Can you imagine Jerry Ford sitting in this chair?”3

There was no doubt that Ford, who had just turned sixty, was a stolid, conventional figure. He was no intellectual. First elected from a district centered on his hometown of Grand Rapids in 1948, he was a Republican in a Democratic era. After he became minority leader in 1965, he devoted his career to a single goal: winning control of the House for the Republican Party and becoming Speaker of the House. In this he failed, over and over again. His job, in essence, was to travel around the country recruiting candidates and raising money. He gave as many as 238 speeches in a single year.4 Focused on his political agenda, Ford neither sponsored important legislation nor conducted any investigations of note. He was a moderate when that was still an important faction in his party; he voted against tax increases and for the Civil Rights and Voting Rights Acts.

Still, ever the good Republican soldier, Ford was willing to take on futile, even embarrassing tasks. In 1970, after the Senate had rejected two of Nixon’s nominees to the Supreme Court, Ford tried to help Nixon take revenge by leading an effort to impeach Justice William O. Douglas largely for writing an article for Evergreen, a magazine that included nudity. (Ford’s initiative went nowhere.) Frustrated with the futility of his quest for a Republican majority in the House, Ford had more or less agreed with his wife, Betty, that he would retire from Congress after winning one more term in 1974. That was before lightning struck in the form of Nixon’s summons to the vice presidency.

Like all good politicians, Ford learned to have some fun with his reputation for dumbness. He often quoted Lyndon Johnson’s quip: “There’s nothing wrong with Jerry Ford except that he played football too long without his helmet.” Ford refrained from quoting something else Johnson said: “Jerry Ford is so dumb that he can’t fart and chew gum at the same time.” And for all Johnson’s disdain for Ford’s intellect, he knew that Ford was a respected figure in Congress; that was why Johnson named Ford to the Warren Commission, which investigated the assassination of President Kennedy. And, to be sure, Ford wasn’t dumb. Rather, he had chosen a political role that capitalized on his best assets—his warmth and conviviality. Ford was a figure of his era in Congress, a time when politicians, especially in the House of Representatives, exchanged barbs on the floor and drinks in back rooms. (Ford’s favorite golfing partner was Tip O’Neill, his counterpart as Democratic leader.)

Events conspired to give Ford an even easier ride than expected to confirmation in Congress. After Butterfield disclosed the existence of the White House taping system, Archibald Cox, the Watergate special prosecutor, issued a subpoena to Nixon to obtain the tapes as evidence. On October 12, the same day that Nixon nominated Ford, the United States Court of Appeals for the D.C. Circuit overruled the president’s claim of executive privilege and ordered Nixon to produce the tapes. In response, Nixon offered what he called a compromise. He would produce transcripts of the tapes, which would be reviewed for accuracy by Senator John Stennis, of Mississippi, who was notoriously hard of hearing. Cox rejected that proposal, and on Saturday, October 20, Nixon ordered Attorney General Elliot Richardson to fire Cox. Richardson refused and resigned in protest. William Ruckelshaus, the deputy attorney general, also refused, and Nixon fired him. Finally, Robert Bork, the solicitor general and third in line at the Justice Department, agreed to fire Cox. The events created a political firestorm known as the Saturday Night Massacre.

Ford testified on his confirmation before the Senate Judiciary Committee, on November 1, less than two weeks later. Ford had not served in the Senate, but he obviously had many friends there and received abundant professional courtesy from his interlocutors. Members from both parties went out of their way to contrast the reasonable Ford with the embattled incumbent president. Ford was at his folksy best, stating, for example, “Perhaps the worst misgivings I have about the Vice Presidency are that my friends might stop calling me Jerry.” His only expression of indignation came when he was asked about a claim in a recent book that he had once been a patient of a New York psychotherapist, Dr. Arnold Hutschnecker. This was still a time when psychiatric treatment was a major taboo for politicians; just two years earlier, Senator Thomas Eagleton had to step down as McGovern’s running mate after news broke that he had been treated. To his congressional questioners, Ford asserted, “I’m just disgustingly sane.” Manifestly, he was.

Ford’s nomination was so uncontroversial that his hearing received only modest attention in the small universe of political news outlets. There was no cable news, no internet, no social media, not even a national newspaper like USA Today. Only one network evening news program covered Ford’s hearing at all. There was a story in The New York Times, and the paper printed excerpts from Ford’s testimony, but it didn’t include one exchange that later took on considerable significance.

Senator Howard W. Cannon, the Nevada Democrat who was chairman of the committee, asked, “If a President resigns his office before his term expired, would his successor have the power to prevent or to terminate any investigation or criminal prosecution against the former President?”

“Would he have the authority?” Ford replied.

“Yes, would he have the power?”

“I do not think the public would stand for it,” Ford said.

Neither man used the word, but Ford was saying—or at least strongly implying—that if he became president, he wouldn’t pardon Nixon. And there, for the moment, the issue rested. But the pardon question had been raised, and it turned out the real answer would be a good deal more complicated than this quick exchange suggested. Cannon might well have asked on what basis any president should confer any pardon. What were good reasons—and bad ones? And why, for that matter, did the president have the power to pardon at all?




CHAPTER 2 The Benign Prerogative

WHEN IT COMES TO PARDONS, presidents are kings. No other provision of the Constitution replicates royal authority with such precision. As Chief Justice John Marshall put it in an opinion from 1833, “As this power had been exercised, from time immemorial, by the executive of that nation whose language is our language, and to whose judicial institutions ours bear a close resemblance; we adopt their principles respecting the operation and effect of a pardon, and look into their books for the rules prescribing the manner in which it is to be used by the person who would avail himself of it.” In England, the earliest reference to such authority came under King Ine of Wessex (688–726), when the law stated “be it in the king’s doom whether he shall or shall not have life.”1 In these distant years, the pardon existed chiefly as a tool to encourage repentance and reform. For instance, King Cnut (1016–1035) issued a proclamation guaranteeing that “as great mercy as possible shall be shown to him” who “zealously desires to turn from lawlessness to observance of the law.”

But even in these early days, the issues arose that haunt the debate over pardons to this day. Who is the real beneficiary of the pardon power? Is it just the recipient, who is relieved of a burden or penalty? Or is it the sovereign himself, who leverages this authority for his own advantage? Almost from the beginning, there were those in Parliament who complained that kings used pardons to reward their friends or to raise money. These protests were generally ineffectual until the seventeenth century, which, not coincidentally, was the period that provided the greatest inspiration to the colonists in America. Parliament began putting certain offenses off-limits for royal pardons, notably those that involved either some kind of self-dealing by the monarch or offenses against Parliament itself. Most notably, if Parliament voted an impeachment, the monarch could not overrule it. As England cemented its hold over the American colonies, the power to pardon generally went to the royal governors who presided there. The controversy went with them.

In the first years after the American Revolution, the pardon power withered. Under the Articles of Confederation, there was no national chief executive and thus no provider of pardons. The structure reflected the general ambivalence at the time about investing so much authority in a single official. In the individual colonies, some governors had the power to pardon but often with a check from the legislature or another independent body. In Delaware, for example, the state constitution provided that “no pardon or reprieve shall be granted, but by a resolve of the house of assembly.” To this day, this configuration—the governor may pardon subject to a legislative veto—endures in many states.

Of course, one major reason the Framers abandoned the Articles and wrote a new constitution was to create and empower a national executive, who would be called a president. At the Constitutional Convention in Philadelphia in 1787, the advocacy of Alexander Hamilton and others led the Framers to give the president the power to pardon. But the scope of that power was hotly contested. Roger Sherman of Connecticut proposed that the president have only the right “to grant reprieves until the ensuing session of the Senate, and pardons with consent of the Senate,” but that was voted down. In the end, the Framers adopted a proposal close to the English rule. The final version of the relevant portion of Article II, Section 2 reads:


he shall have Power to grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment.



Two limitations stand out immediately. First, the power applies only to federal crimes; the president cannot pardon anyone for violations of state law. (Then as now, most crime in the United States is prosecuted by state officials, like the local police, enforcing state law.) Second, the limitation of the president’s pardon power preserves the core legislative function of voting impeachments, including of the president. It would be illogical, of course, if the president could use the pardon power to exempt himself from the possibility of being impeached by the House and removed by the Senate; that would render Congress’s power to impeach the president a nullity. (Presidential pardons also cannot undo civil judgments.)

As the chief exponent of the Constitution’s creation of a strong chief executive, Hamilton embraced the pardon power. In Federalist No. 74, Hamilton described pardons as a check on what would later be called mass incarceration. “Humanity and good policy conspire to dictate, that the benign prerogative of pardoning should be as little as possible fettered or embarrassed,” he wrote. “The criminal code of every country partakes so much of necessary severity, that without an easy access to exceptions in favor of unfortunate guilt, justice would wear a countenance too sanguinary and cruel.” With characteristic cleverness, Hamilton was in this way flipping an argument against the breadth of presidential power: the pardon existed not to embolden the chief executive but rather to gentle the harsh realities of the criminal law. Hamilton also demonstrated considerable prescience in asserting that pardons could help presidents address broader political problems, not just rectify single injustices. He wrote, “there are often critical moments, when a well-timed offer of pardon to the insurgents or rebels may restore the tranquillity of the commonwealth.”

As Hamilton predicted, presidents needed the pardon power almost immediately, to address early threats to the peace of the Republic. In 1791, Congress and President Washington imposed a new excise tax on whiskey. Farmers in the West—that is, Pennsylvania—felt wronged by the new levy, and thousands protested, some violently, in what became known as the Whiskey Rebellion. Washington sent a major force to put down the rebels, who mostly surrendered without a fight. Still, several were prosecuted for treason. In the end, though, Washington thought mercy was better than martyrdom for the rebels, and he pardoned all those convicted.

In 1798, Congress passed, and President John Adams signed, a series of laws known as the Alien and Sedition Acts. The laws included a series of restrictions on political speech that Adams’s opponents argued were unconstitutional under the First Amendment (as they surely would be found today). There were several prosecutions of Adams’s opponents under the laws. Outrage over the Acts contributed to Thomas Jefferson’s victory over Adams in the election of 1800, and President Jefferson promptly pardoned all those convicted under the laws that he and his supporters despised.

The motivations behind these first two important groups of pardons differed. For Washington, it was magnanimity; for Jefferson, vindication. But for both presidents, the pardons were political acts, aimed to advance the larger goals of each man’s administration. Their successors have offered various rationales for the high-profile pardons of their terms, often labeling them merciful gestures. But the better prism for these presidential decrees—always—has been politics. Pardons are manifestations of the presidential id—actions unconstrained by even the possibility of check or balance. For better or worse, the unilateral nature of the power means that a pardon reveals a president’s truest self.



Even more than Washington and the Whiskey Rebellion, or Jefferson with the Alien and Sedition Acts, the Civil War forced Abraham Lincoln to confront the issue that Hamilton anticipated: how to use the pardon to address the gravest crisis in American history. In the nineteenth century, the penalty for treason was death, and thousands, if not millions, of Southerners were arguably guilty of it during the Civil War. Criminal prosecutions on such a scale were both infeasible and unwise. The situation raised a classic dilemma for presidential mercy. How should the president bestow enough forgiveness to help restore the Union, while at the same time impose an appropriate cost for a massive, region-wide betrayal?

By this point, the pardon power had broken down into four categories, which remain to this day. Collectively, these are often referred to as the presidential powers of clemency.

A pardon is the broadest exercise of presidential mercy. It treats a conviction as if it never occurred and frees the recipient from any of its continuing consequences, like a limitation on voting, owning a firearm, or serving in office. (Today, restoration of the right to own a firearm is a principal motivation for many seekers of pardons, even long after they have been released from custody.)

A commutation ends a punishment—a prison term or a fine—but the recipient retains the status of a convicted criminal.

A reprieve merely delays the imposition of a punishment. Reprieves were never common and long ago fell into disuse.

An amnesty differs from a pardon in that it applies to a whole class of persons or communities rather than to individuals. It also differs from a pardon in that it is granted regardless of whether there is proof of the recipients’ guilt. Amnesties can also impose conditions on those who receive them.2

Lincoln’s approach reflected the spirit of his Second Inaugural Address: “with malice toward none with charity for all.” As far as the Union Army was concerned, Lincoln was famously reluctant to allow executions of deserters, and he pardoned any number of the soldiers under his own control.3 The South presented a more complex problem. There were simply too many rebels to identify and pardon one by one, so Lincoln offered a series of amnesties to Southerners in 1863 and 1864 if they would take oaths of loyalty to the Union. All but high government and military officials from the South were eligible. Those who took the oath could get their property back (except enslaved people). Thousands took him up on the offer. The generosity of Lincoln’s amnesty concerned many Radical Republicans, who wanted stronger action against the rebels.

After Lincoln’s assassination, on April 15, 1865, just six days after the South surrendered, President Andrew Johnson appeared to take an even harder line than his predecessor on granting relief to the former rebels. His first orders restricted the number of Southerners eligible for Lincoln’s amnesty. But in short order, Johnson revealed his true nature as a slaveholding Southerner. After restricting the amnesty for ordinary Southerners, he coddled the leaders of the Confederacy by granting them pardons. For Radical Republicans, Johnson’s crowning outrage came in 1868, when he pardoned the Confederate president, Jefferson Davis.

Before Lincoln’s death, his allies among the Radical Republicans tolerated his attempts toward reconciliation with the South. But the Radicals reviled Johnson, whom they regarded as a rebel sympathizer, or worse. So, after Lincoln and Johnson used amnesties and pardons to protect the rebels, the Radicals tried at least to prevent leading Southerners from returning to power. To this end, the Radicals crafted Section 3 of the Fourteenth Amendment, which was ratified in 1868. That provision barred from high federal office any person who “shall have engaged in insurrection or rebellion.” (Under this provision, two states barred Donald Trump from the presidential ballot in 2024 because of his connection to the events at the Capitol on January 6, 2021. However, the Supreme Court, in a unanimous decision later in 2024, overturned the states’ judgments and returned Trump to the ballot.)

In a series of cases during and after the Civil War, the Supreme Court upheld the president’s broad authority under the pardon clause of Article II and dealt Congress out of the process. The pardon power belonged to the president alone. In 1866, the Court ordered an Arkansas lawyer and ex-Confederate, who had received a presidential pardon, to be allowed to return to law practice. In his opinion in Ex parte Garland, Justice Stephen Field spelled out the wide scope of the president’s authority. “This power of the President is not subject to legislative control,” he wrote. “Congress can neither limit the effect of his pardon nor exclude from its exercise any class of offenders. The benign prerogative of mercy reposed in him cannot be fettered by any legislative restrictions.”

Moreover, according to Field, “The power thus conferred is unlimited, with the exception [of impeachment]. It extends to every offence known to the law, and may be exercised at any time after its commission, either before legal proceedings are taken or during their pendency or after conviction and judgment.” There are two important implications of this part of the ruling. First, a pardon can only excuse crimes committed in the past. In other words, a pardon cannot be a license to violate the law in the future. Second, the president can issue a pardon to cover conduct that is not yet the subject of criminal charges. This precedent, then, is the reason that Ford could pardon Nixon before he was indicted and guarantee that he never would be.



Lincoln’s amnesty, and the expansion of the federal government as a whole during the Civil War, had an impact on the processing of pardon requests. Previously, the whole matter was handled on an ad hoc basis, as the president and his staff acted on pardons as best they could. But in 1865, Congress created what is now called the Office of the Pardon Attorney (OPA) in the Department of Justice. As always, the ultimate responsibility for pardons would remain with the president, but the pardon attorney existed, at least at first, to create intelligible and fair standards and procedures.

The Office of the Pardon Attorney remains a part of the federal bureaucracy, with a current roster of about forty attorney and nonattorney staff members. In recent years, the head of the office has been a career official, not a political appointee. The standards for recommendations by the pardon attorney have long been publicly available. According to Justice Department regulations, applicants should wait at least five years after conviction or release from confinement (whichever is later) to seek a pardon. OPA will then consider the applicant’s post-conviction conduct, character, and reputation; examine the seriousness and relative recentness of the offense; and the applicant’s remorse and atonement for his or her crime. Notably, too, the OPA will seek out the recommendation of the federal prosecutors who brought the case against the applicant. In all, the OPA has long been a cautious and slow-moving part of the Justice Department bureaucracy.

But the nineteenth-century change in the federal bureaucracy also had a less obvious effect. The existence of the OPA essentially bifurcated the pardon process. All presidents have relied on the pardon attorney to greater or lesser extents, but no president is obliged to agree with OPA recommendations or even to consult OPA at all. In addition to acting on the OPA recommendations, each president has also operated as his own pardon attorney, weighing pardon requests that come directly to the White House or to the president himself. This is their right under the Constitution, but the pardons outside the OPA process have always been the most controversial. These White House pardons, as opposed to those screened by the Department of Justice, have raised the same kinds of issues relating to the abuse of power that were familiar to king and Parliament hundreds of years ago.



After the Reconstruction era, the presidential pardon entered a period of placid acceptance. Each president pardoned several hundred people, though that number grew with the overall population, and few of the grants drew much attention. In an era before the development of parole and other systems for limiting incarceration, presidents took active roles in ameliorating the harsh effects of long sentences. Often, the requests for pardons and commutations came from federal judges who felt that the laws had required them to impose unduly harsh sentences.4 Rutherford B. Hayes granted more than one thousand acts of clemency, including to twenty-four murderers on death row.5 The records from the nineteenth century are imperfect, but some of the recipients appear to have been elderly ex-convicts who wanted to get their affairs in order before their deaths. Members of Congress often petitioned the president to cut breaks for favorite constituents. At a time when the population of the United States was less than a third of what it is now, and when the federal prison population was less than 10 percent of what it is now, hundreds of acts of clemency had a significant impact. As one scholar of the late nineteenth and early twentieth century observed, “Pardoning throughout this period was a regular part of the housekeeping business of the presidency. Pardons were granted frequently and generously at regular intervals over the course of each President’s term, with no slow starts and no bunching of grants at the end.”6 (William Henry Harrison and James Garfield, who both served briefly, are the only presidents to have issued no pardons.)

The most surprising pardon took place during the brief and uneventful presidency of Warren Harding.7 In the election of 1920, Harding and Calvin Coolidge defeated the Democratic ticket of James M. Cox and Franklin Roosevelt handily in the Electoral College and 16 million to 9 million in the popular vote. Eugene V. Debs, the Socialist Party candidate, received 914,000 write-in votes, or 3.41 percent of the total, even though he was in a federal prison in Atlanta on Election Day. (This was Debs’s fifth run for president; in 1912, he received 901,000 votes, or 5.99 percent of the total.)

By the time Harding was inaugurated, in March 1921, Debs was sixty-six years old and in poor health and at risk of dying in prison. He was serving a ten-year sentence for violating the Espionage Act by giving a speech at a picnic in Canton, Ohio, denouncing American involvement in World War I. Speeches like Debs’s would eventually be protected by the First Amendment, as the Supreme Court came to adopt the dissenting opinions of Justices Louis Brandeis and Oliver Wendell Holmes from this era.8 But that deliverance would come too late for Debs himself. Harding’s own politics could scarcely have differed more from Debs’s worldview, but the president worried that Debs might die a martyr, so he arranged for the prisoner to take a train, on his own, from Atlanta to Washington to meet with the attorney general, Harry Daugherty. The pair had an animated talk about government, religion, and socialism, and then Debs returned himself to prison.

Then, two days before Christmas in 1921, Harding commuted Debs’s sentence to time served, along with the sentences of twenty-three other political prisoners, including members of the Industrial Workers of the World (the “Wobblies”). On December 26, Harding welcomed Debs to the White House, telling him, “Well, I’ve heard so damned much about you, Mr. Debs, that I am now glad to meet you personally.”

As Gerald Ford would discover a half-century later, not all acts of clemency ended so happily.
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CHAPTER 3 The VP’s Job

ANY AIRPLANE CARRYING THE VICE president is designated Air Force Two, but all VPs have one plane designated for their exclusive use. When Ford was sworn in as vice president on December 6, 1973, he was assigned a twenty-year-old propeller-powered Air Force Convair C-131. The fuselage was narrow, the exterior dented, the engines noisy; it twitched in the air. Its maximum speed was less than 300 mph, and it could fly only 1,500 miles without refueling. Long after he left office, Ford called it “that horrible airplane.”1

The government’s executive fleet included modern jets which were twice as wide, twice as fast, and could go twice as far on a tank of gas. But Alexander Haig, the White House chief of staff, who made such decisions, thought Ford was adequately served by the aging prop plane. And Ford wasn’t the kind to complain in a new job. On the other hand, Robert Hartmann, Ford’s chief of staff, was.

In the eight months of Ford’s vice presidency, and the following month until the pardon, Hartmann was a key figure, though he is largely forgotten today. Born in 1917, Hartmann as a teenager went to work as a copy boy at the Los Angeles Times, graduated from Stanford, returned to the Times as a reporter, and then served four years in the Navy as a press officer and military censor during World War II. He then worked at the Times for two decades, an era when the newspaper was in a sturdy and enduring alliance with the Republican Party. As the Washington bureau chief, Hartmann cultivated close ties with Republican politicians, including Jerry Ford. Hartmann “was a Republican and proud of it,” Ford later wrote. “Most Washington reporters insist they’re ‘independent’ when, in fact, they are liberal Democrats. Bob stood out in that crowd and I admired him for it.”2 In 1966, Hartmann went to work for Representative Ford as a speechwriter and ultimately chief of his legislative staff.

Ford and Hartmann were an odd couple. Ford was genial, open, and easygoing. Hartmann was suspicious, surly, and frequently angry, especially when he was drinking. Dick Cheney, who later joined Ford’s presidential staff, recalled of Hartmann in an oral history interview, “The stewards used to keep score. He never knew this, but they’d keep track of how many drinks they served him. He was a big martini man. At the end of one of these counts, I’d just get a piece of paper with a little number on it, and that was Hartmann’s consumption for that day. It was big time.”3 Based on the number of reported martinis, Cheney could adjust his behavior around Hartmann or avoid him entirely.

Like the best speechwriters, Hartmann had a gift for putting Ford’s own thoughts into more graceful form. “I found that Ford was not inarticulate,” Hartmann recalled. “He was very intelligent, but almost tone-deaf to a felicitous combination of words.”4 Ford understood his own limitations and decided to put up with Hartmann’s. As Ford later wrote, “He was always snapping at people and he was a terrible administrator himself. But I could—and did—overlook these faults because Bob was shrewd and he possessed good political judgment. In addition, he could write an excellent speech, one that suited my style.”5 In the small confines of a congressional office, especially one in the minority, where there were few responsibilities for governing, Ford and Hartmann, both pipe smokers, had the time to chat at length. Since Ford’s major assignment was to travel and talk up the Republican Party, Hartmann was, as his communications adviser, invaluable.

That changed in the White House. Ford named Hartmann his chief of staff, which the vice president quickly came to regret. “A dreadful mistake,” Ford later called it.6 The administrative problems that Ford saw in his congressional office were magnified with a bigger staff, and higher stakes, in the vice presidency. In short order, Ford layered in another staff member to handle the bureaucracy, but Hartmann remained Ford’s chief political adviser. In Congress, that had mostly meant figuring out how to joust with the Democratic majority, but in the White House, Hartmann fixated on a different set of rivals—Nixon’s staff. Hartmann dubbed Nixon’s enablers “the Praetorian Guard,” after the Roman officials who surrounded and protected the emperor. With characteristic dyspepsia, Hartmann called this group “an arrogant, elite guard of political adolescents who nearly wrecked the Republican Party.”7 Chief among Hartmann’s villains
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