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			PREFACE

			The first edition of this book, titled Handbook of Spanish Employment Law, was published in 2012. For over a decade, it has been useful to students and teachers in employment law courses (especially but not only those taught in English) as well as to legal and human resources professionals in companies, law firms, etc.

			The years elapsed from the first edition and the desire not only to update it but also to expand the content of social security and European law lead us to publish this second edition. Like the first edition, it tries to provide the essentials of European and Spanish Employment and Social Security law in a rigorous, concise and comprehensive manner. The growing importance of EU social law for employment law practitioners has prompted us to dedicate greater attention to it in this new edition.

			We dedicate this book to Professor Jesús R. Mercader, with admiration and affection.

			FRANCISCO JAVIER GÓMEZ ABELLEIRA and

			DANIEL PÉREZ DEL PRADO

			Madrid, June, 2024

		

	
		
			CHAPTER 1

			PRINCIPLES OF EMPLOYMENT AND SOCIAL SECURITY LAW

			1. WHAT IS EMPLOYMENT LAW?

			Employment Law (or Labour Law) (Derecho del Trabajo or Derecho Laboral) is a body of Law whose subject is the employment contract and the legal institutions that surround it: these includes individual and collective relationships, as well as the State-sponsored machinery (administrative and judicial) specifically designed to secure the enforcement of Employment Law. The employment relationship is, thus, the foundational concept of the field of Employment Law, as it is also the foundation of the multidisciplinary field called Industrial Relations (KAUFMAN, 2008), to which economics, sociology, political science, and law contribute.

			The two parties to the individual employment contract (employer and employee) are the central protagonists of Employment Law. Their individual relationship is the subject matter of so-called Individual Employment Law. However, the fact that everywhere around the globe most employees are inclined to substitute collective for individual bargaining of their terms and conditions of employment (and sometimes to join unions to accomplish this) generates an essential component of Employment Law: Collective Employment Law, sometimes simply labelled Trade Union Law (Derecho Sindical), which deals with such major issues as employee information and consultation, collective bargaining, trade unions, collective disputes, and collective actions.

			Spanish Employment Law is subject to a specific jurisdiction (employment law matters are handled by social or labour courts), whose mission is to resolve individual and collective legal disputes between employers and employees; and to a specific government body (the Labour Inspectorate), whose mission is to secure the enforcement of legal provisions relating to conditions of work.

			2. SOCIAL SECURITY LAW

			Social security law deals with the provision of public benefits that allow employees to maintain a certain level of income at times when they do not work due to disability, childcare, unemployment, retirement, or the like. Though social security law (Derecho de la Seguridad Social) is theoretically distinguishable from employment law, no good employment professional can ignore the close links between employment and social security (e.g., between salary and social security taxes, between child-care leave and child-care benefits, etc.). Most social security disputes are within the jurisdiction of the social or labour courts that also resolve employment disputes. And social security is also under the jurisdiction of the Labour Inspectorate (Inspección de Trabajo y Seguridad Social). The main branch of the Spanish social security, which is by far the contributory branch, is closely linked to employment.

			3. THE CENTRALITY OF WORK

			Employment Law is a specialized area of the law developed by differentiating from the basic, traditional principles of Civil and Commercial Law. This process of differentiation is overall a contemporary phenomenon, which in Spain began in earnest around 1900.

			
				
					
				
				
					
							
							Box 1.1: Civil law vs. employment Law.

							In 1900 an important law on work accidents was passed in Spain following the example of the French loi sur l’indemnisation des accidents de travail (1898): the Spanish law established that employers were liable for work accidents unless caused by force majeure. This employment rule was clearly different from the civil law rule that the Courts had been applying in work injury cases in the second half of the 19th century. The civil law rule meant that an employer was liable for work injury only if the claimant could prove that the accident was the employer’s fault. Civil law placed on workers too heavy a burden of proof, with the result that very few workers succeeded in obtaining compensation for their injuries. The change brought about by the employment rule was so radical that a lot of employers voluntarily moved to get insurance for their workers, well before this insurance became legally mandatory.

						
					

				
			

			Despite its specialized nature, Employment Law is a central area of the law: this is so mainly because its subject matter (employment, the main contemporary species of human work) is also fundamental in any advanced society. It is true that Employment Law is not concerned with every form of work: it just focuses on the work carried out by employees in performance of employment contracts (wage work or employment). But this is precisely the most frequent type of work in contemporary advanced societies, and indeed the most problematic in social terms. What we want to highlight here is that work (also that performed under contracts of employment) is an essential part of life for most people, as well as an indispensable ingredient of economic activity. Work is vital for individuals (or for most of them) not only for its economic dimension (as a means of livelihood), but also for other relevant dimensions, such as personal fulfilment or social relations (BUDD). Even leisure, usually conceptualized in opposition to work, is found to be largely related to work (BEATTY And TORBERT). All other important aspects of life are, thus, partly conditioned by one’s work or employment: this is why Employment Law also envisages such non-work issues as family life, sickness, maternity, domestic violence, digitization, artificial intelligence, etc.

			
				
					
				
				
					
							
							Box 1.2: Work, new social phenomena and the law.

							The centrality of work in contemporary society means that the employment law practitioner must pay attention to numerous legal developments in areas such as artificial intelligence, digitalization, data protection, equality and non-discrimination, mental health, etc. Almost all new social phenomena impact the world of work, which makes it a challenge for the professional to keep up to date. Employment and social security law incorporates elements of public law and private law, which obliges the professional to pay attention to developments in broad areas of law. The EU AI Act is a good example of the centrality of work in our society; it says that ‘AI systems used in employment, workers management and access to self-employment, in particular for the recruitment and selection of persons, for making decisions affecting terms of the work-related relationship, promotion and termination of work-related contractual relationships, for allocating tasks on the basis of individual behaviour, personal traits or characteristics and for monitoring or evaluation of persons in work-related contractual relationships, should also be classified as high-risk, since those systems may have an appreciable impact on future career prospects, livelihoods of those persons and workers’ rights.’ (Recital 57).

						
					

				
			

			4. LABOUR IS NOT (JUST) A COMMODITY

			Employment Law is based on the ideological assumption that labour is not a commodity; at least, not just a commodity. This is a fundamental principle of universal validity, sustained by the international community in the Declaration of Philadelphia (1944), now a part of the Constitution of the International Labour Organization. On this assumption, work regulation must take into account an array of factors related to the human dimensions of work (such as those proposed by BUDD, 2011: occupational citizenship, personal fulfillment, a social relation, caring for others, identity, and service), and must also provide for mechanisms that give employees some degree of control over their own work. To a certain extent, the legal recognition of employee information, consultation and participation rights —﻿which distinguish the European social model﻿—, the empowerment of unions, and the protection of collective action are measures that partly compensate for the employee’s lack of control over his/her own work (or work alienation). This does not imply denying that work has an important economic dimension; hence Employment Law cannot ignore that ‘like other commodities, labor is bought and sold in the marketplace and possesses both use and exchange values’ (BUDD, 2011); but it does imply that ‘the commodification of work should be limited’ (BUDD, 2011).

			5. THE BASIC PROBLEMS ADDRESSED BY EMPLOYMENT AND SOCIAL SECURITY LAW

			Employment and social security law is mostly about protecting employees from market associated risks. During the heyday of free-market ideology, labour unrest was the main consequence of the imbalance of power between employers and employees and the lack of social protection against misfortunes such as illness, disability or unemployment. If we were to choose just one factor explaining the very existence of this branch of law, that would be the imbalance of bargaining power between the parties (individuals) to a contract of employment. The liberal approach to the relationship between the company and its workers, based on laissez-faire doctrines and on the assumption that labour markets are perfectly competitive, is that of pure private law of contracts, thus making wholly dependent on the individual worker’s market power and ability to negotiate such important things as wages, working time, safety at work and other social benefits (e.g., a retirement pension). We already know the consequences of this approach: the lack of equality of bargaining power between the employer and the employee was at the origin of deep social unrest in the 19th and early 20th century in industrialized nations like Britain, France or Germany, and also in less industrialized Spain. The so-called labour or social question (cuestión social in Spain), or the conflict between the labour movement and conservative elites, was a prominent feature of Spain at the turn of the 20th century. This intractable problem went unresolved for decades and was tragically at the root of the Civil War (1936-1939).

			The main characteristic of 19th century social unrest was its revolutionary nature. As historian HOBSBAWM (1962) explains in The Age of Revolution (1789-1848): ‘Nothing was more inevitable in the first half of the nineteenth century than the appearance of labour and socialist movements, and indeed of mass social revolutionary unrest’ (204). Though this initial labour movement lost most of its energy with the failure of the 1848 revolutions, renewed trade unionism in the second half of the century had to be legally recognized, mainly to prevent the emergence of labour again as a revolutionary force (HOBSBAWM, The age of Capital, 113). Together with democratic reforms, Employment Law and the welfare state were the public responses to the threat of revolution in most Western countries.

			Without Employment Law, individual work contracts or rather work relationships, governed by the Civil or Commercial Code, were totally dominated by employers (inequality) and resulted in dreadful working conditions and utter insecurity for employees (e.g., a work accident could mean dire poverty for the rest of life). Under the Civil or Commercial Law, the employer, as owner, had full control of the work, the workplace and even the worker, with little or no meaningful consultation or participation for the latter (lack of voice). Equality, employee security and employee voice are, thus, the fundamental aims of any advanced system of Employment law, correcting the features of work relations under a Civil or Commercial law system: mainly, inequality, insecurity and lack of voice, unless provided by market/bargaining power (preferably through individual employees’ action rather than collective action). It has to be acknowledged, though, that these fundamental aims cannot be fully achieved: there will always be unequal bargains, there will always be a degree of insecurity, inherent to economic life, and there will always be managerial prerogatives, so that employees may have some voice but the last word belongs to the company management.

			6. REAL AND EFFECTIVE EQUALITY

			Employment Law is about promoting equality. Of the four fundamental principles of Spanish democracy —﻿freedom, justice, equality and political pluralism (Constitution, art. 1.1)—, Employment Law is clearly and specifically founded on the third one, without ignoring the others. By restricting formal, contractual freedom, Employment Law helps to advance equality. In fact, Employment Law restricts contractual freedom with a view to fighting inequality. Thus, Employment Law is a part of a larger area of the law that may be called Social Law, whose main concerns are poverty and inequality: while Employment Law tackles inequality before taxes and welfare benefits, Social Law increases equality for the most part through taxation, public spending and benefits. Social Law and social policy have a very clear constitutional foundation: Spain is a Social Welfare State (Constitution, art. 1.1), and one of the meanings of this clause is the State’s commitment to promoting equality by reducing social differences (MERCADER, 2011); more specifically, the Spanish Constitution (art. 9.2) encourages public policy aimed at achieving real and factual freedom and equality (freedom from want, one of the four freedoms envisioned by F. D. ROOSEVELT, Now enshrined in the Preamble to the Universal Declaration of Human Rights).

			‘Unfreedom can arise either from inadequate processes … or through inadequate opportunities that some people have for achieving what they minimally would like to achieve’ (A. SEN, 1999: 17).

			It is no surprise, then, that Employment Law is more developed in those countries that are more committed to real equality (e.g., Germany, France, Spain), by comparison to other countries less constitutionally determined in this sense (e.g., United States, United Kingdom).

			If in our societies value is created at the workplace, it is also there where it is primarily distributed. Employment Law governs that primary distribution of wealth: hence, its importance as a means to achieving a more inclusive and egalitarian society. It is a well-established fact, for instance, that where unions are strong, wage dispersion is likely to be small (BARTH et al.), and that, as predicted by FREEMAN And MEDOFF in What do unions do?, unions reduce wage inequality (CARD Et al.).

			7. MARKET RISK AND EMPLOYEE SECURITY

			Employment Law is mostly about protecting employees from market associated risks. Free market conditions mean that contractual terms are negotiated primarily on an individual basis, and with considerable contractual freedom: these are the basic assumptions of classic Contract Law (see Civil Code, articles 1254 and 1255, in force since 1889), from which Employment Law clearly departs in the first decades of the 20th century. The risk associated with free market conditions is the employee’s high probability of obtaining an unequal bargain; hence, Employment Law strongly promotes collective bargaining and, at the same time, limits contractual freedom by establishing mandatory terms from which the parties cannot deviate even if they so wish (e.g., minimum wage). The law thus protects the weak party from market-determined terms.

			In the second place, an important Employment Law principle —﻿employment stability﻿— involves substantial limitations on employers’ freedom of action regarding termination of employment. Thus, the market risk of losing one’s job is, if not eliminated, at least mitigated by making dismissals more difficult or by limiting the extent to which market-driven corporate restructuring (mergers, acquisitions, etc.) or personal circumstances of the employee (sickness, etc.) may be legal grounds for termination of employment. It is true, though, that nowadays most firms cannot warrant job security; many of them cannot even offer employment security and may prefer to offer employability (COLLINS, 2006).

			Furthermore, both Employment Law and Social Security Law increase employee security by providing several forms of income security (e.g., salary payment in case of employer’s insolvency, benefits in case of unemployment or sickness or disability, etc.). Indeed, strengthening income security during unemployment periods between two employment relationships is one of the key elements of the European Union approach to labour and social matters, as shown in the Social Pillar principles (2017). This formal declaration clearly tries to strike a balance between employee security and business flexibility.

			
				
					
				
				
					
							
							Box 1.3: The Pillar principles proclaimed at the 2017 Gothenborg summit (the Social Pillar.

							5. Secure and adaptable employment

							a. Regardless of the type and duration of the employment relationship, workers have the right to fair and equal treatment regarding working conditions, access to social protection and training. The transition towards open-ended forms of employment shall be fostered.

							b. In accordance with legislation and collective agreements, the necessary flexibility for employers to adapt swiftly to changes in the economic context shall be ensured.

							c. Innovative forms of work that ensure quality working conditions shall be fostered. Entrepreneurship and self-employment shall be encouraged. Occupational mobility shall be facilitated.

							d. Employment relationships that lead to precarious working conditions shall be prevented, including by prohibiting abuse of atypical contracts. Any probation period should be of reasonable duration.

							12. Social protection.

							Regardless of the type and duration of their employment relationship, workers, and, under comparable conditions, the self-employed, have the right to adequate social protection.

							13. Unemployment benefits.

							The unemployed have the right to adequate activation support from public employment services to (re)integrate in the labour market and adequate unem ployment benefits of reasonable duration, in line with their contributions and national eligibility rules. Such benefits shall not constitute a disincentive for a quick return to employment.

						
					

				
			

			8. EMPLOYEE VOICE

			Employment Law tries to give voice to employees for two basic reasons. First, work is not only a commodity, something that the employee sells for money; work is also a source of meaning and satisfies other important human needs beyond survival or a good standard of living. By strengthening employee involvement and participation, the full value of work, not just its economic dimension, is given its due consideration, which exceeds economics. Second, economically efficient outcomes may well result from consulting well informed employees (rather their representatives) about company plans, strategic developments, and decisions likely to lead to changes in work organization or employment relations. Mutual trust, which is a condition for economic success, is built up in part by informing and consulting employees about decisions that vitally affect them. On these grounds, the European social model is characterized by the recognition, as a fundamental right, of the workers’ right to information and consultation within the undertaking (art. 27 of the CFREU). The practical arrangements for its effectiveness include the possibility of setting up employee representation bodies (such as works councils), and adequate protection and guarantees to enable their members to properly carry out their functions.

			
				
					
				
				
					
							
							Box 1.4: Social dialogue and involvement of workers in the Social Pillar

							8.a. The social partners shall be consulted on the design and implementation of economic, employment and social policies according to national practices. They shall be encouraged to negotiate and conclude collective agreements in matters relevant to them, while respecting their autonomy and the right to collective action. Where appropriate, agreements concluded between the social partners shall be implemented at the level of the Union and its Member States. b. Workers or their representatives have the right to be informed and consulted in good time on matters relevant to them, in particular on the transfer, restructuring and merger of undertakings and on collective redundancies. c. Support for increased capacity of social partners to promote social dialogue shall be encouraged.

						
					

				
			

			9. ECONOMIC EFFICIENCY AND THE RIGHT TO FREE ENTERPRISE

			From the point of view of employees, equality, security, and the right to a say in the questions that affect them are the purposes that explain the very existence of Employment law. However, going too far in protecting employees from market insecurity, or in getting more equality or voice, would place a heavy load on employers, both in terms of costs, and also in terms of the degree of flexibility they need to conduct their business, usually in the context of very competitive markets. For this reason, it is clear that any sound employment law measure should balance the legitimate aims of protecting employees and the also legitimate, and constitutional, right to free enterprise in a free market economy (art. 38 of the Constitution). Though economic efficiency is not a characteristic goal of employment law, it is a value that has to be given due weight, both when creating legal rules and when interpreting or applying them. Indeed, in many cases economic efficiency may be enhanced without substantially limiting employment rights, because there are many instances in which employment law is not exactly a zero-sum game: employers and employees may jointly gain from clearer legislation. Furthermore, one should not overestimate the stringency of labour market institutions regarding business competitiveness, since firms are not mere institution takers (HERRMANN, 2008). In conclusion, the central challenge of Employment Law is to strike the right balance between employee protection and economic efficiency.

			
				
					
				
				
					
							
							Box 1.5: The limits of employment law

							Economic efficiency must be taken into account when designing laws to protect employees. In any case, employment law is limited by the very nature of economic life. There is no zero-risk situation in employment affairs. Faced with a severe economic crisis, no employment law can prevent mass lay-offs, high unemployment, salary reductions or the deterioration of other working conditions. In this sense, the protection and reach of employment law is relatively modest.

						
					

				
			

			10. EMPLOYMENT LAW TECHNIQUES: COLLECTIVE BARGAINING, LEGISLATION

			The fundamental goals of Employment Law (equality, security and voice) are pursued through two main techniques. First (also from a chronological or historical perspective), employees try to join together in order to substitute collective for individual bargaining, and to impose the collectively agreed terms on all individuals: the double task is the main function of trade unions. This attempt to move the determination of terms of employment from the individual to the collective is one of the main causes of the labour question. Second, the State steps in, by and large to resolve the labour question, and grants: (1) legislation that directly protects certain employment conditions (hours, health and safety, etc.), and (2) the right to organize and to collectively bargain terms and conditions of employment. These two routes to furthering the aims of Employment Law continue to be foundational elements of its major sources: legislation and collective agreements.

			Though both techniques are independent (there may be collective bargaining in a context of scarcity of labour legislation), both are compatible and, in fact, in all modern nations collective bargaining coexists with an important amount of state-made legislation. While the 20th century was a period of almost continuous growth of employment legislation, the last few decades are better characterized by the crisis of such legislation: the debate about the right balance between employment protection and employment creation generated a series of labour reforms which removed (at least in part) some of the well established traditional principles. In Spain, there has been three major labour reforms in the last twenty years: the 1994 Reform, the 2012 Reform and the 2021 Reform. While the 2012 Reform reduced the number of compulsory employment regulations, made possible for business and labour to substitute legislation for collective agreements, and removed several state controls, the 2021 Reform substantially limited the situations in which fixed-term contracts are allowed, with the effect of reducing the incidence of fixed-term employment in the Spanish labour market.

			11. THE KEY CONCEPTS

			The law thus made, by the state through laws or regulations, or autonomously by employers and employees through collective bargaining agreements, is usually known as Labour Law or Employment Law. Before any further discussion, it is important to explain in a purely introductory manner the key concepts of this legal area: employee, worker, employment contract, employment relationship, employer, trade unions, freedom of association, employers’ organizations, collective bargaining, collective agreements, works councils, personnel delegates, industrial action, the right to strike, social or labour jurisdiction, labour inspectorate, and social security.

			
				
					
				
				
					
							
							Box 1.6: Employment law in other European languages.

							Labour Law or Employment Law must be translated as Derecho del Trabajo or Derecho Laboral in Spanish. Other European languages have just one expression: Arbeitsrecht in German, Droit du Travail in French, Diritto del Lavoro in Italian, Direito do Trabalho in Portuguese. In almost no case should Employment law be translated as Derecho del Empleo, since the latter expression refers in Spain to just a small part of Derecho del Trabajo, that in particular related with placement and hiring of employees.

						
					

				
			

			12. EMPLOYEE, WORKER (EMPLEADO, TRABAJADOR)

			Employment Law does not cover the whole range of legal relationships and problems that arise from that essential, heterogeneous activity of our species called work. Instead, Employment Law focuses on one particular kind of work: that carried out by an employee under a contract of employment. Other kinds of work lie outside its domain, and, so, other work relationships (e.g., between a self-employed worker and their client) cannot be dealt with by using Employment Law rules or techniques. In certain cases, however, some parts of Employment Law may be applicable to these other work relationships (e.g., discrimination, occupational health and safety laws). Furthermore, the remarkable success of Employment Law (which is an undeniable fact from a historical perspective, and demonstrated today by the huge number of cases lodged with the labour courts) and the fact that some of its main achievements enjoy considerable popular support have activated the demand from excluded groups for their inclusion in the scope of Employment law (e.g., the recent semi-inclusion of the so-called economically dependent self-employed, or the civil servant regime that is becoming closer to the employment-law model, or the voluntary sector obtaining employment-like status).

			13. EMPLOYMENT CONTRACT (CONTRATO DE TRABAJO), EMPLOYMENT RELATIONSHIP (RELACIÓN LABORAL)

			Labour can be obtained in two basic ways: through a contract of employment or through a contract for services. Where the contract is of employment, we say that the worker is an employee, the other party is an employer, and their mutual relationship is called an employment relationship, fully governed by Employment Law. Where the contract is for services, we say that the worker is an independent contractor or a self-employed worker, and the other party may be called client in the framework of a commercial relationship mostly governed by the Civil Code or by Commercial Law.

			This binary distinction has always been rather reductionist, and this is especially true today. On the one hand, the reality of work is very complex: the concept of employee is not a homogenous one, as shown, for instance, by the difference between a general manager (technically an employee) and a regular or common employee. This is why Spanish Employment Law establishes the concept of special employment relationships (relaciones laborales especiales), as opposed to the standard employment relationships (relaciones laborales comunes). Relevant examples of special relationships are: top managers or company directors, professional athletes and salespeople.

			On the other hand, it is difficult to draw the dividing line between employment and services. In fact, there is a grey area between the nuclear concepts of employee and self-employed rather than a proper dividing line. This is so, in the first place, because although several tests have been developed to determine employee status, none of them can be said to have absolute prevalence over the others. As a result, many times the question of whether or not someone is an employee has no clear-cut answer. In order to establish employee status, a court will typically require that work be performed personally by the employee in exchange for wages under the direction of and with tools and materials mostly supplied by the employer. In practice, this is an extremely casuistic issue, since there are countless combinations of indicators or clues usually looked at by the courts when deciding on employee status.

			In the second place, there have been some legislative acts in certain countries that now confer a number of employment rights to a newly defined category of self-employed workers: in Spain, economically dependent self-employed workers (trabajadores autónomos económicamente dependientes) appear as a third category between employees and the pure self-employed.

			14. EMPLOYER (EMPLEADOR, EMPRESARIO)

			Once it has been settled that a worker is a genuine employee, identifying their employer will normally be unproblematic. Employer is the person or entity or organization that controls and uses the employee’s services. From an Employment Law perspective, it is quite immaterial whether the employer is for profit or not, or whether it is an individual or a corporation or another kind of legal entity. An employer may also be a public institution (the state, the government, etc.): in this particular case, some workers will be genuine employees and their employment relationships with the state, etc. will be governed by Employment Law; most of them, though, will not be employees but civil servants (funcionarios públicos), with service relationships governed by Administrative Law.

			15. TRADE UNIONS (SINDICATOS), FREEDOM OF ASSOCIATION (LIBERTAD SINDICAL)

			The right to establish and join trade unions is a basic human right (freedom of association). Unions are associations of employees set up for the promotion and defence of their occupational interests. Their institutional importance in a democratic society is recognized by the Spanish Constitution (articles 7 and 28), but also by the International Labour Organization, whose Declaration on Fundamental Principles and Rights at Work (Geneva, 1998) underscores the universal value of freedom of association. Unions are regulated not by the general law on associations but by the specific law on trade unions (Ley Orgánica de Libertad Sindical, 1985). Unions engage in a whole range of activities, from the macro level activity of, for instance, political lobbying to the micro level activity of collective or even individual employee representation at the workplace.

			16. EMPLOYERS’ ORGANISATIONS (ASOCIACIONES EMPRESARIALES)

			According to international standards, freedom of association comprises not only the workers’ right to form and join unions, but also the employers’ right to establish and join organisations of their own choosing (ILO Convention 87, 1948). The institutional importance in a democratic society of employers’ associations is recognized in article 7 of the Spanish Constitution without any distinction between unions and employers’ organisations. However, the employers’ right to organize falls within the general right of association (Constitution, art. 22) rather than within the specific right of union association (Constitution, art. 28). This constitutional distinction has a symbolic significance rather than a practical connotation.

			17. COLLECTIVE BARGAINING (NEGOCIACIÓN COLECTIVA), COLLECTIVE AGREEMENTS (CONVENIOS COLECTIVOS)

			The right to collective bargaining, enshrined in the Constitution (art. 37), is a corollary of freedom of association. Spanish law not only respects but also facilitates the negotiation between employers or employers’ organisations and employee representatives, with a view to the regulation of terms and conditions of employment by means of collective agreements that are legally enforceable.

			Collective bargaining takes place at different levels. In Spain most employees are covered by industry-wide agreements; firm-level agreements are also possible. Economy-wide bargaining (often referred to as social dialogue) also exists, often with some participation of government (tripartite negotiation). Social dialogue and collective bargaining may also take place at the European level: dialogue between the social partners at the European Union level may lead to contractual relations, including agreements, and the European Union promotes the role of the European social partners and facilitates dialogue between them while respecting their autonomy (TFEU, articles 152 and 154).

			Collective agreements concluded in accordance with the bargaining provisions of the ET are legally binding on all employers and all employees in the relevant bargaining unit, whether or not they are members of the associations and unions: for this reason they are said to have general efficacy (eficacia general). These collective agreements are dealt with by courts and other authorities as if they were legislation, not just contractual provisions: for this reason they are said to have normative efficacy (eficacia normativa). By contrast, collective agreements reached through means not in full accordance with the bargaining procedure set forth by the Employees’ Statute (for this reason they are called non-statutory [convenios colectivos extraestatutarios]) have only contractual effects between the signatory parties and their members. In another chapter, we will explain the consequences of this difference.

			18. WORKS COUNCILS (COMITÉS DE EMPRESA), PERSONNEL DELEGATES (DELEGADOS DE PERSONAL)

			Workers’ right to information and consultation within the firm, which is a fundamental right in the EU (Charter of Fundamental Rights of the EU, art. 26), is made possible by employee representatives of their own choosing. In many countries (including Spain) these representatives may be either union representatives or works councils. A works council is a permanent body made up of employees elected by the workforce of an undertaking or establishment. In Spain, works council members are elected for a term of four years in establishments with at least fifty employees. For establishments below this threshold the law provides for the election of one or three personnel delegates. Works councils and personnel delegates have information and consultation with the employer as their main formal role (ET, art. 64). However, Spanish Employment Law entitles these elected representatives to also engage in activities (like collective bargaining and industrial action) reserved by other countries’ law and practice to genuine union representatives.

			19. INDUSTRIAL OR COLLECTIVE ACTION (MEDIDAS DE CONFLICTO COLECTIVO), RIGHT TO STRIKE (DERECHO DE HUELGA)

			Under the Constitution (art. 37) and the Charter of Fundamental Rights of the EU (art. 28), it is a fundamental right of workers and employers, or their respective organizations, to pursue collective action to defend their interests. Collective action may adopt many forms, and one, in particular, is highlighted by the Spanish Constitution: the employees’ right to strike. While employers’ forms of industrial action (lockout is the most significant) are protected by the general recognition of the constitutional right to take collective action, strikes are specifically mentioned by the Constitution, and the right to strike (Constitution, art. 28) is considered legally superior to the employers’ right to take collective action (Constitution, art. 37). Obviously, industrial or collective action is an economic and politically sensitive matter, one in which current Employment Law reveals several inadequacies, some arising from the fact that the right to strike is poorly regulated under an act that dates back to before the Constitution.

			20. SOCIAL OR LABOUR JURISDICTION (JURISDICCIÓN SOCIAL O LABORAL)

			Claims in employment matters are dealt with not by civil courts, but by a distinct jurisdiction of social or labour courts. These are genuine courts of justice, staffed by professional judges. At the lowest level, there is at least one (often many more) Juzgado de lo Social (provincial labour court) in each province, with one judge there to hear and resolve the cases. The highest labour court in the country is the Social Chamber of the Supreme Court (Sala de lo Social del Tribunal Supremo). Labour court proceedings are regulated by the Labour Jurisdiction Act (Ley de la Jurisdicción Social).

			21. LABOUR INSPECTORATE (INSPECCIÓN DE TRABAJO)

			The Spanish system of labour inspection is designed to secure the enforcement of Employment Law (including collective agreements) in all workplaces. To this end, the Inspectorate is empowered to enter freely and without previous notice any workplace, and to carry out any examination, test or enquiry considered necessary. Should any employer violation of Employment Law be detected by the Inspectorate, an administrative procedure may be initiated to impose a penalty on the employer. Though the Inspectorate regularly acts at its own initiative, based on a program or strategy previously defined by the relevant political authority, an important characteristic of the Inspectorate is that it must also act upon requests or complaints from employees or from employee representatives and unions.

			22. SOCIAL SECURITY (SEGURIDAD SOCIAL)

			The Spanish Constitution (art. 41) requires the existence of a public social security system for all citizens that ensures adequate social assistance and benefits in situations of hardship, especially in case of unemployment. The expression social security may have different meanings. It may refer to an administrative body or service or a government’s agency. It may also refer to the program administered by that body, service or agency. The program administered by the Spanish Social Security Administration is divided into two branches or schemes: contributory and non-contributory. The non-contributory branch provides modest benefits in certain situations of hardship (basically old-age and disability), irrespective of the recipient’s previous contribution to the Social Security. The contributory branch, which is the most important, provides benefits in certain protected situations (retirement, disability, sickness, work injury, maternity, unemployment, survival, etc.), in function of the recipient’s previous contribution to the system. The contributory branch is made up of several regimes, the most important being the General Regime (which includes most employees) and the Self-Employed Regime (Régimen Especial de Trabajadores Autónomos). The basic financial principle of contributory social security is self-sustenance, meaning that social security taxes or contributions should be enough to finance all contributory benefits. Social security taxes or contributions are high: e.g., in the General Regime, the cost of social security and unemployment insurance combined (excluding the cost of work accidents insurance, which varies depending on the level of risk associated with each industry or job) is around 35 percent of gross salary (the maximum salary that is considered for this purpose is approximately €4,720 per month, as of 2024). Social security programs are heavily regulated, so that benefit entitlements, amounts and durations do not depend on the administrator’s discretion, but are granted based on the strict interpretation of legal texts. The most important single legal text on Social Security is the General Social Security Law (Ley General de la Seguridad Social).
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			CHAPTER 2

			SOURCES OF LAW AND ENFORCEMENT AUTHORITIES

			1. SOURCES OF LAW: CONCEPT

			In a very fundamental sense a source of law is an authority with capacity to make laws, a law-making body. Contemporary democratic nations are characterized by the existence of a single source of legitimacy (the people) and, therefore, it is quite logical that the Parliament which represents all the people should be the main source of law (members of Parliaments are also called lawmakers) and should make the rules that ultimately sustain the legal validity of all other possible sources.

			From a more practical perspective, a source of law is an instrument which has been formally approved (i.e., has been posited) by a law-making body (positive law). There are several kinds of these instruments, the most important of which is the Constitution, not only because it establishes the fundamental rights and the critical social and political prescriptions, but also because, as the basic norm, it confers upon several bodies (parliament, government, autonomous communities, etc.) the power, under certain conditions, to create or modify legal rules. From an employment law perspective, the peculiarity is that such power is not only bestowed on public bodies, but also on private organizations (e.g., unions, employers’ associations), to which the Constitution gives the right to reach binding collective bargaining agreements, thus empowering them to make their own law and to resolve their own disputes without undue State interference (collective autonomy).

			Distinct from the concept of source of law is that of source of obligations. Many actual employment conditions (salary, hours, etc.) are not established by such sources of law (legislation, formal collective agreements), but by informal workplace agreements, workplace customs, contractual conventions and contracts, or operating codes or manuals. Our employment law considers formal collective agreements (convenios colectivos) as a source of law, but there are still a number of workplace instruments (such as workplace agreements: acuerdos de empresa) that are not considered as sources of law. Instead, we usually say that these other privately made instruments are sources of obligations.

			2. HIERARCHY OF SOURCES, RULE OF LAW

			Since there are a number of different sources, there must be some principles or rules dealing with the question of organizing them. The most important are the principles of hierarchy and the rule of law (principio de legalidad), both established by article 9.3 of the Constitution. As a result of these principles, the Spanish Constitution accords deference to the international treaties concluded or approved by Spain (art. 96.1), since none of the provisions contained in such international treaties may be modified, terminated or suspended in Spain, unless in application of the treaty itself or in accordance with International law. Internal law is, therefore, inferior to international law. Internal law is made up of a number of different instruments, which for purposes of employment law are mainly: (1) laws approved by the Parliament, or decree-laws and delegated legislation approved by the Government, (2) regulations approved by the Government or Ministers, and (3) formal collective agreements approved by employers and employees. Laws or decree-laws or delegated legislation (all this is called legislation in a narrow sense, or statutory law) and regulations are hierarchically superior to collective agreements; legislation is superior to regulations. Among the latter there are different hierarchical levels: the decrees approved by the Government are superior to the orders approved by a Minister. Decrees and orders (regulations) usually implement legislation. Under our Constitution, there is no area reserved for administrative decrees and orders, and in no case may a provision in a decree or order modify or violate any legislative provision: the so-called regulatory power of Government must be exercised in accordance with the Constitution and the laws (art. 97 of the Constitution).

			3. THE CONSTITUTION1

			The main legal act of the people is the Constitution, drawn up and approved by the representatives elected by those same people. Once approved by both Chambers of the democratic Parliament, the Spanish Constitution entered into force in 1978 after its approval in a referendum. The Constitution is the supreme law in Spain: the validity of all other sources of law requires their compliance with the Constitution. From a historical point of view, the Spanish Constitution is a turning point for labour: it establishes a new legal order, where freedom of association, union activity and industrial action are no longer prohibited or restricted, but basic features of the constitutional design of labour relations. Another important aspect of the Constitution is the decentralization of political power, allowing for regional institutions with law-making and administrative capacities (the so-called autonomous communities): the autonomous communities play a key role in administering employment law, but almost no role in drawing up

			4. LABOUR AND SOCIAL SECURITY CONTENTS OF THE SPANISH CONSTITUTION

			
			
			
			
				
					
				
				
					
							
							
							
						
					

				
			

			5. INTERNATIONAL LAW

			
			
				
					
				
				
					
							
							
							
						
					

				
			

			6. EUROPEAN UNION PRIMARY LAW

			
			7. LABOUR ISSUES IN EUROPEAN UNION TREATIES

			
			
			
			
			8. THE CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

			
			9. EUROPEAN UNION SECONDARY LAW

			
			10. EUROPEAN UNION CASE LAW

			
			11. PRIMACY AND DIRECT EFFECT OF EUROPEAN UNION LAW

			
			12. THE INTERNATIONAL LABOUR ORGANIZATION

			
			
			13. ILO CONVENTIONS AND SPAIN

			
			
				
					
				
				
					
							
							
							
						
					

				
			

			14. OTHER INTERNATIONAL CONVENTIONS RELEVANT TO EMPLOYMENT LAW

			
			
				
					
				
				
					
							
							
							
						
					

				
			

			15. INTERNAL LEGISLATION10

			
			
			
			
				
					
				
				
					
							
							
							
						
					

				
			

			16. GOVERNMENT REGULATIONS11

			
			
				
					
				
				
					
							
							
							
						
					

				
			

			17. AUTONOMOUS COMMUNITIES12

			
			18. COLLECTIVE BARGAINING13

			
			
			
				
					
				
				
					
							
							
							
							
						
					

				
			

			19. COMPANY PRACTICE

			
			20. NATIONAL CASE LAW

			
			21. ENFORCEMENT AUTHORITIES: CONCEPT

			
			
				
					
				
				
					
							
							
							
							
						
					

				
			

			22. LABOUR COURTS

			
			23. CONCILIATION AND ARBITRATION

			
			
			24. LABOUR AUTHORITIES

			
			
			25. LABOUR INSPECTORATE16

			
			26. OFFENCES AND PENALTIES

			
			27. ADMINISTRATIVE PROCEDURE FOR IMPOSING PENALTIES FOR EMPLOYMENT OFFENCES

			
			
				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

				
					
				

			

		

	OEBPS/image/TC001957_cubierta.jpg
Francisco J. Gémez Abelleira
Daniel Pérez del Prado

x>
HANDBOOK
OF EUROPEAN

AND SPANISH
EMPLOYMENT
AND SOCTAL
SECURITY LAW

SEGUNDA EDICION AMPLIADA

z‘ec‘éw





OEBPS/image/tecnos_logo.png
4
1ecnos
| O





