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all the frontier United States marshals–
they enforced the laws of the land.
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Introduction

In a report dated December 1, 1865, the United States Marshal of Arizona Territory, Milton B. Duffield, informed a superior in Washington that he had recently encountered a troublemaker in Tucson. One Lieutenant Colonel Kennedy, a former Confederate officer, had called Duffield into the street and threatened to “chastise” him for investigating the activities of the former rebel and his friends. The marshal wrote that in self-defense he had knocked Kennedy down and administered “some sound kicks . . . about his head,” after which the soldier “ran like a dog leaving his chivalry behind.” In order to drive the lesson home, Duffield added that he had “sent a Derringer Pill after” Colonel Kennedy, “making an issue through his right ham.” The marshal concluded, gloating, that the shot “had a tendency to terrify the rest of Kennedy’s associates.”1

This exhibition of bravado, while out of character among frontier United States marshals, may have conformed closely to the ancient tradition of Milton B. Duffield’s office. The word “marshal” derives from the Old High German, marah, meaning horse, and calc, meaning servant. Together the words meant “horsekeeper.” From humble beginnings in the service of the Germanic war chieftains, the marshal rose to the position of Marshal of Cavalry in the armies of the Frankish kings and acquired the rank of knight in the nobility.2

As the status of the marshals improved in European society, the kings added to their duties the maintenance of law and order at the court. The crown permitted the marshals to appoint deputies; eventually the chief lawman became the executive officer to the royal judiciary. In England the Mareschal du Banc du Roy, or Marshal of the King’s Bench, survived into the nineteenth century. The military aspect of the medieval marshal survived as well, in the offices of provost marshal and field marshal.3

These traditions of the marshalcy were transplanted to the English colonies. A provost marshal, or high marshal, exercised some sway over the Roanoke settlement in 1584. He may have performed civil as well as military duties since, in their earliest stages of growth, many plantations were semimilitary in nature. Marshals also served Jamestown, Plymouth, and Massachusetts Bay. They supported the courts and cared for prisoners until, near the end of the seventeenth century, some colonies, most notably Massachusetts Bay, substituted the office of sheriff for the marshalcy. Other colonies, such as Georgia, retained the latter position until the American Revolution. An emasculated form of the colonial marshalcy survived, also, in the village or city marshalcy.4

As the marshalcy of the American colonies lost power, another office with the same title appeared in the British Empire. In 1697, the crown established the vice-admiralty courts to enforce revenue laws and to suppress smuggling and piracy. The courts’ new officials served the process of the admiralty courts and cared for confiscated property, assignments not unlike those of the colonial sheriffs. The similarities ended here, since the new marshals performed their tasks on a higher, or federal, plane. As the parvenu courts extended their jurisdiction (even into inland waters of the colonies), the marshals began to collide with the sheriffs in matters of jurisdiction.5

These energetic officers expanded their jurisdiction until the American Revolution, when the rebels abruptly extinguished the British Imperial Judiciary. The notion of a strong federal court system, with its supporting marshalcy, fell out of favor. The founders of the first American government refused to entertain any serious thoughts about a centralized national judiciary. Justice remained in the hands of individual states into the 1780s. Sheriffs and other local law officers regained prestige and authority.

American distaste for a centralized judiciary was unrealistic. The Articles of Confederation failed to resolve dangerous conflicts either within or between the states. Some of the new governmental leaders desired a stronger federal government, one that could adjudicate legal problems between the states. In June 1783, Alexander Hamilton introduced a resolution into the Confederation Congress, calling for a stronger central government, one that would have a strong judiciary. Three years later a demonstration by rebellious Massachusetts citizens revealed the inadequacies of the small states and their judiciaries. In the absence of a federal judiciary to provide aid to the weakened state, Massachusetts had to quell the uprising—Shays’s Rebellion—alone.6

This incident caused the advocates of a powerful central government to agitate for reform of the Articles of Confederation. To this faction, later called the Federalists, the British vice-admiralty courts and their marshals provided a ready example of a powerful law-enforcement instrument. This English precedent “laid the jurisdictional foundation . . . of the federal courts of the United States.”7

In 1789, the first American Congress paid special attention to courts and law officers. Two conflicting opinions existed about the new judiciary. One faction followed the lead of James Madison’s Federalist Paper (number forty-five) in which he concluded that the American people would demand that the state courts retain the judicial authority of the Union and would hear federal as well as local cases. Congressman Samuel Livermore of New Hampshire spoke for this group. Duplication of court systems was wasteful, he declared, especially since the state courts were “fully competent” to conduct the business of the federal government. He argued that Americans would be “irritated to see their neighbors dragged before two tribunals [state and federal] for the same offense.” Furthermore, the new United States courts would be expensive, since they would require paying many new officers, such as marshals.8

The proponents of a separate judiciary—including James Madison, who now sided with the Federalists on this issue—prevailed. In September 1789, Congress passed the Judiciary Act, which provided for the federal court system, made up of district, circuit, and supreme courts. The act divided the states into fifteen judicial districts, including one for Maine (attached to Massachusetts for government), and one for Kentucky, the counties of Virginia beyond the Appalachian Mountains.9

Several supporting personnel served these courts. In addition to judges, clerks, and district attorneys, a marshal was attached to each United States District Court. When the circuit or supreme court convened in a particular district, the lawman supported that session. This officer, who has become (under the guise of a frontier peace officer) the symbol of law and order to many Americans, closely resembled the marshal of the British vice-admiralty courts. By the Judiciary Act, the marshal was authorized to execute “all lawful precepts” directed to him by the federal benches. He was empowered to employ deputies, and when necessary, to “command all necessary assistance” in the form of the posse comitatus (all able-bodied citizens aged sixteen to sixty-five). Subsequently, he acquired additional duties: the custody of federal prisoners; the rental and provision of the physical needs of the court; the disbursement of court funds (for which he was required to post a bond); and the custodianship of condemned property. He would also have the duty of executing prisoners.10

These duties required very little time, since the business of the federal courts was light. Congress filled the void with many odd tasks, so that the marshals became the “handymen” of many government agencies in the early years of the Republic. They conducted the census. They supported the courts-martial of the state militias, by serving process against delinquent militiamen. In the 1790s, these lawmen deported unwanted aliens on the order of the president. The United States marshals acquired custody of ships and goods seized by the United States revenue officers. Additional tasks included the protection of public lands and the enforcement of the neutrality laws.11

The men who drafted the Judiciary Act of 1789 were very conscious of the powers of this federal lawman and made special efforts to prevent abuse of the office. They restricted the marshalcy to a term of four years, a qualification placed upon no other appointive office in 1789. Oliver Ellsworth may have proposed this unique provision. An experienced lawman from Connecticut, Ellsworth had observed the colonial practice of restricting sheriffs to fixed terms. He probably suspected that the marshal of the United States, like his counterpart in the county, the sheriff, would help to select juries. This power could make the federal marshal “dangerous.”12

Marshals were appointed by the president, with the consent of the Senate. The first chief executive, George Washington, inquired personally about the candidates. The first battery of lawmen were “an able group,” and included physicians, lawyers, and statesmen. Several of them were formerly members of the Continental Congress; almost all were veterans of the Continental Army. Two had been generals; six had reached the ranks of colonel or lieutenant colonel. Clement Biddle, the first Marshal of Pennsylvania, had been Washington’s financial agent in Philadelphia.13 The president dispatched a letter to the first marshals on September 30, 1789, in which he urged them to “discharge their respective trusts with honor to themselves and advantage to their country.”14

The majority of the new public servants, including the marshals, were remunerated by the fee system rather than by salary. There were several reasons for this practice: the fledgling government was “impoverished” and lacked not only an adequate supply of currency, but also the “means of moving funds readily from place to place.” These conditions made the fee system a godsend to the new administration:

Officials were compensated if there was a demand for their services; otherwise the government expended nothing. They were paid on the spot, by . . . [persons whom] the law required to deal with them. There was no problem of collection—the self-interest of the official was sufficient.15

In the early years, pay under the fee system proved very low. The Marshal of North Carolina reported an income of only $606.47 in 1792, while his colleagues in Massachusetts and Maryland earned $289 and $253.72, respectively. Most surprising was the income of the Marshal of New York, a mere $48.63. Evidently, New York City was outside his district.16

This meager income discouraged energetic young men from seeking the post. Edmund Randolph of Virginia, the first (and very conservative) attorney general, characterized the return from fees of the marshalcy as mere “trifles.” In 1791, Randolph urged Congress to provide the federal lawmen with an income at least “equal to a livelihood.” He argued that, since these officers were always on call, “they are precluded from any [other] gainful employment.” Alexander Hamilton wrote off the marshalcy as “troublesome and unprofitable.” Meanwhile, President Washington publicized the more rewarding side of the office, “a step” upward in an official career.17

The fee system might appear beneficial to a poverty-stricken government, but many persons objected strongly to it. In February 1793, in a congressional debate over the use of fees, Thomas Fitzsimons of Pennsylvania argued that not even the watchful eye of the government could guard against “abuses and frauds” by officers on the fee system. He was undoubtedly referring to the inclination of government agents to “make” fees by trumping up charges and making arrests on insufficient cause.18

These arguments failed to impress most congressmen, although some measures were taken to guard against abuses of the fee system. Stringent penalties were imposed on those who charged excessive fees. Another measure required the publication of lists of official fees. In 1789, the national lawmakers permitted the marshals to charge fees equal to those of state officers. Ten years later, Congress assigned the lawmen a limited, but uniform, fee list: $2 for the service of a writ or subpoena; $.05 per mile for travel on official business; $.50 for the commitment or discharge of a prisoner; and $4 per day for attendance upon the court when in session. Unfortunately, this list was limited and federal lawmen continued to use the fee bills of the various states, bills that varied greatly.19

In the performance of his duties, the marshal relied heavily upon deputies. The power to employ “one or more” subordinates had been granted by the Judiciary Act. The arrangement between the marshal and underling was unique. The deputy was an employee of the marshal, and not an officer of the court. The marshal and subordinate made a private arrangement about income, and the marshal retained a percentage of the deputy’s fee income. This procedure often encouraged the deputies to “make” fees. The deputyship was a part-time position, one that required the occupant to retain full-time employment elsewhere. Often the deputies were concurrent sheriffs, deputy sheriffs, or constables.20

The deputy marshals were empowered to perform most of the duties of the marshal—to serve the process of court, to deputize temporary deputies, and to summon the posse comitatus. If a marshal died, the deputy filled the post temporarily. In the early 1800s, as court business increased, the ranks of the deputies divided into two categories—office deputies and field deputies. The former worked in the headquarters and performed bookkeeping tasks; the latter resided in remote corners of the judicial district and served the marshal during sessions of court.21

Some doubt about the legal status of the deputies arose among early federal judges. They were merely employees of the marshals and not officers of the court. The judges doubted that the deputies could legally serve the process of court. However, in 1844 Attorney General John Nelson laid these objections to rest by ruling that their oaths of office qualified deputies to serve the process of court. It had long since been established that they might be fired, by the marshal or by the district judge. In the quaint words of Attorney General Edmund Randolph, “the judge is armed with authority to stop his [the deputy’s] improper career.”22

After only a few years of service it became apparent that the marshalcy lacked the confidence of many Americans. Many citizens, like their English ancestors, distrusted official positions created by sudden acts of Congress, preferring that government posts arise through custom and tradition, that is, through common law. The county sheriffs office was such a product, having appeared in England in the seventh century before the earliest written records about the shrievalty.23

To resolve this dilemma, Congress attempted to surround the marshalcy with the majesty of the common law and at the same time, to increase the power of the office. In May 1792, the national legislators provided that “the marshals shall have, in each state, the same powers as sheriffs in executing the laws of the United States.” By statute the federal lawmen acquired a position in the sphere of the federal laws akin to the place of the sheriffs. Deputy marshals were granted powers equivalent to deputy sheriffs. In 1827, to eliminate duplication, the attorney general ruled that, while the federal lawman must conform to common law rules, he was not required to conform exactly to the “duties of a sheriff.”24

Although the marshals acquired some guidance from an acquaintance with the duties of the sheriffs, the federal lawmen fell under the immediate control of judges and United States district attorneys. The federal judges not only determined the process to be served by the lawman, but also influenced the appointment of the marshals. Judges could not remove a marshal from office or refuse to administer the oath to the president’s choice, but could obstruct the appointment by raising questions about the marshal’s bond and sureties. It was many years later, in 1863, before the federal judges were empowered to appoint interim marshals.25

In spite of the power of the judges, much of the prestige of federal justice depended upon the marshals and attorneys, whom Thomas Jefferson characterized as the “doors” to the United States courts. The marshals worked closely with—and sometimes against—the district attorneys, the officers who prosecuted and defended federal cases. The attorneys were men of the bar and usually men “of ability and standing” in their communities. The marshals, not normally lawyers and often held in less esteem, frequently regarded the attorneys as impractical. The lawyers caused the lawmen to deliver warrants in remote areas, to hostile persons, and then dropped the case. These government lawyers possessed a wide range of discretionary powers, to include the power to judge whether Washington could win such cases or not. It might be in the best interest of the government to drop, rather than lose, the case.26

The marshals and their colleagues in the court system were part of a rapidly growing administrative network of lawmen that stretched all the way from the national capital to the ever expanding frontier line in the West. From a mere fifteen judicial districts, each with a marshalcy, in 1789, the number grew to twenty-two only twelve years later. Each new state and, after 1813, each new territory, acquired a marshal. By 1850, there were twenty-one states and four vast territories. Some heavily populated states were subdivided into two (or even three) judicial districts, with a marshal for each district.27

Within the administrative organization of the federal government, the marshals were a part of “field services” (as opposed to central administration). The Founding Fathers considered field officers to be absolutely necessary for the efficient application of governmental policy and for the convenience of the citizenry. The judiciary was no exception, and the marshals and district attorneys were two of the first field officers that Congress created. As a concession to the inhabitants of each judicial district, marshals were often appointed from among residents of the area. Appointees to higher office were normally “persons of national consequence.”28

The fact that the federal lawmen were stationed far from the center of government caused many administrative problems, problems aggravated by slow and uncertain postal and transportation systems. The national authorities attempted to maintain a mutually beneficial relationship between the “center and circumference” as well as “to maintain energy and consistency” in the routine affairs of subordinate departments. This was exceptionally difficult, since lower-echelon field offices had to “possess some discretion.”29

The marshalcy presented national administrators with peculiar problems in this regard, since the lawmen were only ministerial officers. In this capacity they merely executed “all lawful precepts” of the court. Unlike their colleagues, the district attorneys, the marshals possessed little discretionary power. Nevertheless, a tug-of-war occurred between the marshals, who were keenly aware of the peculiarities of their districts, and their superiors in Washington, who demanded that the policy of the government be carried out to the letter.30

Various administrators were empowered to superintend some activities of the lawmen and to discipline or remove an officer. The procedures for superintending them included sending out instructions, circulars, rulings, and reviewing particular cases upon appeal. If routine discipline failed, a lawman’s superiors might bring suit to compel him to perform his duty, or to cause him to account for his negligence. If all these procedures failed, the errant lawman might be removed from office by the president. In his eight years as chief executive, from 1801 to 1809, Thomas Jefferson removed eighteen marshals for various abuses, including the use of their offices for political purposes.31

While Congress assigned the field services of the early republic to one of the branches of government, it neglected to consolidate the judiciary. As a result, the marshals acquired many superiors. The secretary of state issued instructions of “a general nature” to lawmen. The secretary of the treasury supervised the marshals’ spending of public moneys. In 1849, when the Department of the Interior was created, its secretary assumed some responsibilities formerly held by the secretary of state. The attorney general, the most likely candidate for supervisory powers over the judiciary, remained a part-time legal consultant to the government for many years,32 and had little to do with the problems of the marshalcies.

The absence of an immediate supervisor inhibited the routine administration of justice, though a vague and general supervisory power always lurked in the background in the form of the chief executive. His interests in the marshals were both political and constitutional. Since he normally appointed the federal lawmen from his political party, the president possessed a vested interest in their performance; and the Constitution charged the executive to “take care that the laws be executed.” The chain of command remained unclear for many years until ultimately the president became the “supervisor of law enforcement.”33

Of all the officials who exercised authority over the early marshals, the secretary of the treasury was the most important. Always suspicious of human weakness, the Founding Fathers had established a tight system of financial accountability. The treasurer required them to post a bond ($20,000 and often more) with sureties. The lawmen were required to make periodic reports of their collections and to deposit them in the Bank of the United States or some other designated depository. Before a session of federal court, the treasurer advanced a sum of money to the lawmen, who used it for jurors and other expenses. The marshals submitted accounts of their expenditures, with accompanying receipts. The treasurer examined these accounts carefully for unauthorized expenditures, or other irregularities, and then made a “settlement” with the marshals. By 1823, the lawmen were required to make quarterly financial reports.34

In the early 1800s, with the increase in the amount of judicial work, the marshals pleaded for better compensation. After 1820, they complained bitterly about poor remuneration, but with little success. When they performed a unique service, one not covered by the fee list, the marshals were permitted to apply for “extra compensation.” In an effort to earn livelihoods, they became “most persistent claimants for extra compensation.”35

Some marshalcies, especially those in districts with large cities, became very profitable. In 1841, General Solomon Van Rensselaer, a member of a very distinguished Dutch family of New York, aspired to the marshalcy of the Southern District of New York. An acquaintance informed him that the office earned as much as $18,000 per year. Not only was the post profitable, but also it was “genteel,” since deputy marshals performed most of the tasks of the office. Senator Daniel Webster of Massachusetts sought the marshalcy of his state for his ambitious son, Fletcher. The senator considered the office to be appropriate, since Fletcher would receive an income without having to work and thus be able to continue his law practice. Fletcher eventually became surveyor of the Port of Boston rather than marshal.36

This discrepancy between the incomes of urban and rural marshals caused Congress to legislate uniform fee incomes for marshals. In 1842, only a year after General Rensselaer had sought the profits of the office, the lawmakers placed a ceiling of $6,000 on the annual income of the lawmen. Any fees collected above that figure were to be turned over to the Treasury.37

In addition, Congress belatedly established a uniform fee list for the marshals. An act of 1853 discarded the antiquated procedure of requiring the marshals to employ the fee list of county sheriffs. Among the most important provisions of the new fee bill were: $2 for service of a warrant; $.50 for service of subpoena; $.06 per mile for travel; $.50 for each bail bond; $5 per day for serving court in session; $5 for drawing and executing a deed; $.10 per mile for escorting a prisoner to jail; actual expenses when endeavoring to arrest a criminal, not to exceed $2 per day; and two percent of money disbursed to jurors and witnesses.38

The federal lawmen continued to depend on the sheriffs and other lesser officers for many services. Since the marshals possessed no facilities for housing federal prisoners, the lawmen requested the use of county jails or state penitentairies. In 1789, Congress persuaded most states to care for federal charges for $.50 per month. After many complaints about the inconvenient locations of federal courts, the United States permitted state courts to hear certain federal cases. The marshals adopted the methods of the states in the selection of juries and instituted similar paperwork. The two arms of law enforcement also exchanged information about criminals.39

The marshals appreciated the assistance of local authorities, since Washington gave the marshals few funds for the pursuit of criminals. Congress evidently feared a strong detective arm in the marshalcy and, at the same time, regarded it the duty of every loyal citizen—as informant or juryman—to report the whereabouts of criminals. Congress authorized rewards to these informants, although some objections were raised to bounties. Vindictive persons, said the critics, might make malicious accusations in order to earn bounty money. However, the object of the lawmakers was “to induce private citizens to observe the law” and to report violations of federal statutes. District attorneys were also expected to be alert and to assist the marshals. These institutions were supplemented by small detective agencies within several branches of government, especially in the Treasury and Post Office departments.40

Nevertheless, among the agencies of detection, the marshals occupied a central place. Although they were simultaneously the ministerial officers of the courts, they were “expected to spare no effort to detect and apprehend violators of the law.” The federal lawman was “the original law enforcement officer in the federal system and constituted the first line of defense on occasions of domestic disturbance.”41

In spite of his considerable powers, the marshal was weakened by severe handicaps. The government paid the same small fee for the arrest of a hardened criminal as for the service of a warrant upon a harmless citizen. Congress neglected to provide stiff penalties for the protection of the federal lawmen from violent resistance. In 1790, the national lawmakers timidly provided for a fine of $300 and imprisonment of twelve months for assault upon a federal officer. Congress concluded that the criminal laws of the states were sufficient to protect all citizens (including the marshals) against violence. Yet, as the sectional crisis (the hostility between North and South over slavery) arose in the early 1800s, the states often used their courts against the marshals.42

The Judiciary Act anticipated this circumstance and permitted the lawmen to command “all necessary assistance” in the form of the posse comitatus (“power of the county”), another feature of English common law that the United States judiciary adopted. The sheriff in England was authorized to summon every person aged fifteen or older and able to travel. Persons who refused to serve as possemen were liable to a fine and imprisonment. The United States marshals seldom called all able-bodied men. Instead they assessed the degree of the emergency and appointed possemen “by tens, hundreds, or thousands where need required.”43

The posse comitatus often presented officers with administrative problems. The possemen expected pay for their services but funds for such services fell under the classification of emergency or “extraordinary expenses” in Washington. The approval of the president was required before payment was made. Only in 1854 did the attorney general rule that these emergency expenses were binding upon the government. Even so, the Treasury Department continued to scrutinize the marshals’ accounts for posses and disallowed many.44

Occasionally, a marshal was embarrassed to learn that the citizens of his district were in rebellion and unwilling to serve as possemen. The lawman could turn only to the military for assistance. Thus, in 1792, when rebellious whiskey distillers of western Pennsylvania resisted the marshal, Congress authorized the president to dispatch the militia to aid the federal lawman. The chief executive could issue orders to the militia only if there were a clear demonstration that the marshal was overpowered by the dissidents and only after he (the president) had issued a proclamation urging the dissidents to return peacefully to their homes. The militia did not become a part of the posse comitatus, it merely supported the marshal until he could serve the process of court without interference. In 1807, when President Thomas Jefferson encountered obstructions to the Embargo Act, Congress empowered him to dispatch regular army units to aid marshals under the same proclamation procedure.45

The chief executives complained many times about this time-consuming process, and in 1854, Attorney General Caleb Cushing concocted a means to circumvent the proclamation. When violent obstructionists confronted the marshals, the lawmen could deputize any individual, or body of organized persons, within their districts. This ruling not only permitted the federal lawmen to summon the army as a posse, but also it circumvented the requirement that the president issue a proclamation before he placed troops under the marshals. President Franklin Pierce went one step further when he deliberately assigned troops to a judicial district (Kansas Territory) in which widespread resistance to the marshal was occurring, thus assuring the lawman a reliable posse.46

The outbreak of serious sectional violence in frontier Kansas in the 1850s presented a dangerous challenge to the marshalcy and federal courts. In December 1858, the belligerents—pro- and antislavery parties—alarmed Marshal William Fain to such an extent that he summoned several hundred civilians as possemen. He kept the posse under arms for several weeks as a kind of “standing army” and presented a bill to the Treasury. The authorities in Washington were shocked by Fain’s behavior and ordered him to disband his “army.”47

This incident forced the attorney general to define the limitations of the marshal’s posse. In theory “there is no defined limit” to the powers of the marshal to increase the size of his posse. Practically, however, the marshal’s resources “are decidedly limited” by financial means and by the nature of the marshal’s district. The lawman, says historian James G. Randall

is a ministerial officer intrusted with the execution of specific judicial orders or writs, and . . . he is by no means authorized to maintain a quasi-military force or to keep a large body of men in the field for an indefinite period in order to break up an insurrection. . . . [The] suppression of insurrection is the executive, not a judicial, function.48

The attorney general instructed Marshal Fain to employ a posse for short periods only and for a specific purpose. A posse could not take on the coloration of a military expedition. This incident in the turbulent Kansas Territory emphasized the limitations of the office and pointed out the first purpose of the marshalcy—to serve the process of the federal court, and not to suppress large-scale uprisings.49

In 1789, the Founding Fathers had given little thought to justice in the western territories. The lands west of the Appalachians were too immature for a costly legal system. Only Kentucky, then a part of Virginia, received a marshal and a United States District Court. The Northwest Territory received a judiciary of only three judges, any two of whom sitting together (later only one was necessary) constituted a superior court with common-law jurisdiction. Since these tribunals lacked federal jurisdiction, the territories required no United States marshals.50

The subject of territorial court jurisdiction over United States cases became a thorny one, especially when the Supreme Court refused to entertain judicial appeals from the western courts. As early as August 1789, Governor Arthur St. Clair of the Northwest Territory deplored the failure of Congress to provide a United States attorney for his district, an officer “to sue for, or defend, the property of the United States in civil cases.” The pleas of St. Clair and others fell upon deaf ears in Congress until 1801, when the lame duck Federalist Congress provided for an elaborate system of United States circuit courts. The Northwest Territory (by now confined to Ohio) and Indiana Territory fell under this new judiciary. The incoming Jeffersonian Congress quickly repealed the act. The superior courts of the territories, however, were given jurisdiction over the United States cases that had arisen during the brief existence of the circuit courts. Only in 1805 did Congress formally bestow upon the territorial courts the concurrent powers of a United States district court.51

While the Act of 1805 granted federal jurisdiction to the superior courts of the territories, it did not provide for a permanent staff of federal officers, most notably a marshal and attorney. Congress resorted to expediencies. A governor or judge appointed a person, usually a sheriff, temporarily to “act as marshal.” A special United States Land Commission appointed a marshal in 1805 for the purpose of serving the process of the commission. This body, which adjudicated land disputes in the remote Illinois (Kaskaskia) Country, was empowered to subpoena witnesses. Since the congressional charge to the commission did not authorize a marshal, the officers assumed “a constructive power” to appoint a lawman to serve the process of the land court.52

In the first decade of the nineteenth century the amount of federal business increased appreciably in the territories. The government became concerned about intruders on the public lands, something that persons “acting as marshals” failed to prevent. In Michigan and Mississippi the problem of maritime law on the Great Lakes and Gulf Coast became serious. In 1806, Mississippi also experienced a spectacular dispute between territorial and federal authorities over the custody of the suspected revolutionary, Aaron Burr.53 Several years later, in 1813, when Delegate George Poindexter of Mississippi (a temporary federal attorney in 1806) entered Congress, he agitated for permanent marshals and attorneys for all territories. On February 27, 1813, Poindexter won his case. The national lawmakers belatedly provided that each territory should have a battery of federal officers. The marshal

shall execute all process issuing from the territorial courts when exercising their jurisdiction as circuit and district courts of the United States. He shall have the power to perform the duties, and be subject to the regulations and penalties, imposed by law on the marshals for the several judicial districts of the United States.

Thereafter, when Congress created a new territory, the act of organization included a federal lawman. Congress also declared that each territory should have a district attorney. These two officers, the “doors” to the United States courts, became a permanent and important part of federal justice in the territories for the next century.54

Even though Congress had legislated piecemeal for the territorial judiciaries during the early years of the Republic, its members had been aware of the peculiar conditions of frontier law enforcement, and occasionally, had acted on same. In 1804, when the organization of the Louisiana Purchase began, Congress designated the southern Mississippi Valley the Territory of Orleans and took the unprecedented step of giving it a United States district court (not a concurrent territorial court) with a marshal and assorted officers. Francis J. L. D’Orgenay, a highly respected creole, was appointed marshal by President Thomas Jefferson on December 12, 1804,55 and became the first “western” marshal.

Congress also imposed upon several territorial marshals the duty of policing vast tracts of Indian lands in the Louisiana Purchase. By the 1830s some one hundred thousand Indians had been deported from their homes in the East to the Indian Country adjacent to Arkansas and Missouri. The tribes established local courts for the trial of cases involving only Indians, but the Indian Intercourse Act of 1834 extended “the general laws of the United States” into the Indian Country and provided that the United States courts of Missouri and the Territory of Arkansas should hear cases that arose between Indians and whites.56

The task of policing the western territories placed an incredible strain upon the frontier marshals, who were fortunate to have the western army to assist them. As early as June 1791, Governor Arthur St. Clair of the Northwest Territory outlined the civil responsibilities of the frontier army. “Every necessary aid,” said the executive, “either in suppressing tumults, apprehending offenders or safely keeping them after they are apprehended, to which the Power of the County [posse comitatus] may be inadequate, will be cheerfully rendered by the military.” This relationship between the military and the marshals became more firmly bonded in 1854, when Attorney General Caleb Cushing circumvented the presidential proclamation provision and authorized the marshals to summon the Army as a posse comitatus.57

Territorial marshals both resembled and differed from their eastern colleagues. They were appointed by the president, and confirmed by the Senate, for four-year terms. In 1806, Congress extended the fee system to the territories, but the cost of living was so high that the national lawmakers eventually granted the territorial marshals an annual salary of $200, plus fees, not to exceed $4000 per year.58

It is difficult to assess the effectiveness of the United States marshals in the early territories. By 1850, federal lawmen served the courts across a vast frontier to the Pacific Ocean. A battery of lesser lawmen—county sheriffs, city marshals, and precinct constables—cooperated in the same endeavor. However, the counties were often too large for one sheriff to police and the territories were much too vast for the United States marshals to cover adequately. Within their districts, these latter officers attempted to protect public lands and assist the Indians against encroachments by whites, as well as to quell domestic insurrections. These activities, and others, have prompted one historian to conclude that, by 1850, the United States marshals had “acquired the primary duty of [law] enforcement within the territories” and were often “the sole police power in pioneer communities.”59
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The Marshalcy in Antebellum New Mexico Territory

Among the new mid nineteenth-century marshalcies west of the Mississippi River, the New Mexico office stood out. In 1851, when John G. Jones assumed the mantle of federal law enforcer under the territory’s first permanent civilian government, his district included not only New Mexico but also Arizona. Jones’s precinct contrasted sharply with many western districts, not only in size, but in other ways. It had a unique geography of barren deserts and mountains, dotted by sparsely settled villages, and a complex mixture of peoples, many of whom were accustomed to Mexican justice (based on Roman, not English, legal structures). The Indians were receptive only to their own laws. Jones and his successors wrestled with these problems, and by 1861 they had laid the foundation of federal law enforcement in the Southwest. The victory was not clear-cut. The Hispanos were occasionally rebellious. The Indians were warlike and thus out of the lawman’s purview. In serious crises the marshals had to rely on support from the army and energetic governors.

Marshal Jones and his successors prudently confined their official activities to the few settlements of the territory, chief among them Santa Fe. Settled by Spaniards about 1608, Santa Fe was one of the northernmost outposts of Spanish civilization for centuries. It rested atop a rough triangle of waterways formed by the two most important rivers of New Mexico—the Rio Grande and the Pecos. Including its environs, Santa Fe counted possibly 6,000 citizens in 1851. The city impressed visitors differently. Trader Thomas James, who saw Santa Fe in 1822, declared that it “presented a fine appearance.” In 1832, merchant Josiah Gregg was disheartened at his first sight of the village. It appeared lifeless. Gregg mistook the adobe residences of the New Mexicans for brick-kilns. However, as Harvey Fergusson has observed, Hispano towns are like desert plants; they “tend to reach a certain modest size and then grow very slowly if at all.”1

In addition to Santa Fe, the marshals visited other villages on or near the Rio Grande. Sixty miles above Santa Fe was Taos, complemented by an ancient Pueblo Indian community. It had long served as a haven for American fur traders and as a port of entry for foreign merchants. South of Santa Fe, along the old Royal Road (el Camino Real) to Mexico, the most important stopover was Albuquerque, which probably numbered no more than the 2,547 persons recorded in 1828. Farther south was Socorro. The marshals dreaded this spot. It was a haven for outlaws from Texas and elsewhere, men who made Socorro feel “the shock of gun-rule.”2

With the addition of the Gadsden Strip—the Mesilla and Gila valleys—to New Mexico in the 1850s, the marshals acquired jurisdiction over several villages on the lower Rio Grande and to the west in “Arizona.” The marshals were anxious to impress upon the inhabitants of Dona Ana, Las Cruces, and Mesilla, that the Santa Fe government could enforce the laws. Texans had claimed New Mexico east of the Rio Grande and in 1841, had invaded that region unsuccessfully. Franklin (El Paso), Texas, still intimidated the New Mexican communities in the Strip economically.

Much to the dismay of the federal enforcers, they were unable to take the federal laws into the westernmost portion of the Purchase, “Arizona.” The only route from Santa Fe to this remote spot was roundabout—to Mesilla and west along an old Spanish route. In 1858, this road became the Butterfield Overland Mail. Tucson, the largest community in Arizona, contained 760 persons in 1851. (A visitor described the village of adobes as “a city of mud-boxes, dingy and dilapidated.”) Most of the inhabitants were Hispanos but, unlike the case in New Mexico, the few Anglo-Americans of southern Arizona threatened to dominate the Hispanos. This fact would play a significant part in the operations of the marshalcy many years later.3

Elsewhere in Arizona, civilization was restricted to the village of Tubac (250 residents) and Yuma. Many of Tubac’s residents were American prospectors or representatives of eastern mining firms, attracted by reports of gold in the area. Yuma, situated where the Gila River emptied into the Colorado, consisted of a few shanties clustered about a ferry site. In 1860, the first census of Arizona counted about 2,000 settled persons, Anglo-American and Hispano. The Indians, many of whom were hostile, numbered about 25,000. It is no wonder that the marshals in Santa Fe placed this area in the hands of the army and vigilante justice.4

In the Rio Grande Valley, persons of Spanish descent constituted an overwhelming majority of the peaceful population. The majority of the Hispanos in New Mexico (about 58,000 in 1851) were peaceful and industrious farmers and herders. Many American visitors refused to recognize this and alleged that the Hispanos were “depraved” and “lawless” desperadoes, or “demented and besotted brutes.” These observations were colored by the fears of Anglo Protestants who anticipated a resurgence or rebellion by the Catholic Hispanos.5

In addition to the Hispanos, New Mexico district contained an estimated 25,000 Indians. Only a few tribes were peaceful. The Pueblos, Zuni, and Moquis, about 7,000 in number, were sedentary and resided in tight-knit communities. They were a deeply religious people who had mixed Catholicism and their own ritual. “In every [Pueblo] village,” wrote Harvey Ferguson, “one building stands apart . . . .” Often “oblong or circular,” this is the kiva “where many gods . . . are worshipped.” In theory the Pueblos possessed American civil rights, and in 1855, the territorial legislature declared the tribes corporate bodies. Of all the Indians in New Mexico in 1851, only these fell under the immediate purview of the marshals.6

The balance of the Indians in the district were hostile and outside the officers’ concern. Inasmuch as the Apaches and Navajos occupied four-fifths of the lawmen’s district, however, and equalled in number the peaceable citizens, they effectively obstructed the marshalcy in outlying areas. In 1864, an angry judge, upset at the power the military wielded over the Indians, averred that he would issue process against any Indian lawbreaker and present the warrant to the marshal who “was duty bound to serve any warrant that the court might issue.” Needless to say, the thought that he and his posse might be constrained to face the Apaches must have less than pleased the marshal.7

The most influential residents of the territory in 1851 were the Americans, some 5,000 in number. Some of them were soldiers; others were merchants who represented eastern firms. The latter contracted supplies to the army and thus provided much of the currency for the territorial economy. Some of the Anglo-Americans had entered the Southwest in the 1820s when ambitious Missouri traders opened a lucrative commerce, the famous Santa Fe Trade, with Mexican New Mexico. A few married into the Hispano families. The resultant merchant clique, supplemented by a few European immigrants, was to furnish political leaders for New Mexico Territory during the next generation. They maintained a keen interest in the marshalcy, since commerce could flourish only where law and order existed. Several of the early federal lawmen were a part of this narrow but energetic community.8

Marshal John G. Jones and his successors were dismayed by the machinery of Mexican justice that they confronted. The more important institutions—church, army, trades, and professions—were permitted to administer justice in their own courts. Civil cases went before the official tribunals, the courts of the alcaldes, where the burden of proof was not upon the judges, but upon the plaintiffs.9

The inhabitants of New Mexico Territory were vaguely familiar with the office of United States marshal in 1851. In September 1846, a month after the surrender of the Mexican governor to American forces, General Stephen Watts Kearny proclaimed a temporary government and appointed civilian officials. For marshal, Kearny chose Richard Dallam, a member of an enterprising St. Louis family, who was engaged in mining and merchandizing around Santa Fe.10

Chief Justice Joab Houghton, whom Dallam would be required to support, quickly divided the territory into three judicial districts: The First, at Santa Fe; the Second, with Albuquerque as headquarters; and the Third, centered around Taos. Although the marshal was permitted to locate his office wherever he desired (federal law enforcement was still rather informal), Dallam chose the capital city. The first session of the Territorial Court, which heard United States cases, met on December 1, 1846, in Santa Fe. No doubt Marshal Dallam attended.11

The peremptory fashion in which the conquerors launched the government in Santa Fe offended the ruling class of Hispanos, since the vast majority of Kearny’s appointees, including the chief federal lawman, were Anglos. Resentment smoldered until January 1847, when the counties north of Santa Fe launched the bloody Taos Rebellion. They murdered Governor Charles Bent, the sheriff of Taos, and other officers. Marshal Dallam was not equipped to suppress an insurrection, but he promptly joined a militia unit as sergeant and marched against the rebels.12

After the rebellion was put down, few civil lawmen were left in the area. The Americans massacred some of the insurgents, but, in order to maintain a semblance of legality, the victors actually tried—and executed—others. Many years after the affair in Taos, an old pioneer of New Mexico, “Uncle Dick” Wootton, recalled that his comrades had designated him “marshal” of the summary tribunal.13

As peace returned to northern New Mexico in the spring of 1847, the legitimate marshal, Richard Dallam, and the courts resumed operation. In March, Dallam opened an official session of the Third District Court in Taos to try one of the surviving rebel leaders, Antonio Maria Trujillo. Other insurrectionists were jailed in Santa Fe and tried at the spring session of the United States court in that city. Many of them were eventually released.14

The bitter resistance of the natives to American domination convinced Congress that New Mexico was not prepared for civilian rule. As early as January 11, 1847, the War Department ordered the abolition of the marshalcy and district attorney’s office. These offices were inconsistent with the de facto military rule in the district. Dallam and the attorney continued to serve, however, until June 22, possibly to assist in the trial of the rebels. In February 1848, General Sterling Price officially eliminated the office of marshal. And in October, the governor was replaced by a military officer. Congress applauded these steps, since the presence of a military governor degraded the marshalcy and other civilian posts.15

Some citizens resented this irregular regime in Santa Fe, especially since it delayed statehood, the ultimate goal of the Anglo-Americans of New Mexico. The advocates of a regularized government petitioned Congress and protested the removal of the marshalcy and other offices. The prospects of a receptive Congress were better after the Treaty of Guadalupe Hidalgo was ratified (1848) and the United States had formally annexed New Mexico. Only the question of chattel slavery in the Southwest hindered the formation of the new territorial government. Thus, any mention of slavery was avoided in the Organic Act of September 1850, which created the Territory of New Mexico. On March 3, 1851, the new regime went into operation.16

John G. Jones became New Mexico Territory’s first marshal under civilian rule. A longtime resident of the Southwest, he had served as advisor to the government on Indian policy. When he assumed the marshalcy on March 12, 1851, he was also sheriff of Santa Fe County.17

Charles S. Rumley, who succeeded Jones as marshal on April 5, 1853, served only a short time—about five months. He was very close to the merchant clique of former territorial delegate Hugh N. Smith and became the first initiate into the Masonic Lodge of Santa Fe. Such a distinction would not have been accorded had this narrow order not respected Rumley.18

Rumley was followed by Charles Blumner, who took the oath of office on December 10, 1853. As early as 1837, Blumner had been a participant in the Santa Fe trade, often signing his name “Carlos” to indicate his affinity with the local population. He was territorial treasurer before and after his marshalcy. When he resigned the latter position in 1857, his colleagues gratefully presented him with a party and a silver pipe for his contribution to federal law enforcement. Like Charles Rumley, Blumner was a Mason.19

Prussian-born Charles P. Clever was the last marshal of New Mexico during the pre–Civil War period. Upon his arrival in the territory in 1850, Clever obtained U.S. citizenship and formed a partnership with Sigmund Seligman, a member of an influential commercial community of German Jews. He became a director of the Santa Fe Weekly Gazette and was soon admitted to the bar. He served as constable in Santa Fe and as a deputy United States marshal. His appointment to the marshalcy on March 30, 1858, was the result of the influence of territorial delegate Miguel A. Otero. Although his term expired in 1861, Clever remained in office until August 16, 1862. His successor, Albert W. Archibald, failed to post an adequate bond and was disqualified.20

The federal court system remained substantially unchanged under the new territorial government. The Gadsden Purchase (or Dona Ana County) was arbitrarily added to the southern (the Second) judicial district in 1853. The president appointed three territorial judges who sat concurrently in the federal and territorial courts. Each judge held two terms annually, in the spring and fall, with sessions in several counties. Upon the completion of a session of the United States court, the same judge opened a territorial session. Two grand juries were summoned, one for each side of the judiciary: the United States district attorney prosecuted in the federal side of court; the territorial attorney general or county prosecutor served the territory.21

The judicial system of the territories was “one of the weakest” links of frontier government. The president appointed territorial justices without regard for the desires of the residents of the territories. Many appointees were incompetent or refused to serve their districts faithfully. Because of this, the New Mexico legislature conferred upon probate judges some jurisdiction normally reserved for federal courts. Local justices of the peace, who held court often instead of twice a year, could convene a hearing at a moment’s notice and determine to which court, United States or territorial, a case belonged.22

Federal statute required that prisoners of the United States be guarded by a deputy marshal. Because New Mexico Territory had no federal prison, the marshal contracted with the county sheriffs (who were often made deputy marshals) for penitentiary space. These county officers were probably the most qualified men to serve as deputies to the federal lawman, but not necessarily the most trustworthy. The sheriffs worked in the interest of the local courts first and the United States courts second.23

Not the least of the marshals’ problems was finding deputies who spoke Spanish. In the instance of Simeon H. Smith, Marshal Charles Blumner evidently found an Anglo fluent in Spanish, although this interesting man earned most of his livelihood as a quack healer and horse doctor. Most deputies with language capabilities were found in the Hispano population, since the ruling Anglos had wisely realigned with the dons since the Taos Rebellion. In May 1858, the Santa Fe Weekly Gazette noted that Marshal Charles P. Clever had recently appointed Sheriff Jesus Maria Sena y Baca as a deputy. After congratulating Clever on the wise selection (Clever was a director of the paper), the editor characterized Baca as “a young man with business habits, [who] understands both languages.”24

While the marshals were concerned with ensuring federal law enforcement among the Hispanos, they were also anxious to place deputies among the Indian population. Marshal John G. Jones selected as his subordinate for the northern (Third), heavily Indian judicial district, Lafayette Head, a veteran of the Mexican War and an energetic merchant in Abiquiu, Rio Arriba County. Head was a special agent for the Jicarilla Apaches and the Utes. He was also married to Martina Martinez, a member of a very influential family. Eventually he became a highly respected member of the Territorial Assembly.25

The marshals personally opened each session of federal court, although the attorney general subsequently permitted deputies to carry out this task. William Watts Hart Davis, who became United States district attorney in 1854, outlined the itinerary of Marshal Charles Blumner and members of the bar for one spring circuit of federal court. The judicial party traveled from Santa Fe to Taos in order to open court on the first Monday of March. From that village, Blumner rode to Chamita, and then to Santa Fe on March 20. In mid April, he went to Albuquerque; from there, the marshal rode to Socorro, and on to Las Cruces, the southernmost point on the lawman’s route. Davis estimated that the marshal and the legal community traveled a thousand miles by horseback in eight weeks. This itinerary was repeated in the fall. The early marshals attended the courts faithfully. The Santa Fe Weekly Gazette noted regularly the departure of these officers for sessions of court.26

The problem of supporting the federal side of the courts was aggravated for the marshal in August 1856, when Congress consolidated the county sessions of federal court into one session in each judicial district. Constituents complained that they could not leave their crops or herds and travel unescorted through Indian country to the new, and more remote, locations of the single sessions. At the Socorro court in 1858, Marshal Charles P. Clever delayed the opening of the court because many persons refused to attend. The Weekly Gazette noted the unfortunate delay but added that a prospective juror could not be expected to ride two hundred miles to court. Clever’s problem was complemented by the failure of the territorial assembly to appropriate funds to pay the jurors for their services to the territorial side of the court. The marshal paid the balance due the jurors, since the same panel sat for the United States side of the court. The harassed federal policeman merely endured this law. In 1858, the “Consolidation Act” was wisely abolished.27

In addition to these complications, the marshals found courthouse and jail facilities almost nonexistent in the 1850s. Most of the federal offices, and presumably the marshal’s headquarters, were located in the Palace of the Governors in Santa Fe. Federal authorities, who had leased the building from the territorial assembly, were required to keep the building in good repair, although Governor Abraham Rencher recalled that when he arrived at his post, in 1857, the structure was “in ruinous condition.” This ancient building became the site for many notable sessions of federal court.28

The marshals rented courtrooms wherever available. In August 1851, Marshal John G. Jones nearly precipitated a Hispano riot when he revealed plans to lease a vacant church building in Santa Fe. The edifice was used by the army for storage purposes. The courtroom for an 1854 session at Chamita was an unfurnished building which the marshal rented for $1 per day.29

The jails were little better. The most secure jails were the military guardhouses, which the army often made available to the federal lawman. District Attorney William W. H. Davis described the “jail” at Taos as a small room that adjoined the courtroom. The “cell” had no lock but was secured by a piece of “twine string.” Marshal Jones was deeply humiliated in March 1852, when the county officials revealed that there were no more funds for the subsistence of prisoners. With no other recourse, Jones, Sheriff R. M. Stevens (Stephens), and Probate Judge Tomas Ortiz certified to the governor that the county was “without means to feed prisoners” and that “the poor ‘wretches’ must inevitably die or rot in jail” unless the executive intervened. The governor reluctantly pardoned the fourteen inmates on the condition that they leave the territory within twenty-five days.30

Near the end of the 1850s, Governor Rencher asked the territorial legislature for an appropriation to complete a prison. Congress had authorized the structure many years earlier. Nevertheless, prisoners were housed in the partially completed structure. Only in 1882 did the territory belatedly complete the penitentiary.31

The marshal encountered even more problems in the remote Third Judicial District. For example, before the Gadsden Purchase in 1853, the community of Mesilla lay in a disputed zone with Mexico. Consequently, when several Mexicans murdered an Apache chief in the American village of Dona Ana and fled to Mesilla, Marshal Charles S. Rumley asked Mexican officers to arrest the suspects. The Mexicans refused. Rumley and the sheriff organized a posse to recover the murderers and requested forces from nearby Fort Fillmore. When the post commander refused, Rumley discreetly disbanded his posse.32

Not the least of the marshals’ frustrations in Dona Ana County arose from violations of the customs laws. In 1854, Congress created the Customs District of Paso del Norte (El Paso) which included not only New Mexico Territory but Texas west of the Pecos River. The federal court for the Third Judicial District, at Dona Ana, New Mexico, was empowered to try all customs cases in western Texas and New Mexico. The Texas legislature, outraged at this encroachment, resolved not to obey Marshal Charles Blumner, the first marshal to enforce this law, and urged its citizens to ignore him and his deputies. By November 1856, the United States court had more than one hundred indictments against Texans. Many Texans, who had to travel many miles out of their way to pay the customs duties, deliberately violated the laws. The editor of the Weekly Gazette discreetly urged the federal judge to fine only the most flagrant violators. At the same time, the writer denied the right of the Texas legislature to direct its citizens to refuse to obey the New Mexico marshal.33

The marshals were sometimes embarrassed by their customs duties. The frontier army posts of western Texas and southeastern New Mexico purchased many supplies from Mexico and, like civilian traders, refused to take the roundabout trails to distant customs offices. In 1856, Deputy Marshal Samuel G. Bean of Mesilla traveled to Texas to arrest Major James Longstreet for “resisting” a customs officer. Longstreet was fined $300 and released. An anonymous observer of these proceedings grumbled to a Santa Fe journalist that the army officers should not be subject to the “nuisance” of the federal courts. Evidently the judges agreed, and they dismissed many of the customs cases.34

In “Arizona,” in contrast to the situation in Texas, the federal lawmen did as little as possible. As late as July 1856, United States District Attorney W. Claude Jones, who resided at Las Cruces, informed the governor that “there is a great necessity for civil officers at Tuson [sic] . . . .” He added that “people are continually passing into our new territory . . . and they require protection.” The attorney added that “a gentleman of standing” had recently arrived in Las Cruces from Kentucky and requested an appointment to some civil office in Arizona. This Kentuckian was Charles D. Poston, who would later acquire the title “Father of Arizona.” Poston received an appointment as deputy county recorder for Dona Ana County, with headquarters in Tucson, and had a friend appointed deputy sheriff. However, Poston was disappointed when the outcasts of Tucson refused to obey him or the deputy sheriff. “The ‘rawhiders’ refused to pay taxes, [to buy] licenses, or to recognize New Mexican authority,” he recalled many years later. “The new purchase of Gadsden began its career in chaos & lawlessness.” Aside from an occasional visit by the sheriff and deputy marshal of Mesilla, Samuel G. Bean, a decade passed before this remote area acquired law enforcement.35

An example of the impotency of the marshalcy occurred early in 1857, when “Colonel” Henry A. Crabb led a band of filibusters through New Mexican territory and into Mexico. Crabb had vague notions about creating an independent state in Sonora. Some two dozen residents of Tucson, led by Granville Oury, attempted unsuccessfully to join the Crabb party. Mexican authorities executed the “colonel” and his immediate force. From his office in Santa Fe, Marshal Charles P. Clever could do nothing about such violations of the neutrality laws.36

The failure of the federal lawman to enforce the laws in remote Dona Ana County provoked an independence movement in the Gadsden Purchase. Beginning in 1856, citizens of Tucson and Mesilla memorialized Congress regularly for separation from New Mexico. Among other grievances, the residents of Arizona cited the absence of federal law officers. No redress was forthcoming. In 1860 the petitioners created the extralegal “Territory of Arizona.” Lewis Owings became governor and, surprisingly, Samuel G. Bean accepted the marshalcy. The fact that Bean had served as a sheriff and deputy marshal for years made him a logical candidate for this illegal post.37

This separatist movement alarmed Governor Abraham Rencher, who recommended that the Tucsonians be provided with a separate judicial district. The territorial assembly refused his request. In 1861, when the New Mexico Assembly belatedly established the county of Arizona, the Civil War precluded any practical effects of the new creation. It appears that no deputy marshal was ever appointed for Arizona, although one angry Arizonian noted with disgust that the taxes were always collected (by the customs officers) to support the government.38

In the face of so many obstacles, the marshals had to depend on the army for support. Many observers have commented unfavorably about the performance of the military as a civil law enforcement agency, but the regulars were the “only disciplinary arm of government” in the remote territories. Hubert Howe Bancroft, who observed the bluecoats in action against desperadoes, characterized the frontier garrisons as “lazy, careless, indifferent, and stupid.” They “were no match for” desperate men on the frontier. Scholar Frank Richard Prassel concluded that, while the army was the only institution that could “maintain order” in the territories, it nevertheless “failed.”39

Still, the marshals of New Mexico were happy to
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