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SHAREHOLDERS AND STAKEHOLDERS

This book explores the evolution of the shareholder in post-war Britain within the context of changing legal, political, economic and social conditions. It examines how the post-war transformation of the shareholder body influenced relationships amongst stakeholders, impacting corporate behaviour and the legal and political efforts to govern industry and financial markets.

The book addresses a number of themes, including: 1) how the movements for democratisation influenced the treatment of shareholder interests and the calls for stakeholder representation; 2) how the rhetoric of change created a narrative that deflected from the lack of systemic legal reforms and protected the status quo; 3) how, in the post-war consensus environment, political positions on equity ownership de-radicalised, but that proved unsustainable against a background of increasing political polarisation and industrial unrest; and 4) how the institutionalisation of the post-war shareholder body had profound effects on industry, the financial markets and the economy.

With these themes as a foundation, the evolutionary arch of the post-war shareholder is examined, focusing on developments that influenced the treatment and perception of shareholder and stakeholder interests, including nationalisations, shareholder democracy, corporate purpose and industrial democracy. The book further considers how these post-war changes contribute to the post-1979 legal treatment of shareholder and stakeholder interests, including subsequent changes to the Companies Act and the development of corporate governance codes. Parallels to contemporary movements for stakeholder capitalism, corporate purpose and ESG are drawn.

The historical analysis of the post-war shareholder provides a framework for considering current questions on shareholder primacy and the demands for systemic legal reforms. These missed opportunities for meaningful changes to the treatment of shareholder interests in UK company law serve as useful precedents for evaluating subsequent periods.
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1

Introduction

The principle of shareholder primacy is central to the modern debate on the purpose of the corporation and how shareholder and stakeholder interests are treated in company law, as well as how that treatment is perceived more broadly. This book focuses on the historical progression of this debate in post-war Britain, examining the evolution of the relationships amongst shareholders and other stakeholders, and how, despite profound changes in British society and in the political landscape, and notwithstanding the campaigns of the post-war movements that posed meaningful challenges to the prioritisation of shareholders, the doctrine of shareholder primacy remains a foundational principle in UK company law.1 It is through the examination of these post-war developments that context is provided for the consideration of subsequent and current challenges to, and defences of, shareholder primacy in UK company law, as well as being relevant points of reference for the ongoing and varied calls for changes in corporate behaviour and for the elevation of stakeholder interests. This work is a historical examination of shareholder and stakeholder interests in the post-war period and how the gestures of change and the calls for reform to core company law remained, ultimately, unrealised. Through the lens of history, and more specifically legal history and the history of law, it considers and addresses these issues, shedding light on the law, the society that it governs, and the political, economic and social environments in which it exists and from which it develops.

The current initiatives for stakeholder capitalism unfolding today reflect vivid historical precedents from the post-war period, which culminated in the industrial-democracy movement that reached its apex in the 1970s. This book seeks to advance the understanding of the contemporary debates on shareholder primacy and stakeholder capitalism by offering considered analysis of their antecedents. It also highlights the parallels that exist amongst the various attempts at legal reform, using historical examples both as a guide for better understanding the motivations of various constituents and as a means to identify attempts at deflection and distraction by entrenched interests invested in preserving the status quo. The legal treatment of shareholders and other stakeholders, and more specifically of directors’ duties bound to the primacy of shareholders, has implications for corporate behaviour, governance norms, financial market efficiencies, economic performance, and societal engagement and acceptance, prompting strong arguments from all sides of the shareholder primacy debate. Notably, the post-war evolution of shareholder and stakeholder interests, and the associated struggle between those seeking to disrupt the existing system and those determined to preserve it, demonstrate that, even when there is political will, public support and mounting momentum, legal reforms can be stubbornly difficult to realise.

The investigation of the post-war period reveals insights into the arguments for, and against, preserving a system based on shareholder primacy that are presented in the ongoing contemporary debate, often as new approaches to recurring issues. Whereas today’s challenges to shareholder primacy reflect the circumstances and conditions of the current period, there are lessons that can be learnt from considering prior attempts to realise similar systemic changes and, importantly, why these were not achieved. In the post-war period, entrenched participants effectively resisted and deflected attempts by different constituents, from the trade unions to the advocates for property-owning democracy, to introduce legal reform, successfully preserving the principle of shareholder primacy that continues to underpin UK company law. Grasping the nuances of these developments, the motivations of the different parties, and the tensions that existed between and amongst them provides a framework from which to consider the legal treatment of shareholder and stakeholder interests, giving perspective both for those seeking change and for those favouring the protection of the status quo. The post-war period, although in many ways fundamentally different from the current era, also displays notable similarities with how the modern debates on UK company law, as well as the broader questions on the purpose of the company, the relationships amongst stakeholders and the shape of British capitalism, are deliberated and viewed.

I.THE POST-WAR ERA

The post-war era from 1945 to 1979 spans the transformational decades from peacetime reconstruction immediately following the Second World War through to the end of the post-war political consensus that allowed for the emergence of a modern Britain that became the foundations on which subsequent economic and financial market policies were built. The systemic recalibrations of the 1980s that were the hallmark of Prime Minister Margaret Thatcher’s policies and that are associated with the tenets of Thatcherism, and that are often embedded in the current debates on the legal treatment of shareholder and stakeholder interests, as well as on the roles and responsibilities of the financial markets and their participants, cannot be separated from their post-war origins and the political, economic and social conditions from which they emerged. The post-1979 free-market approaches to state ownership of industry, shareholder and stakeholder interests, industrial relations and property-owning democracy, to give a few examples, are part of a historical continuum that is inseparable from the policies of the post-war consensus that preceded it and that are the focus of this book. This examination of post-war shareholder and stakeholder interests contrasts the received narrative of change that accompanies the attempts at reform with the static nature of the core company laws that govern shareholder interests and that remain mostly unchanged, veiled by the rhetorical positioning of interested constituents, including law-makers, policy-makers, leaders of industry and other incumbents. The principle of shareholder primacy has resisted, and continues to resist, decades of proposed legal reforms and efforts by different movements to elevate the position of non-shareholder stakeholders. To gain a deeper understanding of the endurance and persistence of shareholder primacy in UK company law, it is necessary to look to the period that pre-dates the ‘Big Bang’ and the Thatcher reforms of the 1980s, and to delve into the historical events and currents of the often-underconsidered post-war era of 1945–79, including the movements for shareholder democracy and industrial democracy, which inform the post-1979 legal discourse on shareholder primacy and stakeholder capitalism.

This book focuses on the interests of the equity shareholder, who occupies a central position amongst the participants in the financial markets and whose primacy amongst stakeholders is a core concept in UK company law.2 The composition and evolution of the shareholder body are key elements in evaluating corporate behaviour, stakeholder interactions, industrial development and legal frameworks, and changes in political, economic, and social conditions are reflected in how shareholders are perceived and treated, including in relation to questions of law and legal reform.3 This work considers the rights and interests of shareholders and other stakeholders in the context of Britain’s post-war era, spanning from reconstruction and the post-war consensus through to the advent of Thatcherism, and examines how, in conditions of volatility and societal change, established systems were put under pressure and the status quo was questioned.4 During this historical period, the identity of the equity shareholder underwent a transformation that reflects the changes in society that were shaped by the ebbs and flows of political policies and economic conditions, which influenced how the shareholder was perceived, characterised and treated by various influential constituents, such as the main political parties, the trade unions and industry representatives.

Following the historical arc of the post-war period, the consideration of the evolution of the shareholder body sheds light on the relationships amongst the various interested parties and provides insights into how the financial markets and industry shaped (and were shaped by) the shifting circumstances, and how this was reflected in company law. The broad ideological conflicts of the post-war period, and the evolution of the political mood from the consensus at the beginning of the era to the breakdown of the settlement by the late 1970s, informed the debates on such questions as shareholder primacy, the purpose of the company and the reform of company law.5 In particular, the nationalisation policies introduced following the end of the Second World War were fundamental to post-war reconstruction and were of critical importance to equity shareholders, contributing to the trajectory of the development of shareholder democracy and industrial democracy as means to address the tensions between capital and labour and capitalism and socialism. The post-war treatment of shareholder interests and of the demands for company law reform provide context for understanding how the principle of shareholder primacy remains embedded in the existing system and how it was (and still is) central to many of the movements for change, including, for example, corporate social responsibility, stakeholder capitalism and corporate purpose, as well as the varied manifestations of environmental, social and governance (ESG) initiatives. During the three-and-a-half decades of the post-war era, the composition of the shareholder body fundamentally changed, with political, economic and social reverberations for the next stage in Britain’s economic and regulatory cycle that began in the 1980s and that lay the foundations for the global financial crisis of 2007–08 that gave rise to today’s contemporary considerations of corporate behaviour, governance and the need for systemic changes that have a strikingly familiar resonance.6

II.THEMATIC OUTLINE

This study of the shareholder body is underpinned by several key interconnecting themes that weave through the historical narrative and analysis. The first of these themes is the utilisation of the framework of democracy to consider shareholder and stakeholder interests. Democratisation was a key factor to the development of post-war Britain, and the language of democracy was increasingly used by industrialists, trade unionists and politicians who sought to engage with the public to position themselves favourably within the changing political landscape.7 Within the historical context of the clash between the political left and right, the equity shareholder was a useful avatar for those attacking, as well as those defending, the existing system.8 The different manifestations of ‘democracy’, be it shareholder, corporate or industrial, were used to fortify claims of legitimacy and strengthen political positioning across the spectrum, ranging from socialism to capitalism, nationalisations to privatisations, and shareholder primacy to stakeholder capitalism.

The second theme considers how rhetoric and communications devices were used as a means of deflection to protect and preserve the status quo, creating a narrative of reform that masked the lack of meaningful systemic change.9 Through public statements and gestures, the entrenched parties, as well as the outsiders who were drawn into working within the established system, went through the motions of change, seeming to respond to the calls for the recalibration of shareholder and stakeholder interests and for addressing the existing inequalities, while failing to implement core reforms.10 The post-war period exemplifies this type of deflection behaviour, demonstrating how, despite what appeared to be irreversible momentum to restructure company law to create a system that empowers non-shareholder stakeholders, and more specifically workers, change was not forthcoming even when backed by public support.11

The third main theme is how the political deradicalisation brought about by the post-war consensus influenced the treatment of shareholder and stakeholder interests, a trend that faded by the end of the post-war period, which witnessed a reversion to more polarised politics.12 Although the political rhetoric of the various parties remained mostly consistent with the traditional positions of the main parties – for example, the anti-capitalist Labour Party and the free-market Conservative Party – the bipartisan cooperation of the post-war consensus required a pragmatism that had implications for the treatment of shareholders and stakeholders.13 As part of the post-war consensus, both the Labour Party and the Conservative Party accepted the policies of a mixed economy and compromised on issues such as the terms and scope of nationalisations, the handling of shareholder rights and the expansion of shareholder democracy, and addressing industrial relations and the implementation of industrial democracy.14 The examination of the trajectory of the treatment of shareholder and stakeholder interests in the post-war period shows how, on the one hand, the outsiders and reformers, when faced with the task of governing and administrating, metamorphosised into insiders functioning within the established system, and, on the other hand, how the establishment, to preserve its entrenched position, adapted its approach while resisting systemic changes.15

The final key theme that connects all the chapters of this book is the institutionalisation of the post-war shareholder body that reached a critical inflection point in the post-war period, during which it transitioned from mostly dispersed, often apathetic, individual investors to more concentrated, occasionally more active and almost always more sophisticated institutional equity owners.16 This change in shareholder identity impacted the relationships amongst the various interested constituents and had transformational implications for the distribution of power amongst them.17 The increasing dominance of the institutions influenced how the democratisation of investing was understood, that is, a refocusing from direct to indirect equity ownership, and underpinned the phenomena of deflection and deradicalisation as the capital markets were fortified by the financial institutions.18 With this fundamental shift in the shareholder base, the role of the equity owner altered, impacting how the interests of the company, and its shareholders, were interpreted; by the 1970s, the forces seeking to upset the shareholder primacy-based system faced a significantly different target from the small shareholders that had dominated equity ownership at the beginning of the post-war era.19

III.STRUCTURAL OUTLINE

With these central themes as signposts, this book considers how the shareholder fits into the political and social discourses and trends of the post-war period, how the concept of the shareholder and the idea of share ownership were used by political actors and were reflected in the law, how the centrality and importance of shareholders (in their different forms) fluctuated depending on the mood of the nation, the state of the financial markets, the stage of the economic cycle and the attitudes towards equity share ownership, and, finally, how these post-war developments impact subsequent eras. Chapter 2 focuses on post-war nationalisations, which provide the historical bedrock on which the understanding of the period’s treatment of shareholders should be built. The implementation of the Labour Party’s programme to place British industry in the hands of the state was a radical move, although one that was quickly mitigated by operational realities.20 The post-war equity shareholder faced profound challenges, although fared better than initially feared in light of Labour’s ambitious nationalisation programme and, in some cases, even benefited from the state’s intervention in failing companies.21 Already by the 1950s, however, the public’s support for nationalisations was wilting and the ways in which state expropriations were implemented and managed became progressively less radical, contributing to the ongoing debate on the roles and responsibilities of companies and their equity owners, as well as their relationships to the state and to the British people.22

Chapter 3 addresses the consequences of the post-war nationalisation policies, which created the conditions for shareholder democracy, seen as an alternative way to address inequalities and as a less radical means of including average British working men and women in the burgeoning property-owning democracy.23 Shareholder democracy was partly a reaction to the socialist and nationalisation policies of the immediate post-war years by attempting to make more individuals direct owners of shares in British industry and resisting the growing dominance of the institutional investors.24 To understand the support for shareholder democracy, this chapter provides an overview of the types of post-war shareholders and how the shareholder body changed during the period, examining how the perception of the shareholder, whether accurate or not, was integral to the debate on shareholder rights and interests. It also considers how the changes in the make-up of the shareholder body impacted investor behaviour and governance norms. Despite its efforts, however, the post-war shareholder democracy movement failed to gain widespread acceptance, facing the significant obstacles of nationalisations and a lack of broad engagement by UK-listed companies, while also being outpaced by the growing momentum of industrial democracy, which faced its own challenges to achieving systemic reforms.25

Chapter 4 examines the interplay between the changes in the shareholder body and corporate purpose, including the doctrine of shareholder primacy, and how these developments influenced both conduct and expectations. The disconnect between company law and corporate behaviour is considered in relation to the development of post-war attitudes to shareholder and stakeholder interests, and how they were addressed in the public debate by various constituents.26 There were tensions between the accepted shareholder primacy norm and ‘enlightened’ approaches to what it meant for directors to act in the best interests of the company, contributing to the post-war calls for company law reform.27 The impetus for broadening corporate purpose beyond shareholder interests was increasingly evident in how directors communicated with their equity owners, as well as with other stakeholders, revealing expectations of increased inclusivity that were not reflected in core company law.28 The shareholder-primacy debates of the 1970s, set against the backdrop of Britain’s economic and political challenges, helped lay the foundations for the financialisaton of the 1980s, which continue to define the terms of the discussion today.29

Chapters 5, 6 and 7 address the overreaching topic of industrial democracy. With the sputtering of shareholder democracy, and building on the achievements of the nationalisation policies, industrial democracy became the focus of those seeking to reform British industry, as well as to consolidate their power in the struggle between labour and capital.30 Chapter 5 considers the worker shareholder, that is, workers as equity owners of the companies for which they were employed. Worker share ownership affects the debate on industrial democracy from two main perspectives: first, that of worker becoming an equity owner and not just the provider of labour; and, second, how the interests of the existing equity shareholders are impacted. The post-war movement for worker shareholders was promoted as a means of addressing the inequalities of British society, while also using equity ownership to integrate labour into the capitalist system as owners and not just as workers.31 In addition, worker share ownership was part of the more general push for increasing saving and investing by average men and women, occurring at a time when the entrenched British class structure was under pressure from the political empowerment of the working class and the power of the trade unions, as well as from growing industrial unrest.32 Whereas there was muted enthusiasm by workers for direct share ownership, a result of practical considerations and a lack of interest, it was in the post-war period that growing numbers of workers became indirect owners through pensions and other retirement and investment schemes offered by the financial institutions.33 This indirect equity ownership by workers might not be the industrial democracy envisioned by its architects, but the ambition of achieving widespread direct ownership of British industry by workers was unattainable.34

Chapter 6 on industrial democracy examines the post-war movement for worker representation on company boards, which became the main focus of the industrial democracy movement in the late 1960s and early 1970s, with the promise of legislative reforms that would elevate the interests of employees in company law.35 Initially, worker directors were associated primarily with the nationalised industries and were separated from the broader idea of worker control through ownership. The demands for worker representation on company boards, however, spilled over from state-owned industries to include all companies and became the central focus of the post-war industrial democracy movement, pushing the calls for worker shareholders further to the margins.36 This chapter looks at the role played by trade unions, and the Trades Union Congress (TUC) as the organised representative of workers, and how their expanding power influenced industrial democracy policies. In the mid-1970s the TUC, as the representative of many (but not all) trade unions, finally amended its position and put its support behind the statutory requirement for worker directors, placing itself in the role of gatekeeper to labour, thereby accepting the framework of the existing system for its industrial democracy platform.37 The potential introduction of worker directors on company boards had implications for the rights and interests of existing equity shareholders, as well as for the responsibilities of all board members, raising issues that challenged the legal status quo.38 Against this backdrop, an emboldened political left believed that statutory reforms were forthcoming and almost inevitable; however, what seemed like unstoppable momentum to codify the principles of industrial democracy was not nearly as certain as its supporters assumed.39

Chapter 7, which also addresses industrial democracy, is an examination of the Bullock Committee and its Report, and considers how, despite conditions that seemed primed for reform, the core company laws that underpinned the principle of shareholder primacy remained mostly unchanged.40 By the time of the Committee and the Report in the mid-1970s, the post-war consensus was unravelling and the political cooperation of the prior decades was no longer in evidence, with the major political parties reverting to their traditional moorings and the industrial democracy movement becoming a major battleground in the struggle between capital and labour, a dynamic that was made clear in the evidence given to the Bullock Committee and by the partisan positions taken by its members.41 This chapter looks at the intentions of the Bullock Committee and how its recommendations, and subsequent failed attempts at industrial democracy legislation, exposed the movement’s vulnerability to the fluctuating fortunes
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