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       In the lobby of the United Nations General Assembly building in Manhattan there hangs
         a gift from the Netherlands, a perpetual pendulum.[1]   A perpetual pendulum slowly sways in time with the rhythm of the Earth, never straying
         from a fixed boundary circle. The Earth, while it may feel motionless and stable to
         us, is in continuous motion on its own axis and around the sun. Its core must remain
         liquid and moving or all life will die. These movements must not stray beyond the
         boundaries set by nature or all life will die. Even when we feel an earthquake the
         Earth’s axial spin and movement around the sun remain constant. Like the earth, democracy
         is also in constant motion. It is messy and constantly changing and no one can clearly
         define it. We see evidence of its movement through the actions of individuals and
         groups, ever changing in time and place, but which must remain within boundaries of
         its own if it is to retain its essence. 
      

      
      Scientists can calculate precisely the amount of movement, or lack thereof, necessary
         to sustain life on Earth. We cannot, however, precisely calculate the boundaries of
         democracy. But by observing events in different geographical areas with similar democratic
         structures we can attempt to sketch an amoeba-like edge beyond which democracy cannot
         breathe. The West is experiencing events which are pushing the pendulum of democracy
         to the edge, and some argue over it, due to an increase in religious pluralism.
      

      
      The West has been and is a Christian majority area. Its societal structure largely
         emanates from the implementation of Christian values. In the West the concepts of
         dignity of the person, free will, and a transcendent justice all reflect Christian
         values morphed into universal human rights. Western societal characteristics consequently
         include a constitutional structure and the recognition of individual rights.[2]   When this structure was being shaped, the majority of people identified themselves
         as Christian, and the theories influencing the development of society claimed Christianity
         as their foundation. Thus, arguments about political equality and religion revolved
         around the same foundational axis. 
      

      
      Western liberal democracy has a dual foundation of limited government implementing
         the will of the majority and protecting individual autonomy within a sphere of fundamental
         rights. This foundation is implemented through a constitutional framework with some
         schema for the recognition of separate powers to legislate, administer, and interpret
         rules by which those governed consent to abide. All government institutions are supposed
         to implement the foundational principles of liberal democracy and balance the will
         of the majority with the protection of individual rights. 
      

      
       When adopting a constitutional structure the polity seeks to provide administrable
         legal standards which are drawn from moral and political principles. The structure
         shapes the relationship between religion and government and restricts legislative
         choice with regard to religion and other basic rights. Within this broad framework,
         legislatures may freely adopt laws which reflect their political values. Constitutional
         courts are to strive for something more. They are to interpret constitutional standards
         using specific legal interpretive techniques which may generate an outcome that may
         run counter to the view of the political branches. 
      

      
       The area of religious belief and practice is often considered the first of these
         individual spheres of private choice.[3]   Thus, there is a continual balancing required between the enactment of the will
         of the majority through political (legislative and executive) institutions and the
         protection of the individual from the tyranny of the majority. In carrying out this
         balancing act, Western liberal democracies usually try to maximize tolerance of religious
         ideas and practices while treating all persons equally. For most of modern history
         judicial decisions and political action were based on similar philosophical mores
         regarding religious practices. Since the mid-1950s these mores have increasingly stressed
         individual rights and equal treatment. Some scholars argue that these countries have
         become so secularized that the ideas of tolerance and equality have been distanced,
         if not detached, from their Christian roots and transformed into secular universal
         human rights.[4]   Religion has become differentiated and privatized to such an extent those Western
         societies take for granted that they tolerate all religions and treat all persons
         equally.
      

      
      Nonetheless, this toleration and equality has been chiefly applied to differing Christian
         religious practices. Through globalization and immigration Western societies are increasingly
         finding non-Christian people in their midst. When confronted with non-Christian practices,
         the populace often reacts negatively, even to practices accepted from Christians.
         For example, a nun can wear full habit with wimple, and her garb is generally accepted.
         However, a Muslim woman wears a hijab or burqa, and she is suspected of having subjected herself to an unhealthy degree of male dominance,
         of not being capable of making an individual choice to practice her religion by dressing
         in a certain manner, or even worse being associated with terrorists.[5]   
      

      
      Secularism, of course, remains a powerful force in the West, but religious disputes
         are once again becoming political issues. This repoliticization is causing each polity
         to rethink fundamental notions of the boundaries of religious freedom, equality, and
         state neutrality. Three countries whose systems are based on the Western liberal democratic
         philosophy and which are religiously pluralist, the United States (US), France, and
         the Netherlands, are reacting in different ways. In this book we will examine how
         these countries are coping with these new religious adherents. In comparing the countries,
         are there any common factors driving their actions, or are the actions traceable to
         each state’s historical-institutional structure? If there are common factors, can
         they be used to formulate a theory of why the action has taken place and predict where
         it may occur next?
      

      
      A comparison of these three countries’ judicial and political actions is enlightening
         because they all share certain basic similarities. All three countries identify themselves
         as institutionally secular democracies, have a system of separation of powers, and
         have constitutions establishing similarly functioning democratic republican structures.
         They all have enacted protections equivalent to the US Bill of Rights, including proclamations
         respecting equality, individual freedom, and the endorsement of state neutrality toward
         religion. These countries have similar economies and all were founded by and remain
         majority Christian populations. Though the role of the courts differs in each, the
         separation of powers in these democracies sets up an inherent tension between politically
         driven legislative and executive action that presumably expresses the will of the
         majority and the judicial protection of individual rights. 
      

      
       Moreover, from the demographic perspective, all three countries have experienced
         similar patterns of Muslim immigration. According to United Nations population surveys
         of the three countries, the United States has the largest percentage of overall immigrant
         population and France the fifth. The Netherlands is not far behind.[6]   The percentage of Muslims in each of the populations exhibits a different pattern.
         Approximately 1 to 3 percent of the US population, 8 percent of the French, and approximately
         6 percent of the Dutch self-identify as Muslim.[7]   None of the countries has foundational populations which are Muslim, and the majority
         of Muslims in each is immigrants rather than native born or native-born converts.
         The population density of the countries differs greatly. The Netherlands is one of
         the most densely populated countries with 497 inhabitants per square kilometer, much
         denser than France (117) and the United States (32).[8]   UN rankings place the Netherlands as sixty-first largest in population and thirty-fifth
         in land mass while France is twenty-first in population and twentieth in area, and
         the United States is third in both categories. In area the Netherlands’ land mass
         is about twice the size of New Jersey. France is approximately the same size as Texas.
      

      
      Even with a politically and legally prominent emphasis on religious freedom and equality
         in the United States, France, and the Netherlands, Muslim women have suffered discrimination
         for wearing Islamic dress. The politics of the hijab and burqa lie at the intersection of the political (executive and legislative) and legal (judicial)
         spheres. The political sphere emphasizes majority rule and societal unity, while the
         legal tends to protect the individual right of expression. Consequently, the political
         and legal spheres have each attempted to enforce differing versions of the concepts
         of equality and neutrality toward religion. Global movement of individuals into the
         United States, France and the Netherlands has rendered it essential for groups coming
         from different cultural and religious traditions to find common ground if a reasonable
         degree of order and social cohesion are to be attained. The path to such cohesion
         may be taken through assimilation, syncretization, or multiculturalism. Any of these,
         though, begins with tolerance. 
      

      
       Tolerance is seen in the ideas of equality and neutrality. The notion of equality
         has two distinct aspects. First, it is an individual liberty from external, particularly
         governmental, control. This is embodied in the concept of rights, i.e., the individual
         is free to make autonomous decisions about her life. One foundational form of equality
         is the belief that religious belief and expression are matters of personal choice.
         Second, any obligation to society is that of a contract between equal, consenting
         individuals requiring that all people are to be treated the same. Any outward manifestation
         of disparate treatment is viewed as an inequality and must be justified. The law must
         not favor or disfavor any group without sufficient reason.[9]   
      

      
      Each individual agrees to compromise those aspects of individual choice perceived
         as a threat to underlying equality. Thus, there is an inherent tension between individual
         expression and community equality. All polities embracing Western liberal theory must
         balance community and individual interests. A particular polity may give greater deference
         to one or the other, but the institutional structure is not supposed to act in a manner
         which unnecessarily suppresses considerations of one for the other. 
      

      
       The concept of neutrality is both unity and rights oriented. It emanates from the
         political sphere and is part of the social contract theory that the state is limited
         to action on those matters which impact society while all other matters are left to
         the sphere of personal autonomy. There is a need to feel valued not only individually
         but also as a member of the group. “[N]eutrality is Janus-faced: it may be a device
         of inclusion for minorities, who understand neutrality as the equal right to pursue
         their way of life as they see fit; but it may also be a device for exclusion, via
         strengthening the necessarily particular boundaries and sense of collective self of
         the group that so excludes.”[10]  
      

      
      The purpose of this work is to study judicial and political reaction to the increased
         presence of Islam in these three countries through an analysis of judicial decisions
         and political action debating Muslim women’s dress. Is there a divergence between
         how each is applying the concepts of individual rights of conscience and practice
         and equal treatment? Why are different liberal democratic polities, all of which value
         tolerance, reacting differently to Islamic women’s dress? 
      

      
      A prominent rationale for restricting the wearing of Islamic dress by women is that
         the practice runs contrary to the social norms of the country. Social norms are enforced
         informally by the population or formally by the enactment of laws. In liberal democracies
         enforcement by law is only for those things considered fundamental to democracy. Democracy
         entails both a unity of persons and individual freedom. When must the freedom of religious
         practice give way to the promotion of social unity? Is the social norm of an uncovered
         face or head so fundamental to these societies that it trumps the fundamental right
         of free exercise of religion?
      

      
       This study is a cross-cultural and cross-national survey of judicial decisions and
         legislative action in each country since its first decision on Islamic rights after
         the inception of the 1970s migration. Through this survey we examine whether there
         is a tendency to apply the same philosophical principles to Islamic and Christian
         issues on analogous facts. Have the courts been expanding rights or merely holding
         to principles already accepted in the country? If they are expanding rights, an argument
         can be made that they are at risk for implementing a juristocracy. If they are restricting
         Islamic rights unequally, they are violating democratic principles. 
      

      
       We will then survey the political sphere through legislative action, political rhetoric,
         and public outcry to determine if there is an increase in the limitation of rights
         for non-Christians based on their religion as opposed to neutral democratic factors.
         Did any change in rhetoric and legislative action occur as a result of perceived judicial
         overreaching and, if so, was it primarily a correction to the balance of powers with
         only a secondary religious impact?
      

      
       Chapter 2 will give a brief summary of the rise of the issues in each of the countries
         and throughout the West. The third chapter will survey the literature of the development
         of liberal democratic theory with an emphasis on the two foundations of rule by majority
         and the sphere of autonomy with regard to religious practices. This will include a
         discussion of the development of the principles of equality, neutrality, and individual
         rights, including their philosophical and theological roots. The next chapter will
         show how these have been implemented in the supranational context and how this binds
         the states surveyed. 
      

      
       The next three chapters will survey each of the three countries separately through
         their historical and philosophical lenses. Chapter 5 will explore the unique French
         laïcité and its roots. France originally had a strong partnership between the monarch and
         the Roman Catholic Church, and then after the Revolution France experienced a dramatic
         shift to a strong anti-religion government. This strong secularity in the unique French
         form of laïcité softened with the passage of time. Religion was still strongly privatized chiefly
         by social mores rather than government action. The rise in immigrants from Muslim
         countries has reinstituted a strong laïcité and forced privatization of Muslim religious practices. 
      

      
      Chapter 6 will discuss the unique relationship of church-state in Dutch pillared society.
         The Netherlands’ historical pillared society was largely dismantled by the time of
         the Muslim immigrant wave. Dutch society was considered the most tolerant of the European
         nations. However, events in the Netherlands and other countries led to a swift and
         strong reversal of toleration for religious activities which do not fall within the
         traditional pillars. The Dutch have enacted the strongest anti-immigrant laws of the
         nations studied and have done so expressly to keep out “undesirable” cultural and
         religious “others.” There has been a recent moderating of political winds which may
         harken a return to Dutch tolerance by the general population. Or is it merely a result
         of extremist political parties losing ground due to other failures? And where has
         the Dutch judicial system stood during these political changes? 
      

      
      Chapter 7 will focus on the United States and its foundation as a Christian plurality
         embodying Enlightenment political philosophy. The United States has never had an institutionalized
         national religion and has always had a large immigrant population. The development
         of US law, while de jure secular, has historically been de facto mainline Protestantism with recent trends toward Christian ceremonial deism. Further,
         of the three countries studied, the United States has experienced the most active
         judicial involvement in the expansion of individual rights. 
      

      
       After looking at each of the countries separately, chapter 8 will investigate whether
         there are common factors at play or if the reactions are mere reflections of local
         conditions. Regardless of whether common factors are found, it is important to continually
         review the balance Western societies strike, or should strike, between the principles
         of equality and neutrality.  In a liberal democracy freedom of conscience/religion
         and speech are supposed to be given wide expression and only limited when absolutely
         necessary to protect order and other fundamental rights. However, are the ideas of
         toleration, equality, and freedom as much a result of the social and institutional
         structures in place as the ideal of liberal democratic theory? Is the practice of
         the ideal of tolerance merely the reinforcement of an already existing boundary of
         what is tolerable in the dominant culture? When the ideal of toleration is put into
         practice, is it just a reinforcement of the local culture’s definition of what is
         tolerable or is there a universal boundary which can be identified through the balance
         between the principles of equality and neutrality?
      

      
      Notes

      
      
         
            1. A perpetual pendulum is also called a Foucault pendulum and was first created in 1851
                  to prove the movement of the Earth. In order to counteract the friction of air, which
                  would eventually stop the pendulum, the pendulum in the UN building has a small electromagnet
                  underneath it.
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