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Introduction

In early March 2024, Danny Kahneman, the iconic Nobel Prize–winning scholar of human decision-making, celebrated his ninetieth birthday with a leisurely family vacation in Paris. After that he flew to Zurich to avail himself of the liberal Swiss laws on medical aid in dying (MAID) and ended his life in a clinic on March 27. Danny was still in relatively good health, but he wanted to avoid the prospect of a long, disabling decline. It was a carefully considered decision he had previously communicated to close friends.1 He would not have been able to carry out his plan in Paris, or at home in New York, since in those places MAID, also known as physician-assisted suicide, was not yet legal.2 MAID has been profoundly controversial, with proponents seeing it as preserving individual autonomy at the end of life, and opponents seeing it as premeditated murder.

Some of the most divisive controversies in our divided society are about which actions and transactions should be banned. Disagreements are fierce because arguments on both sides are often made in uncompromising moral or religious terms. Partisans on opposite sides of these morally contested issues sometimes seem to believe that not only do their opponents have bad arguments, they must be bad people.



This book is about morally contested markets—like the market for medical aid in dying—that some people would like to participate in but others think should be outlawed.

I’m an economist and market designer, and I think of markets as tools to help determine who gets what. Market design is an ancient human activity, and regulation is an intrinsic part of market design: Markets don’t have to either allow everything or ban everything. Market design tries to find ways to allocate scarce resources efficiently and equitably, and also to make them less scarce. To work well, markets not only need to be organized by rules that allow them to accomplish their goals, they also need social support. The goal of this book is to take moral and ethical concerns seriously, understand what’s behind them, and learn how to help people make their lives better in ways that can command sufficient social support to be implemented effectively.

Markets are all around us. While most markets use money, there are some markets that don’t. When we speak of marriage or dating markets, for example, we’re not just using a metaphor. That may have been less easy to see before so many marriages and romantic relations were begun using online dating apps, but those apps have a marketplace character that’s readily apparent. Today, many married couples report that they first met on the internet, using dating apps or other digital media to meet potential spouses (or dates, or one-night stands).3

Marriage and dating apps facilitate what have come to be called “matching markets.” And many of the hard-fought controversies about marriage and dating concern who can match with whom. Same-sex marriage, for example, only started to become legal in the twenty-first century, and it is still a source of controversy in many places, as interracial marriage was not so long ago.

Matching markets include those in which people are matched to kidneys for transplant, to jobs, to places in schools, sometimes with prices playing a role and sometimes without any prices at all. But, because people are unique, matching markets almost never depend entirely on prices the way commodity markets do. Employers care about whom they hire, colleges care about which students they admit, and students care about which schools they go to, and so in matching markets you can’t just choose what you want, even if you can afford it; you also have to be chosen. Matching markets are thus all somewhat like marriage markets, with courtship and offers and acceptances, and customs and rules for how matches are arranged.

Yet most markets set prices to help decide who gets what. Money is a profoundly impactful human invention. Its use as a medium of exchange allows people to exchange objects and services of value even with people they may never meet. But money itself can cause controversy. Its usefulness as a medium of exchange has also made it a store of value, which gives it enormous importance in modern societies. It can be a magnifier of inequality. So, some controversies about money reflect concerns about exploitation of the poor by the rich.

There are objections to charging money in ways perceived as inappropriate or excessive. In Europe, the medieval Church regarded charging interest on loans as a grave sin, although it did not disapprove of loans. Many jurisdictions today have laws against price gouging, typically interpreted as raising prices on essential goods during emergencies that made those goods scarce. Minimum wage (and living wage) laws prohibit offering employment at too low a wage.

A more modern set of controversies, particularly in medical contexts, has the opposite concern—that paying for certain things, or paying too much, can sometimes be exploitative of the poor. Many transactions that are regarded as permissible, or even praiseworthy, when made as gifts raise objections only when the giver is paid (i.e., when the transactions can be viewed as sales).

For example, much modern medicine depends on donations of kidneys for transplant, or blood and blood plasma for treating many life-threatening conditions. But it’s illegal to pay kidney donors almost everywhere, and to pay blood or plasma donors in most countries. There’s a worldwide shortage of kidneys for transplant. But much of the world has all the plasma it requires, because plasma donors can be paid in the US, and the US is the Saudi Arabia of blood plasma, annually exporting tens of billions of dollars’ worth of lifesaving plasma products to countries that are unable to collect all the plasma they need domestically from unpaid donors.

Often the legal bans against payments—for sex, surrogacy, kidneys, or plasma—arise from concern that payments could be an undue inducement that would cause poor and vulnerable people to be exploited or even coerced. (There’s a considerable divide between economists, who view payments as incentives, and some ethicists and others who regard money as coercive.) But the possibility of coercion involving donations that could be exploitative needs to be considered whether or not payments are involved. This concern has special force when asking or allowing people to assume risks that they are poorly equipped to bear if the risk turns out badly.

Bans can differ. In many countries it’s impermissible to pay a surrogate (to bear a baby for someone else), while in other countries even unpaid surrogacy is banned. But paid surrogacy is legal in most US states, while prostitution (paying and being paid for sex) is illegal, despite being legal in many other countries, and in some rural counties of Nevada.

So, morally contested markets cover a lot of ground. In many cases we’re dealing with what I like to call repugnant transactions.

Let’s call a transaction repugnant if all parties to the transaction want to engage in it, and others think they shouldn’t be allowed to for moral or religious reasons, even though those others can’t detect that the transaction has taken place unless someone tells them.

Notice that repugnance is different from disgust. Psychologists suggest that disgust originates as a universal human adaptation that serves to keep us away from sources of infection and disease, such as other people’s bodily fluids or feces. No restaurant offers to sell you a beverage made from other people’s saliva, because it would be disgusting; no one would want to buy it. But a repugnant transaction has fans as well as foes. So, when I call something repugnant, I’m not saying that I oppose it or that you should, but that it has opponents who raise objections primarily on moral grounds.

This definition of repugnance excludes controversial transactions that people think should be banned because of obvious harms, like selling goods that pollute the air or water. It’s easy to see why those transactions are problematic: Engaging in them harms others. Economists call these harms negative externalities—transactions with negative externalities have a negative effect on external parties (i.e., they harm people who aren’t party to the transaction). But some of the most important and perplexing controversies may not involve harms to those who would ban them, at least not harms that are easily measurable or even directly noticeable. Nevertheless, the moral objections raised against repugnant transactions may involve perceived or conjectured harm to others—part of the controversy may even be whether such harms exist.

Consider same-sex marriage, a transaction whose legal status in much of the world has radically changed in the twenty-first century. It’s a prototypical example of a repugnant transaction: Two people want to marry each other, and some other people think it shouldn’t be allowed, often for reasons related to religion. And you can’t tell if someone is married unless they tell you, for example by wearing a wedding ring. The negative externality that an opponent of same-sex marriage might fear is that legalizing it would set us on a slippery slope to allowing other kinds of transactions that we (or they) could come to regret.

In vitro fertilization (IVF) is another example of repugnance in the market for medical care. When Robert Edwards won the 2010 Nobel Prize in Physiology or Medicine “for the development of in vitro fertilization,” several million babies had already been born through IVF. Edwards’s accomplishment was celebrated in Stockholm with trumpets at a televised banquet at the City Hall. At the same time, he and the technology he helped develop were bitterly criticized. Some people felt IVF was impermissible because murder was committed when embryos, created for IVF in excess of those actually used, were discarded. A Vatican spokesperson declared that these were essentially murders “for which the new Nobel prize winner is responsible.”4

The controversy about IVF makes clear just how profound disagreements can be. Many millions of people now owe the lives of their children, or their own lives, to IVF and regard it as life-giving, while opponents think of people conceived through IVF as each being a survivor of a massacre of the innocents.

The related controversy about abortion is once again at the forefront of discussions in the US. The 2022 Supreme Court decision in the case of Dobbs v. Jackson Women’s Health Organization overturned the 1973 ruling in Roe v. Wade, which had established a right to abortion in some circumstances.5 In his concurring opinion, Justice Clarence Thomas stated that the court should further consider overturning similar decisions establishing rights to contraception, same-sex marriage, and private consensual sex between adults.6 So, some controversies, even those that appear to have been resolved, may never entirely go away. (In 2025 the Southern Baptist Convention, the largest American Protestant denomination, voted to pursue overturning the legalization of same-sex marriage.)7

I’m far from the first to think about repugnance. In 1780, the utilitarian philosopher and economist Jeremy Bentham used the word antipathy:

By “the principle of sympathy and antipathy” I mean the principle that approves or disapproves of certain actions not because of their tending to increase or lessen the happiness of the party whose interest is involved, but merely because a man finds himself disposed to approve or disapprove of them.8

What weight should be put on repugnance or antipathy, compared to the rights of consenting adults to engage in transactions they desire and that don’t appear to harm anyone else? Many current controversies reflect this question. Should marijuana be legal? Prostitution? How about doctor-assisted suicide for people who desire death with dignity?

This brings up the relationship between repugnance and paternalism. Does getting what we want make us better off? If you have raised small children, you know that they sometimes must be restrained from getting what they urgently want, if it will make them unsafe or unwell, or sleepy at school the next day. In the context of child-rearing, paternalism (“parentalism”?) is something we approve of. Parents who leave their children inadequately supervised may be guilty of neglect.

But how about ordinarily competent adults (i.e., those of us former children who have had enough birthdays to be legal adults)? The thriving field of behavioral and experimental economics has convinced even economists that we humans may not always be good at perceiving and acting in our own best interests, especially when we are stressed. So, among the issues to consider are whether some of us, in some situations, might benefit from protection from our own decisions—and the costs, benefits, and efficacy of attempts to provide such protection.

Repugnance can thus arise both from a lack of empathy toward those who want or need to transact in a particular way (think of at least some of the opposition to same-sex marriage) and from the almost opposite concern of protecting the vulnerable from coming to harm by making or being forced to make bad choices, should those choices be available (as when potential kidney or plasma donors might be paid to donate, or when medical aid in dying is an option).

Not all morally contested markets are controversial because of questions as fraught as when life begins, and not all repugnant transactions are as important as those involving kidneys, narcotics, or surrogacy. It’s a felony in California to sell horsemeat for human consumption, for example, even though (or more accurately, because) many Californians come from parts of the world where horsemeat is eaten with pleasure. Californians registered their repugnance in a 1998 referendum that won 60 percent of the votes cast. (Some people might have other reasons to oppose the sale of horsemeat—they might sell beef, for example—but the campaign to ban horsemeat focused on repugnance.)

California’s law against selling horsemeat exists precisely because consuming horsemeat isn’t universally disgusting—what makes it a repugnant transaction is that at least some people want to eat horsemeat, while others don’t want them to. (You may feel disgusted if someone else eats horsemeat, but my point is that you have occasion to do so only because some people consider horsemeat good food.)

While some repugnancies fade away, new ones can emerge. Some ancient—even biblical—repugnancies have begun to recede (as in the case of interest on loans), although we’ll see that they didn’t disappear easily, or completely. But other things that used to not be so repugnant have become much more so, like indentured servitude. Today you can’t sell yourself into temporary slavery—indentured servitude is not a legal labor contract, even when entered voluntarily, although it was once the most common way to buy passage from Europe to North America. And there’s a constant flow of new technologies that, like IVF or kidney transplantation, present previously unavailable options that challenge existing conventions and may arouse repugnance.

Note that being repugnant and being banned aren’t the same thing. There are transactions that are legal while repugnant (like prostitution in many countries), and illegal transactions that a majority of voters would like to legalize, so laws and repugnancies change on different schedules. But finding a banned market where many people are flouting the ban is a good way to find a repugnant transaction, so I’ll concentrate a lot of attention on legislative bans and court decisions, and efforts to circumvent them. Repugnance is an area in which law and economics become closely connected. In the US many controversial markets find their way to the Supreme Court.

If morally contested actions and transactions are criminalized and banned, black markets may spring up to fill the demand. These can sometimes be quite troublesome: Before 1967, abortions were illegal in all US states but were available from unlicensed and often dangerous medical practitioners. And we have failed to eliminate black markets for heroin and other illegal drugs despite a war on drugs. Drug markets continue to disrupt lives, not just wherever drugs are consumed but also where opium poppy and coca are grown, and drug cartels compete violently with each other and with governments.

Banning a market in which some people nevertheless want to participate may be the first step in designing the illegal black market that will emerge.

So, how should we think about controversies like these that, unresolved, lead to potentially avoidable suffering and death? How should we compare the harms that may come from black markets with the harms that might come from legal markets in which vulnerable people may be disadvantaged, or from the absence of legal markets, which may leave critical needs unmet?

For instance, if it’s acceptable for a healthy person to donate one of their kidneys to save the life of a friend, would it be okay if that healthy person were paid a substantial sum of money to give a kidney to a stranger? How about if that healthy person were poor, or desperate, or ill-informed of the risks? What kinds of tradeoffs, if any, may we consider if saving the lives of many patients might raise a risk of harm to some donors? And while we work on resolving these issues, what can we do to reduce the lack of transplants that makes kidney failure one of the top ten causes of death around the world?

I first became interested in repugnant transactions through my work on increasing the availability of kidney transplants. In the US there are approximately a hundred thousand people on the ever-growing waiting list for kidney transplants from deceased donors, but we only manage to do about twenty thousand such transplants annually, so the wait is long, hard, and dangerous, as thousands of people die each year while waiting. We also do roughly six thousand transplants a year from living donors, which are possible because a healthy person has two kidneys and can remain healthy with one. One reason there aren’t more living donor transplants is that a kidney has to be well matched to the recipient, and some intended donors who want to give someone a kidney are unable to because their kidney isn’t compatible with their intended recipient.

The situation of kidney patients is similarly grim throughout the developed world, and much worse in the developing world, where transplants are largely unavailable. Most people who need transplants have to wait a long time, and many die without getting one, because the supply of transplantable kidneys is much smaller than the need.

When economists see long queues for scarce resources, we suspect that prices aren’t being allowed to help increase supply. Indeed, the law in the US and most of the world says that kidneys must be gifts; their price must be zero. So, any attempt to raise the supply of kidneys by compensating donors would have to overcome the almost worldwide repugnance for such a transaction (although one by-product of this debate is that there is finally some limited movement toward reimbursing living donors for the costs they incur to donate a kidney).

Despite it being illegal, there are people who would like to buy a kidney, and people who are willing to sell one of theirs. There are black markets in which kidneys, and the medical services needed to transplant them, can be bought and sold. Outlawing transactions that people want to engage in can drive them underground, forcing participants to deal with, rely on, and become criminals.

My market design colleagues and I helped transplant professionals organize kidney exchange, which has become a standard form of transplantation in which kidneys are exchanged among patient-donor pairs, without any money changing hands, so that a patient can receive a compatible kidney from another patient’s intended donor. (Kidney exchange now contributes about 30 percent of the living-donor kidney transplants in the US.) That matching market has saved thousands of lives, but it hasn’t ended the severe shortage of transplants. And so it hasn’t ended the controversy over whether we should be trying to increase the supply of transplantable kidneys by relaxing the ban on paying donors.

Thinking about repugnance, and its well-founded and not so well-founded origins, will force us to think about tradeoffs. In our personal lives we make tradeoffs all the time, consciously or unconsciously, between the desired and undesired outcomes of actions we may take. (Should we eat another piece of cake? Agree to an invasive medical test?)

Societies too must make tradeoffs. For example, both bad and good things come with the legal, regulated sale of alcohol—like alcoholism and drunk driving, and champagne toasts, good wine, and aged whiskey. All of those things were diminished—bad and good together—when the United States amended the Constitution in 1920 to largely outlaw the sale of alcohol during the period called Prohibition, an attempt that also gave us bootlegging and organized crime. Prohibition was judged to be so unsuccessful that it was repealed by re-amending the Constitution in 1933.

Similarly, we could hardly have today’s far-reaching global capitalist economy if there were no market for capital—if interest still couldn’t be charged on loans, and banks could offer only safe-deposit boxes rather than interest-bearing deposits, and if companies and governments couldn’t raise funds by selling bonds. However, bank failures and credit crises have taught us something about how capital markets need rules and regulations to reduce the risks that poorly designed markets can bring, and how these rules need to be kept up-to-date as new financial instruments are invented that require new rules to be introduced and old ones to be retired.

So, we inevitably have to deal in tradeoffs, even if we don’t like to think about them. And when we think of issues as bearing on morality (or liberty, or justice, or fairness), we may be less willing to engage in discussions of the tradeoffs we make implicitly whenever we make decisions that have consequences. Even considering certain tradeoffs may arouse repugnance, if they impinge on “sacred values.”9

Tradeoffs are economists’ stock in trade. Any complicated human activity, like trying to make markets work well, or trying to ban them, has the potential to create both good and bad outcomes. Market design is about deciding what tradeoffs we can’t avoid, which ones we are prepared to make, and then crafting (and recrafting) rules of engagement to get as favorable a mix of good and bad as we can.

But, just as there are some tradeoffs we may never wish to make, there are many others that we should or even must consider. Transactions that can improve the welfare of the people involved shouldn’t be forbidden without reasons commensurate with what society and its individual members lose by forbidding them. And it won’t be enough to figure out what we want—we also need to figure out what we can get. We shouldn’t confuse our desire for there to be zero drug addicts with thinking that we can achieve that by making addictive drugs illegal, for example.

What we can or can’t get will often be at the heart of how we need to think about repugnant transactions. To be clear, compare laws that make the sale of heroin a crime with laws criminalizing acts like murder or (to follow the money) acts like hiring a hitman to kill someone. We have had more than a hundred thousand opioid overdose deaths in some years in the US, but (only) about twenty thousand homicides, almost none of which were committed by hitmen.10 Why are bans on murder for hire so much more effective than bans on selling addictive drugs? The penalties are not so different in practice: Almost half of our federal prisoners have drug convictions.11 An important difference is that no one wants to be murdered (it’s not a repugnant transaction, it’s a lethal assault). But drug users do want to buy drugs.



That is, murder is a crime with an unwilling victim, but the parties to a drug deal may plausibly regard it as a victimless crime. The same can be said about voluntary sex workers and their customers, surrogate mothers and infertile intended parents, and the willing participants in many other repugnant transactions that are crimes in some places. This is why laws criminalizing a large variety of repugnant transactions are ineffective, at least to some degree, and may produce serious unintended consequences. When a repugnant transaction is declared a crime, all of those who wish to participate in it become potential accomplices in subverting the law.

We may yet see a return to black market abortions in states that ban legal abortion, although hopefully not ones as dangerous as in the pre-Roe period. More likely, we’ll see abortion bans in some states circumvented by the cross-border sale of drugs to induce abortion and by travel to states where it remains legal. (When abortion was illegal in Ireland, the phrase “taking the boat to England” was sometimes understood as a synonym.)12

So, tradeoffs are involved. Suppose we agree (although not everyone does) that heroin and crack cocaine are terrible drugs that can never be used safely and always have the potential to devastate those who are enticed to use them, who may be among the most vulnerable of us.13 We can, nevertheless, consider the tradeoffs between making their sale and use a crime, which results in long imprisonments for many people, or adopting other policies.

Should we decriminalize narcotics, perhaps by making them legal prescription drugs? (Making a legal market for narcotics doesn’t mean there couldn’t be well-designed rules and regulations; e.g., it doesn’t automatically mean drugs would be sold in vending machines in schools.) It seems to me the answer should depend at least partly on what the consequences will be. If legalizing drugs in some appropriate way would increase addiction at most slightly, but would enormously decrease crime, deaths from overdoses, and disruption of communities, then I’d be in favor. But if addiction would increase enormously and crime would decrease at most slightly, then I’d be against. So, evidence would be useful, and we need to think about how to gather it (e.g., in places where decriminalization of some drug use has been tried).14 One thing we already know from abundant evidence is that making narcotic drugs illegal hasn’t succeeded in making them unavailable, or even too expensive for addicts to obtain (perhaps by resorting to more ordinary crimes like theft and robbery). But we’ve also begun to learn that simply decriminalizing possession of drugs (in the few places it has been tried) isn’t by itself a solution.

Much of this book will be descriptive. My hope is not to write another book in which the author explains why he or she finds something objectionable, or not, and argues that you should agree. Because markets need social support, it will be helpful to explore not just what we as individuals find objectionable or acceptable, but what others find abhorrent or attractive, and why. Empiricism is going to be our friend here, because we can learn something about what tradeoffs to consider by looking at the ways some markets are treated differently in different societies and jurisdictions. We can learn from both relatively unsuccessful and successful efforts to ban markets, like the markets for alcohol, narcotics, and hitmen.

So, debates about repugnant transactions shouldn’t be evidence-free. Evidence can be brought to bear not only on tradeoffs between outlawing or legalizing and regulating certain transactions, but also on what repugnancies are found in different populations, and what hypotheses and beliefs support these repugnancies, and hence what options may be available to influence social norms. (I once gave a talk in Berlin about controversial markets and focused on three: prostitution, surrogacy, and kidney exchange. German and US laws were precisely the opposite on those three: Prostitution was the only one legal in Germany, and the only one illegal in most of the US.)

But in many cases connected to repugnant markets, little evidence is available, either because there aren’t legal markets whose effect can be judged, or because there presently are legal markets, which makes it difficult to assess how effective any proposed ban would be. We can still identify some of the relevant tradeoffs about which it would be desirable to have evidence, and devise strategies for collecting such evidence.

In 2007 when I published my first paper on this topic, “Repugnance as a Constraint on Markets,” I tried to lay out, as a social scientist, the issues that cause some markets to be controversial. I discussed the nearly universal ban on compensating kidney donors, even though lifesaving kidneys for transplant are in very short supply. On the question, “Might it be okay to compensate kidney donors?” I am well acquainted with people who feel passionately on each side. I know people who think that compensating appropriate donors is an obviously good idea that would save many lives, and people who think it’s the kind of bad idea that only bad people have, that would inevitably exploit the poor and vulnerable.

One of the incidental compliments I got on how well my article presented the issues is that people on both sides said to me something like this: “I thought you gave a fair presentation of both sides of the argument. But I could tell that you really agree with me.”

The reason that’s a compliment when it comes from both sides is that, if indeed I succeed in presenting all sides fairly, and you have a side, it’s natural that a fair presentation of your side will seem compelling to you, so you could think I’m putting my thumb on the scale in your favor. In that article, I tried not to put my thumb on the scale, and in this book I’ll continue to try to present all sides of a controversy fairly. I’ll surely fall short of that in some cases. (Disputes about morality seem to make it particularly difficult for disputants to fully appreciate opposing positions.)

But I do indeed have personal opinions on many of the issues I’ll discuss. Some are also professional opinions—I think we should inform our policy discussions with high-quality evidence, so that we can weigh the consequences of our actions, and not give ourselves the luxury of judging ourselves (and the policies we advocate) only by our intentions.



In general, I think we should at least carefully consider regulating (rather than banning) what we can’t prevent. In this book I’ll therefore feel free to conclude some discussions by indicating not just what evidence I think we should gather, given the problems we presently face, but also what actions might be called for now, given the evidence we presently have.

We have a collective responsibility to think carefully about, and periodically assess, whether current rules for controversial markets are working well, and if not, how we should go about changing them.

My goal is not to tell you what to think, but to help you think. I’ll have some suggestions, sometimes about policies we might adopt, and sometimes just about what experiments and investigations we should consider, to inform ourselves about what to do. It is often not so useful to simply think hard about how we should support, oppose, or regulate controversial markets: It can be more helpful to think about what kind of evidence we need to guide us, and how we might gather it. (And although conducting experiments is among the most reliable ways to gather evidence, experiments themselves can provoke repugnance.)15

My larger goal in this book is to discuss how we should think about building societies that support human welfare, balancing the rights of people to pursue their individual and mutual goals with the need to protect society’s most vulnerable members from harms that might arise from markets, including black markets, growing without boundaries. It’s a discussion that will let us glimpse fascinating stories of how people pursue some of their most fundamental desires when society puts obstacles in their way.

So, this is a book about tradeoffs, and controversies about those tradeoffs, and how to design markets to make tradeoffs humanely, beneficially, efficiently, and well. It is not a book about moral absolutes. It is a book about moral economics.

My approach will be to consider specific contested transactions in particular markets. While I won’t directly address large-scale phenomena such as income inequality, it will be evident in many cases that there would be less repugnance if there were no poverty. We’ll want to keep an eye on when forbidding some transactions protects the vulnerable from dangerous market forces, and when “vulnerable” might sometimes be a label that denies to the poor opportunities that are appropriately available to the more fortunate.

The book begins with the intimate transactions that are at the foundation of human societies and are responsible for so much controversy: sex, reproduction, and family formation by choice via marriage and adoption. There are repugnancies about who can match with whom, and how. There are controversies about who can pay whom for what, including concerns about exploitation. And some fear society might slide down slippery slopes if new technologies are allowed to disrupt the status quo, while others hope these technologies will allow new freedoms. These things interact with one another: Technological developments concerning reproduction have interacted with changing social norms about who can have sex with whom, and what kinds of families can have and raise children.

Next, I focus on attempts to prevent harm, whether physical harm, in the case of alcohol and drugs, or exploitation of the financially vulnerable. Prohibitions often don’t work as intended: Bans can cause more or different harms than the ones they are intended to prevent. This is partly because things that are harmful in excess may sometimes be beneficial, or even essential, such as addictive drugs that are also prescription painkillers, and high-interest loans that can address financial emergencies. However, regulating these markets well is difficult, so the blunt instrument of a ban still attracts substantial support.

Then, controversies involving questions of life and death allow us to see how repugnance is encountered from the cradle to the grave. I’ll describe the moral arguments for and against medical aid in dying, as well as questions about incentives when it comes to healthy humans participating in vaccine research trials or donating kidneys or plasma. These chapters show how repugnance is addressed differently in different countries, which can suggest opportunities for experimenting with different forms of regulation and assessing the tradeoffs that they offer compared to one another or to outright bans.

Finally, I’ll anticipate emerging developments in controversial markets, linking lessons of past controversies likely to be important in the future. I conclude with some discussion of how we might collectively think about the controversies that divide us, and on what is, and how we might pursue, moral economics.

I hope that you, my readers, will engage thoughtfully and with an open mind about the concerns that cause these controversies, including concerns you may not share, and that you will pay attention to the available evidence about the consequences that accompany the choices we make as a society.

I also hope that this book will help you form your own opinions about morally contested markets, both those discussed here and others. My goal is to help you decide when to accept the status quo and when to advocate for changes, with the aim of freeing people to live their best lives, whether by allowing, limiting, or withholding choices, in matters of both life and death and everywhere in between.




I.

INTIMATE AFFAIRS

For most of human history, heterosexual sex had a high likelihood of resulting in pregnancy and childbirth. So, some of the oldest attempted restrictions on human behavior, in religious commands and moral codes, forbid sex and reproduction outside of an officially sanctioned marriage between a man and a woman. The ban on sex before marriage serves as an attempt to assign paternity, protect new mothers, and prepare parents-to-be at least minimally to care for a newborn and raise a child. Accordingly, the three chapters in this section on intimate affairs will be about sex, reproduction, and marriage and adoption.

Over the last hundred years all three of those things, and the social norms and controversies surrounding them, have been influenced, at least indirectly, by technology. The development of relatively reliable contraception reduced the risk of premarital pregnancy and started to increase acceptance of the view that sex needn’t always and only be about children. And developments in assisted reproductive technology, such as in vitro fertilization (IVF), enlarged the possibilities for conception, and helped expand social acceptance of who could have sex, form families, and become parents.

Many other factors contributed to these changes. Families are important to society for many reasons, not only for the protection of mothers and children. And ancient moral codes and religious strictures also serve multiple functions. So, concerns about what kinds of intimate transactions would receive social support—who could make love to and marry and start families in novel ways with whom—played out in courtrooms, legislatures, and black markets. Changes in law, custom, and social norms came slowly, piecemeal, and amid struggle involving concerns that the new opportunities to loosen the traditionally tight connections between sex, marriage, and reproduction might undermine delicate social equilibria in far-reaching ways.

These controversies and their hard-fought, sometimes fragile resolutions have gone through many twists and turns, with technology intersecting with law and economics in ways large and small. That’s a pattern we’ll also see regarding less intimate transactions and the social changes that have accommodated them, throughout this book.





Chapter 1

Sex

Sex is a good place to start a discussion of repugnant transactions. Two (or more) people very much want to have sex with each other, and other people don’t want them to. If the sex in question were to be conducted in reasonable privacy, then we might have a repugnant transaction of the sort that others wouldn’t even know had happened if they weren’t told. Of course, it isn’t always so simple.

Perhaps the objection is because the people who want to have sex with each other are unmarried people, or young teenage people, or people of the same sex. Or maybe it is because the sex they propose is of a sort that doesn’t directly lead to children, or—if they are unmarried—because it might lead to children, or harm future marriage prospects, or perhaps because it is conducted in ways and with partners that might risk transmitting disease, or leave paternity of children in doubt. Or maybe it is with partners some find inappropriate (think Romeo and Juliet), or because it might not lead to marriage, or because it might (Romeo and Juliet again).

These aren’t pointless objections; sex is powerful and consequential, and some people, particularly young people, sometimes need to be protected from it. Nor are these just personal objections; often they have been embodied in laws. Just as sex can have consequences, so can laws against sex, and sometimes these consequences too are of the gravest sort.

Consider the case of Alan Turing, perhaps the most impor­tant computer scientist who has yet lived. A British citizen, he was one of the quiet heroes of World War II, who led the codebreaking effort that cracked the German Enigma code, a feat believed to have substantially shortened the war. He pioneered the mathematics of general-purpose computation through the idea that is today called the Turing machine. His idea for how to test computers for human-quality intelligence is called the Turing test. The most important prize for modern computer scientists, often called the computer science Nobel, is the Turing Award. Yet after the war, in 1952, Turing was prosecuted and convicted of homosexual sex with another consenting adult (“gross indecency” in the British law of the day).1 He was chemically castrated as part of his sentence. He died of cyanide poisoning in 1954, by his own hand according to the inquest. He was forty-one years old.

Repugnance can kill.

But repugnance, even of the strongest sort, can change over time. Turing was granted a royal pardon on Christmas Eve of 2013. Even sixty years too late, this didn’t come easily. An earlier campaign to have him pardoned failed in 2011 when the justice secretary concluded that he had been “properly convicted.”2 And it wasn’t until January 2017 that the UK posthumously pardoned thousands of other men who had been convicted of same-sex offenses that were no longer crimes in Britain, by passing what was called Turing’s Law.3 A similar pardon was passed in Germany that same year, only then reversing convictions that had been pursued with particular vigor during, but also after, Germany’s period of Nazi rule.4

But despite widespread repugnance, legal bans, relentless prosecution, and cruel punishment, the drive to connect with others makes it impossible to completely suppress sex, in any of its many varieties.



With so many restrictions on sex, but so much desire for it, it is hardly surprising that there are black markets. Even in the days when homosexuality was a crime, many cities around the world had neighborhoods in which gays were welcomed, or at least tolerated. In the United States, San Francisco and New York City had bars and bathhouses where consenting adults could meet and engage with each other in safety from prying eyes and the law. But even in these places, safety was only relative.

Today in Greenwich Village, in Manhattan, you can visit the Stonewall Inn, which in 1969 was a bar that welcomed gay and transgender customers. Like other such bars, it was the target of occasional police raids. In 1969 the patrons of the inn and residents of the community resisted a police raid on the establishment, and subsequently reacted with several days of clashes with the police. Today the Stonewall Uprising is remembered as one of the starting points of an organized lesbian, gay, bisexual, and transgender (LGBT) civil rights movement in the United States. President Barack Obama designated the site as the Stonewall National Monument in 2016.5

This monument reflects the fact that, although persecution and cruelty fade more slowly than legal prosecution, the past decades have seen some significant changes in how homosexuality is viewed in much of the world. (Not so much yet in Africa, or in the former Soviet Union, or in Brunei where it was not long ago made punishable by stoning to death.)6 Anti-sodomy laws in the US (which sometimes criminalized “unnatural” sex even between married heterosexual couples) were declared unconstitutional by the US Supreme Court in the 2003 case of Lawrence v. Texas, which overturned the Texas law.7

The US military has struggled for years with how to deal with homosexual soldiers, and for some time adopted an intermediate policy of “don’t ask, don’t tell,” which permitted gay and lesbian soldiers to serve as long as they did not reveal their sexuality. Gay and lesbian soldiers can today forthrightly serve honorably in the US armed services. In 2024 President Biden pardoned soldiers who had been court-martialed prior to 2013 for engaging in consensual homosexual sex.8 However, while one of President Biden’s first acts as president in January 2021 was to repeal a ban on transgender soldiers, one of President Trump’s first acts when he returned to office in January 2025 was to reinstate that ban.9

Decriminalizing consensual sex involving civilians did not come easily either. In 2003, the attorney general of Alabama, William H. Pryor Jr., filed a brief urging the Supreme Court to uphold the Texas law that made same-sex sex a crime, and he argued in part that there is a slippery slope—that any law permitting gay sex “must logically extend to . . . prostitution, adultery, necrophilia, bestiality, possession of child pornography, and even incest and pedophilia.”10 Judge Pryor became an appellate judge, and was named by President Trump as a possible candidate for the US Supreme Court, an indication that his strong opinions in favor of laws banning same-sex sex and other sexual conduct remained popular among some Americans at the same time that laws criminalizing same-sex encounters were being repealed.11

It’s not just same-sex sex that has seen a relaxation of legal and popular repugnance. Sex among high school–aged students (at least the older ones) is not regarded as a major problem in much of the Western world, even though many high school students are younger than the age of legal consent.

Some kinds of sex still provoke widespread disapproval. Sex by adults with minors remains a crime. A 2013 survey of Americans by the National Opinion Research Center at the University of Chicago found about 70 percent of respondents felt that sex among teenagers aged fourteen to sixteen was “always wrong.” An even higher percentage (80 percent) felt that way about extramarital sex, while much smaller percentages (20 and 40 percent) felt that way about sex before marriage or between same-sex pairs, respectively.12 Related surveys in 2022 and 2023 show year-to-year fluctuations, with increasing acceptance of many kinds of relations, and a continuing strong disapproval of adultery.13 (Nevertheless, surveys of Americans show that adultery has by no means disappeared, despite disapproval that dates back at least to the biblical Ten Commandments.)14



One kind of sex that was not even included in most surveys, perhaps because the surveyors felt that repugnance was likely to be universal, was incest. The pioneering sociobiologist E. O. Wilson wrote that one of the most general findings of evolutionary biology is how widely incest is avoided across species.15 He wrote that incest isn’t repugnant only to humans: Other mammals also don’t mate with siblings.16 There are good evolutionary reasons for such reserve to be widespread, because harmful recessive genes can become concentrated through inbreeding, which leads to sickly offspring who may not live to reproduce themselves.

But how should we humans think about incest, and how do we? It isn’t just inbreeding that bothers us. The ancient repugnance to incest (e.g., in Leviticus 18) is more expansive than a ban motivated entirely by healthy children—forbidden sex includes violation of family boundaries of all kinds, including sex between a man and his living wife’s sister. Children brought up communally in early Israeli kibbutzim didn’t marry each other; they treated each other as siblings even though they were not. The following little exercise in self-examination is from Jonathan Haidt on “moral ­dumbfounding”—feeling sure that something is wrong without being able to find a reason. He asks people to read the following paragraph, and then queries them whether the action described was wrong:

Julie and Mark are brother and sister. They are traveling together in France on summer vacation from college. One night they are staying alone in a cabin near the beach. They decide that it would be interesting and fun if they tried making love. At the very least it would be a new experience for each of them. Julie was already taking birth control pills, but Mark uses a condom too, just to be safe. They both enjoy making love, but they decide not to do it again. They keep that night as a special secret, which makes them feel even closer to each other. What do you think about that? Was it OK for them to make love?17



Note that Haidt’s paragraph tries to disarm the most usual objections to incest, that it might lead to pregnancies with compromised children, or that it might lead to emotional harm to the siblings or to other members of their family.

Haidt reports that, indeed, those usual objections were successfully disarmed among his subjects. He writes, “Most people who hear the above story immediately say that it was wrong for the siblings to make love, and they then begin searching for reasons. . . . Eventually, many people say something like, ‘I can’t explain it, I just know it’s wrong.’”

Nevertheless, even laws against incest (among adults) may be on the retreat, with the thought that not everything that is repugnant should be illegal. While I don’t think there’s any jurisdiction where marriage between siblings or between a parent and child is legal, and some jurisdictions forbid first-cousin marriages, incest between consenting adults is not itself often prosecuted as a crime.

Repugnance and shame may go together, and for this reason incestuous sexual assault of children, within families, is likely to be an underreported crime.18

Other long-ostracized unconventional sexual practices—for example “BDSM” (bondage, domination and submission, sadism and masochism)—have emerged from the shadows and are featured (gently) in popular books and movies like Fifty Shades of Grey. Nevertheless, repugnance also remains, and BDSM enthusiasts sometimes fear that their doctors and others might think ill of them. A 2016 article in the Journal of Sexual Medicine, called “Fifty Shades of Stigma,” recounts how BDSM participants may choose not to “come out” to their doctors, “with anticipated stigma being the most common reason for avoiding disclosure.” The National Coalition for Sexual Freedom maintains a list of “kink-aware” doctors who “are informed about the diversity of consensual, adult sexuality.”19 The law about what constitutes consent in BDSM sexual encounters is also still unclear. Unlike prizefighters who essentially agree to be assaulted in the course of a boxing match, it isn’t clear what constitutes consent to be harmed in a sexual encounter, and encounters that go wrong are sometimes adjudicated in criminal court.20

BDSM is also sometimes referred to as “power exchange,” which years ago added unexpected spice to an internet search I did for markets for electric power, which are also called power exchanges. I found myself guessing before clicking (e.g., the Victorian Power Exchange turns out to be the electricity market for the Australian state of Victoria, while the Power Exchange—SF Station is something else entirely).

At the same time as repugnance to BDSM-style power exchange is diminishing, concerns about different kinds of power are causing other sexual liaisons—such as those between presidents and White House interns, or college faculty and students—to meet with increased disapproval and regulation.21 The concerns include whether liaisons in which one partner may have power over the other can be reliably voluntary, or can be conducted without involving negative externalities to others in the community, or to the institutions in which they work.

When I began teaching in 1974, there were few formal rules regulating sexual and romantic relations between faculty and students, although my sense is that undergraduate students were already regarded as deserving of protection, even when they were legal adults. My wife and I met when I was an assistant professor and she was a graduate student in another department (we were both legal adults, and folk dancers besides), and no one thought there was anything unusual or repugnant about that. Today things might be different: A few universities forbid sexual and romantic relations between any faculty and any student, and many forbid relationships between faculty and students who might have a reasonable chance of encountering each other in their academic work. That of course does not mean that such connections no longer take place, particularly in college towns where much of the population is either employed or enrolled at the same school, but it changes the potential consequences.



There were sometimes consequences to sexual relations between professors and students in earlier times too. We still remember Abelard and Heloise (whose twelfth-century love ended in castration and a nunnery).22 And not just professors and students: Future generations may speak of Clinton and Lewinsky in much the same way.

The twenty-first century has also seen a variety of new laws against sex between a person and an animal.23 That repugnance dates back at least to biblical times: In Leviticus (20) the penalty is death for both the person and the animal. Some of these new laws against bestiality were passed in response to perceived gaps in legal regulation that arose following the repeal of laws criminalizing “unnatural” sex of all kinds, as repugnance to homosexuality diminished. When social norms regarding sex were very restrictive, legislators and prosecutors felt that what was unnatural would be apparent, but more permissive social norms have led to increasingly specific (and narrowly specified) legal bans.

On the whole, there has been a widespread liberalization of attitudes toward sex among consenting adults. But for one kind of repugnance there are still high barriers: There are many legal restrictions and outright bans on buying or selling sex. This is one of those cases in which adding money to a transaction can transform it from relatively acceptable to deeply repugnant. Money is what turns sex into prostitution.

Despite widespread and long-standing repugnance, prostitution is sometimes called the oldest profession.24 Yet, even where prostitution is legal, sex workers rarely receive the social approval that, say, tax collectors enjoy. Nevertheless, legal bans are largely ineffectual, and prostitution has proved hard to eradicate; it is still widely practiced around the world.25 Like narcotics, the market for sex is easy to disapprove of but hard to eliminate.

We can learn something about the market for paid sex from the variety of ways that laws around the world have attempted to regulate or eliminate it, and from how the resulting illegal black markets are structured. While the buyers and sellers of sex can have any sexual identity or orientation, I’ll concentrate here on the largest part of the market, which involves sex sold by women and purchased by men (but note that there is also a reasonably active market for sex sold by men and purchased by men, and smaller markets of other sorts).26 Let’s take a look at some of these markets for prostitutes, from courtesans to call girls to streetwalkers and trafficked children, in the US and around the world, after which we’ll be in a better position to think about what laws banning the sale of sex accomplish or fail to accomplish.

I’ll start with the high-priced black market that led to the resignation of the governor of New York in 2008. Keep in mind that prostitution is illegal—both buying and selling—everywhere in the United States except for some counties in Nevada (and briefly, as I will describe, in Rhode Island), so the events and marketplaces described next involve black markets that operate despite the law, and outside of it.

Eliot Spitzer was governor of the state of New York for just over a year, from January 1, 2007, to March 17, 2008. Why so short a time? Spitzer’s story is a Greek tragedy.

After briefly practicing law, Spitzer became a prosecutor on the staff of the Manhattan District Attorney’s Office, and then he entered politics, with financial help from his wealthy family, by running for election to be New York state attorney general. He won the office on his second try and served two terms, from 1999 through 2006. As the state’s chief law enforcement officer, he prosecuted suspected lawbreakers with considerable vigor and success. While his most high-profile cases involved financial misdeeds on Wall Street and elsewhere in New York, he also prosecuted individuals accused of a full menu of criminal activity, including prostitution.

After he won the gubernatorial election in 2006 and took office, some unusual financial transfers he made came to the attention of the Internal Revenue Service (IRS). The transfers seemed designed to conceal both to whom they were going (they were made to an offshore holding company) and that they came from Spitzer (large transfers were broken up into chunks smaller than $10,000 to avoid automatic reporting requirements). The IRS referred the matter to the Federal Bureau of Investigation
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