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PROLOGUE

	The Oath and the Office

	

	 

	Every presidency begins with thirty-five words.

	"I do solemnly swear that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States."

	The oath is prescribed by the Constitution itself, in Article II, Section 1. It is the only oath whose exact wording the framers specified in the document — a detail that tells us something about how seriously they regarded the moment of its taking. Every other federal officer swears an oath whose language Congress determines. The president alone speaks words that the Constitution puts in his mouth. And those words contain, in compressed form, the central tension of the office: the president swears both to execute — to wield power, to act, to govern — and to preserve, protect and defend — to restrain himself, to honor limits, to serve something larger than his own will.

	This book is about that tension, and about what happened to it.

	Most accounts of the Trump presidency are accounts of politics — of decisions, conflicts, personalities, and consequences. This one is an account of law. It asks a different set of questions than the political accounts ask. Not what did the president do, but what did the law permit him to do? Not was it wise, but was it constitutional? Not how did it look, but what precedent did it set? It treats the presidency not as a political phenomenon but as a legal institution — a creature of the Constitution, bounded by doctrine, defined by the accumulated decisions of courts across more than two centuries.

	This is not a narrow or technical inquiry. The legal questions raised by the Trump presidency were among the most consequential constitutional questions in American history. What are the limits of executive power? Can a president be investigated while in office? Can he be prosecuted after? What does the pardon power actually permit? When may a president invoke emergency authority? Can Congress compel his testimony, his documents, his cooperation? Is there any meaningful check on a president determined to test the boundaries of his office? These are not abstractions. They are the questions on which the difference between a constitutional republic and an elected autocracy ultimately turns.

	The Constitution's answer to these questions has always been less clear than Americans like to imagine. The document is famously brief on the subject of executive power. Article II, which establishes and defines the presidency, is shorter and vaguer than Article I, which establishes Congress. It vests "the executive Power" in the president without defining what that power includes. It grants specific authorities — command of the military, the power to make treaties and appointments with the Senate's involvement, the pardon power, the duty to faithfully execute the laws — but it leaves enormous room for interpretation about how far these powers extend and how they may be checked.

	Into this room, over more than two centuries, the courts and the political branches have poured a vast body of interpretation. The law of the presidency is not, for the most part, written in the Constitution. It is written in the accumulated precedents — the Supreme Court decisions, the lower court rulings, the Office of Legal Counsel opinions, the historical practices that have hardened into constitutional understanding. This body of law is what each new president inherits, and it is what the Trump presidency tested as it had rarely been tested before.

	The testing mattered because of a feature of legal systems that is easy to overlook: the law is made by the cases that test it. A constitutional provision that is never challenged remains a dormant abstraction. It acquires concrete meaning only when someone pushes against its boundaries and a court is forced to say where the boundaries lie. The Trump presidency generated an extraordinary volume of such challenges — more litigation testing the fundamental boundaries of executive power than any presidency in modern history. And the rulings that resulted did not merely resolve the immediate disputes. They redefined, for every future president, the legal architecture of the office.

	This is the sense in which the Trump presidency produced a genuine transformation of executive authority — not only a political transformation but a legal one. The boundaries of the office were pushed, and where they were pushed, they shifted. Some of the shifts were the result of court decisions that expanded or contracted presidential power. Others were the result of precedents established by the simple fact of conduct that went unchallenged or unremedied. In either case, the law of the presidency at the end of these years was not the same law that had existed at the beginning. The office had been changed — and changed not merely for one president but for all who would follow.

	The chapters that follow trace this transformation. They begin with the constitutional and doctrinal foundations of executive power — the theory of the unitary executive, the text of Article II, the inherited body of precedent. They proceed to the specific legal instruments of the presidency — the executive order, the emergency powers, the pardon power — and how each was deployed and tested. They examine the great legal battles — the travel ban litigation, the oversight and privilege wars, the impeachment proceedings, the election cases — that produced the defining rulings of the era. And they conclude with the precedents that resulted: the doctrines redefined, the boundaries shifted, the law of the presidency as it now stands.

	The thirty-five words of the oath remain the same. Every president still swears to execute the office and to preserve, protect, and defend the Constitution. But the meaning of those words — the actual legal content of the office they describe — has been altered by what these years tested and what the testing established. The presidency that the next president will inherit is, in a precise legal sense, a different office than the one that existed before. This book is the story of how it changed.

	 

	

	 

	When the boundaries of an office are defined not by what its occupants are told they may do but by what they actually do and what the courts permit, what happens to those boundaries when a president systematically tests them?

	 


PART ONE: THE DOCTRINE OF POWER

	 


 

	Chapter 1

	THE UNITARY EXECUTIVE

	The Theory That Powered a Presidency

	
	"The executive Power shall be vested in a President of the United States of America."

	— Article II, Section 1, United States Constitution

	
	 

	THE UNITARY EXECUTIVE

	To understand the legal transformation of the presidency under Donald Trump, you must begin with a theory — a constitutional theory that, for most of American history, lived in the obscure precincts of legal scholarship and conservative jurisprudence, and that became, during these years, the operating philosophy of the executive branch. The theory is called the unitary executive, and its implications are more profound than its dry, technical name suggests.

	The theory begins with a single sentence from Article II of the Constitution: "The executive Power shall be vested in a President of the United States of America." Proponents of the unitary executive read this sentence with great seriousness and great consequence. The executive power, they argue, is vested in a president — one person, singular. It is not vested in a department, a cabinet, a bureaucracy, or a collection of independent agencies. It is vested in the president alone. And from this, they draw a sweeping conclusion: the entire executive branch must be subject to the president's control. Every official who exercises executive power does so as the president's subordinate, exercising power that ultimately belongs to the president. There can be no pockets of executive authority that operate independently of presidential control, because the Constitution vests all of the executive power in the president.

	This sounds, at first, like an arcane point of constitutional interpretation. Its implications are anything but arcane. If the unitary executive theory is correct, then a great deal of how the modern federal government is structured may be constitutionally suspect. The independent regulatory agencies — bodies like the Federal Reserve, the Federal Communications Commission, the Federal Trade Commission, whose leaders are designed to be insulated from direct presidential control — become constitutionally questionable, because they exercise executive power outside the president's command. The civil service protections that prevent the president from firing career officials at will become suspect, because they limit the president's control over the people who exercise executive power. The independence of prosecutors, inspectors general, and other officials designed to operate at arm's length from political control becomes doctrinally fragile, because the theory holds that no executive official can be truly independent of the president.

	The unitary executive theory has a long intellectual history. It was developed and refined over decades by conservative legal scholars and was given practical force during the Reagan administration, when lawyers in the Department of Justice began to articulate it as a governing philosophy. It received its most influential elaboration in the work of scholars who argued that the framers had deliberately created a unitary executive — a single, accountable officer in whom all executive authority would be concentrated — precisely to ensure that the executive branch would be energetic, accountable, and responsive. A plural or fragmented executive, in this view, would be weak, unaccountable, and prone to the diffusion of responsibility that allows officials to escape

	
	
	
	
	
	
	
	
	
	
	




