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            The law is just when it respects the spirit of justice; otherwise, it becomes a virus to humanity. When the law upholds fundamental principles of justice, it demonstrates its strength and illuminates the wounded, giving them hope.
May God protect innocent souls fallen in armed conflicts!
                                 Dr.   Denakpon L. R. Tchobo
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About the author

Denakpon L. R. Tchobo is a U.S. international criminal lawyer born in Benin, West Africa, in 1986. Committed to protecting human dignity, he joined Amnesty International Benin in November 2010 to promote human rights and justice. He is the co-founder and CEO of Global Justice Intelligence Eyes, Inc., an NGO dedicated to investigating international crimes and representing victims. Seeing education as a fundamental and universal right, he also enjoys sharing his knowledge with students and helping them become the best international lawyers in the world. According to him, every student is smart and intelligent. They just need a coach or mentor to help them discover their potential and explore the full extent of their intelligence. Dr. Denakpon Tchobo is a polyglot, fluent in both French and English, and he is currently improving his Spanish skills.

Introduction

​

The heartbreaking events in Germany during the Nazi regime in World War II led to the establishment of the Nuremberg Tribunal, which held high-ranking military officials, politicians, and other key figures accountable for war crimes, crimes against peace, and acts against humanity. This significant legacy provides invaluable lessons regarding the development of international criminal justice and methods to prevent future atrocities in the aftermath of World War II. It laid the foundation for the Statute of Rome, the agreement that established the International Criminal Court in 1998. 

Indeed, the law is a law when it respects the spirit of justice; otherwise, it becomes a virus to humanity. When the law upholds fundamental principles of justice, it demonstrates its strength and then shines a light on the wounded souls, offering them hope. However, it can also have detrimental effects on society when its spirit is compromised or undermined.

Today, the International Criminal Court (ICC), created in 1998 under the Rome Statute, plays a key role in shaping the development of the contemporary international criminal justice. The application of its Statute, regulations, rules of procedure and evidence, as well as its case law, defines the modern nature of international criminal justice. 

Through a legal analysis of the armed attack against Ukraine by the Russian Federation, this book offers, in Chapter 1, an overview of the International Criminal Court.  Chapter 2 examines the nature of the armed attack on Ukrainian territory by the Russian Federation's armed forces. Chapter 3 addresses the alleged international crimes that took place in Bucha, Ukraine, and ultimately highlights in Chapter 4 the necessity factors for prosecuting international crimes as a means of deterrence.  
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CHAPTER 1
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OVERVIEW OF THE INTERNATIONAL CRIMINAL COURT

The International Criminal Court, unlike the International Court of Justice, which handles disputes between States, was established under the founding treaty, known as the Rome Statute, in 1998 to investigate, prosecute, and try international crimes, including genocide, war crimes, crimes against humanity, and crimes of aggression. It entered into force and began operating on July 1, 2002, after 60 countries ratified the agreement, specifically the Rome Statute of the International Criminal Court. Its first case was the situation of the Democratic Republic of Congo that involved Thomas Lubanga, accused of war crimes for recruiting child soldiers.

The Jurisdictions of the International Criminal Court

The ICC has the authority to investigate and prosecute any individual suspected of committing gross human rights abuses. It “shall have no jurisdiction over any person under the age of 18 at the time of the alleged commission of a crime.”  Additionally, its competence is limited to four levels of international crimes. The ICC can judge in a geographic context and within an appropriate period by respecting “the principle of complementarity” for the interests of justice. It can even exercise jurisdiction over crimes “committed on the territory of a State not party to the Rome Statute.”  In other words, those jurisdictions of the Court are named: “Ratione materiae,” “ratione temporis,” “ratione loci,” and “ratione personae.”

Subject Matter Jurisdiction: Ratione Materiae

The ICC's jurisdiction " ratione material " is related to the four substantive crimes falling into its jurisdiction: genocide, crimes against humanity, war crimes, and aggression. According to the preamble of the Rome Statute, those crimes are classified as the most serious crimes of concern to the International Community. They are “unimaginable” atrocities that deeply shock humanity's conscience.

The Temporary Jurisdiction of ICC: Ratione Temporis

First, “the Court may exercise its jurisdiction only concerning crimes of aggression committed one year after the ratification or acceptance by thirty states parties.” Its “ratione temporis” jurisdiction is exercised “only for crimes committed after the entry into force of this statute.” In other words, the ICC does not have jurisdiction over crimes committed before July 1, 2002.  It has a principle of non-retroactivity- “ratione personae,” meaning, “No person shall be criminally liable for conduct before entry into force of the Statute, making the Statute prospective.”  For instance, in the Lubanga case, “the Pre-Trial Chamber I emphasized the issue of temporal application of the Statute... In conformity with article 126 (1) ...the second condition would be met pursuant to article 11 of the Statute if the crimes underlying the case against Mr. Thomas Lubanga Dyilo were committed after 1 July 2002..., the Chamber considers that the second condition has also been met.”  Moreover, this principle of jurisdiction addresses an exception to the general rule regarding the application of Statute. Here, a state can lodge a declaration by accepting or recognizing the Court’s jurisdiction over specific crimes, even though the state is not a party to the Statute; such declarations, formulated under Article 12(3) of the Statute, would appear to be retroactive by their very nature. This was the case when Uganda made a “Declaration on Temporal Jurisdiction” by accepting the Court's competence over crimes committed on its territory following the entry into force of the Statute on 1 July 2002. Thus, the Pre-Trial Chamber III implied this declaration and confirmed the arrest warrant against Joseph Kony.  It is crucial to outline that there is a difference between Jurisdiction “ratione temporis” and the “retroactive crimes.” 

Jurisdiction Territorial: Ratione Loci

The Court is only competent to exercise its jurisdiction over the State Parties to the Rome Statute. Where the State of the alleged perpetrator is party to the Rome Statute, or if the crime is committed within the territory of another State party, the Court may exercise its jurisdictional competence.  However, this is not a panacea for other States to continue committing gross human rights violations within global society. The Court can exercise its jurisdiction over serious “crimes committed on the territory of State Parties, regardless of the Nationality of the offender.” Despite that, some States have not ratified the Rome Statute; the Court might have jurisdiction over those international crimes that occur within their territory. This justifies an exception to its competence, ratione temporis. In addition, the Court may directly exercise its jurisdiction upon the request of a State that is not a party to the Statute.  It may also react over a State not party to the Rome Statute on the request of the United Nations Security Council. This is related to the principle of referral.  In this respect, the State concerned complies with that decision because it is a member of the United Nations Charter. The ICC is limited to its principle of complementarity. It does not replace the domestic
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PR [(WC)3°] + [(CaH)3? ] = P=> 80+50= 130; Then, P=>[(InCrim)]~13°

Hence, Individual X is sentenced to 130 years of imprisonment.
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