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SUBROGATION AND MARSHALLING

This innovative and thought-provoking book studies how subrogation and marshalling should be understood in private law.

Subrogation and marshalling are legal rules which give a person new rights with prima facie the same content as someone else’s extinguished rights. Explaining why the law does this has proven difficult. This book argues that key to understanding subrogation is the distinctive form of the rights that it creates. The form of rights created reflects a particular role in ensuring interpersonal justice: subrogation’s role is to properly distribute the burden of debts. Taking this model, the book goes on to resolve persistent controversies in the case law, including when subrogation should occur, what rights it should create, the relationship between subrogation and marshalling, and whether subrogation is a remedy for unjust enrichment.
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PREFACE

This book was inspired by a series of four UK Supreme Court decisions in five years, in which the members of the Court were split over whether or not subrogation is a remedy for unjust enrichment.1 As yet, there is no developed explanation of how the modern law of subrogation could be understood outside the law of unjust enrichment. This book fills that gap.

The key to understanding subrogation, and the central argument of the book, is that subrogation describes the creation of a distinctive form of rights: C’s new rights have prima facie the same content as X’s extinguished rights. This distinctive form of rights reflects a distinctive justification: subrogation’s role is to properly distribute the burden of debts. In turn, this distinctive justification dictates that subrogation is governed by different rules, and is available in different circumstances, compared to other legal remedies. In short, subrogation has a unique form and a unique role to play in ensuring interpersonal justice. It cannot be reduced to being one of many remedies for unjust enrichment.

This focus on form determines the book’s scope in two ways. First, there are two types of subrogation – subrogation to subsisting rights and subrogation to extinguished rights – and works on subrogation typically address both. But these two types of subrogation create different forms of rights, so analysing them together causes more confusion than illumination. Each type of subrogation must be understood on its own terms and so this book only concerns subrogation to extinguished rights. Second, having defined subrogation as a particular form of rights, it is possible to find other examples of this form of rights which travel under different names. For instance, a focus on form reveals that the equitable doctrine of marshalling creates rights of the subrogation form, and so marshalling should be understood as an example of subrogation.

To advance these arguments, the book will be structured as follows. Part I, comprising Chapters 1 and 2, serves as the introduction. Chapter 1 defines subrogation, outlining the key features of the form of rights created by subrogation. Chapter 2 then introduces six controversies which surround subrogation and which the book seeks to resolve:


	1.Is subrogation justified?

	2.Is subrogation a remedy for unjust enrichment?

	3.Is subrogation redundant?

	4.When should subrogation occur?

	5.What rights should subrogation create?

	6.What is the relationship between subrogation and marshalling?



Part II comprises Chapters 3 to 7 and considers whether subrogation is redundant according to the law as it stands. It is often said that subrogation is (at least sometimes) redundant because it duplicates a ‘direct unjust enrichment claim’. On this view, subrogation’s form is unimportant and it is interchangeable with direct unjust enrichment claims. Part II argues that this is mistaken. Close analysis of the cases reveals that rules which govern direct unjust enrichment claims do not govern subrogation. In particular:


	•Chapter 3 shows that subrogation is not governed by the rules which determine whether there was an enrichment in a direct claim.

	•Chapter  4 shows that subrogation is not governed by the rules which determine whether that enrichment was at the claimant’s expense in a direct claim.

	•Chapter  5 shows that subrogation is not governed by the rules which determine whether an enrichment was unjust in a direct claim.

	•Chapter  6 shows that while the change of position defence applies to most direct claims, there is no authority for it applying to subrogation.

	•Chapter  7 shows that subrogation and direct claims have different effects.



Part II therefore concludes that subrogation and direct claims are governed by different rules; subrogation is available in different circumstances and has a different effect compared to direct claims. Accordingly, subrogation does not duplicate a direct claim and subrogation is not redundant.

Part III, comprising Chapters 8 to 11, then turns to consider what the law ought to be as a matter of principle, addressing the controversies over whether subrogation is justified, when it should occur, what rights it should create, and its relationship with marshalling. Chapter 8 argues that many previous attempts to justify subrogation are unsuccessful because they fail to justify the particular form of rights created by subrogation.

Chapter 9 considers the relationship between subrogation and tracing. It rejects the popular idea that the justification for trusts over traceably acquired rights can also justify subrogation to traceably discharged debts. The two take different forms, and so any attempt to justify a trust over a traceably acquired right struggles to explain the different form of rights created by subrogation.

Instead, Chapter 10 argues that subrogation’s distinctive form reflects a distinctive justification: subrogation is justified by ensuring that the burden of debts are distributed as they should be. It then considers, in light of this justification, when subrogation should occur and what rights it should create.

Chapter 11 considers the relationship between subrogation and marshalling. It argues that marshalling is an example of subrogation, but with a different justification to other instances of subrogation. Marshalling is justified by preventing a private party determining the distribution of assets on insolvency. This different justification dictates that marshalling is available in different circumstances, compared to other instances of subrogation.

The controversy over whether subrogation is a remedy for unjust enrichment cuts across the division between what the law is and what the law ought to be, and so it is addressed by both Parts II and III. Part II argues that subrogation is not a remedy for unjust enrichment in the sense that it duplicates a direct unjust enrichment claim. Part III argues that, once the justification for subrogation is understood, ideas of unjust enrichment are a dangerous distraction which have misled the courts.

Chapter 12 concludes by summarising the book’s answers to the six questions posed in Chapter 2.


1Menelaou v Bank of Cyprus UK Ltd [2015] UKSC 66, [2016] AC 176; Investment Trust Companies v Revenue and Customs Commissioners [2017] UKSC 29, [2018] AC 275 [49] (Lord Reed); Swynson Ltd v Lowick Rose LLP [2017] UKSC 32, [2018] AC 313; Prudential Assurance Co Ltd v Revenue and Customs Commissioners [2018] UKSC 39, [2018] 3 WLR 652 [69] (Lord Reed, Lord Hodge, and Lord Mance).
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