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			PREFACE TO THE FOURTH EDITION

			Since the last edition of this Handbook in 2019, different Laws have made important changes to the Civil Code, but the main modifications have been made by Law 8/21 of June 2, that reforms civil and procedural rules for the support of persons with disabilities in the exercise of their civil capacity. This Law has been adopted in order to give effect to the rights proclaimed in the UN Convention on the Rights of Persons with Disabilities —ratified by Spain in 2007—. The Convention, among many other things, considers that persons with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes, including those directly concerning them. This is a major change of paradigm in the consideration of the exercise of the capacity of persons with disabilities which is no longer based on the substitution in the decision-making in matters affecting them, but in the respect of their own will. This new perspective is based on the idea that persons with disabilities have the right to make their own decisions, although they might need support measures for the exercise of their capacity —which is no longer limited—. Therefore, persons with disabilities who cannot properly exercise their civil capacity shall only be provided with support measures in the extent that they are necessary, have to be proportionate, respect the maximum authority possible to the person and respond to the will, wishes and preferences of the person with disabilities.

			The impact of this Law 8/21 in the Civil Code is enormous and can be seen all along it. All articles relating to this matters have been changed, from the obvious necessary regulation of the support measures introduced in the Code (Book I, Title XI) to the reflection of those measures in all aspects of the law (v. gr., rules of Contract Law regarding the consent of persons with disabilities or non-contractual liability rules regarding the liability of persons with disabilities).

			But not only the Civil Code has been amended since the last edition of the Handbook. Other important Laws regarding Patrimonial Civil Law have suffered important changes. For example, the Rehashed Text of Consumer Protection has been amended to incorporate the changes required by Directive 2019/770 regarding contracts for the supply of digital contents and digital services. Also, the Urban Leases Law has experienced striking changes regarding leases of real property for a dwelling in their duration and establishing other limitations in the autonomy of the will of the parties in these contracts which are explained in Chapter 9. This fourth edition includes all those changes.

			We have also seized the occasion of a new edition not only to update the contents of the Handbook, but also to incorporate new subjects that we thought, by their growing importance in practice, were interesting for the students. For example, a new epigraph has been incorporated to explain the particularities of consumer contracts —Chapter 3.7— of which the students need at least to know the basic features.

			Furthermore, we have added new cases and new activities to make the practice sessions a little different, more agile and, we hope, more enjoyable.

			I hope that this new edition is useful to all of you.

		

	
		
			
			PREFACE TO THE FIRST EDITION

			This Handbook on Spanish Civil Law is the result of my teaching experience at Universidad Carlos III de Madrid. For the last three years I have been teaching the subject Introduction to Spanish Civil Patrimonial Law, and I taught it in English in the courses 2009/2010 and 2010/2011. This subject has been qualified as a Basic Subject in some of the new degrees arising from the adaptation of the undergraduate studies to the European Space for Higher Education (hereinafter, ESHE). The Universidad Carlos III de Madrid is proud to have been the first Spanish university to have adapted its studies to the ESHE as required by Royal Decree 1.393/2007. The ESHE’s aim is to reform the structure of the higher education systems in Europe in a convergent way in order to attain compatible systems. This shall lead to the enhancement of the employability and mobility of systems as well as to the increase of international competitiveness of the European higher education.

			The ESHE carries with it a new teaching model to be applied in the new degrees. This consists on giving to the student knowledge and also to provide the student with sufficient practical skills to be able to exercise his profession once he finishes his studies. This book mainly concentrates in the academic knowledge that the students need to have about Spanish Civil Law, but it also provides students and teachers with cases to be solved directly related with the subject matter.

			The idea to write this Handbook on Spanish Civil Law emerged from the appraisal of the inexistence of a handbook in English that the students could use to prepare their lessons. The ESHE has brought with it the introduction of bilingual studies in the Spanish universities and students and teachers need to have materials where to base their study and teaching respectively. This Handbook is mainly thought for these purposes. The subject Introduction to Spanish Civil Patrimonial Law has been incorporated at Universidad Carlos III de Madrid and in other Spanish universities to degrees of an economical content: Business Administration, Economics, Accounting and Finance, and Tourism. The intention of this incorporation is to give the students of those degrees a general overview of the Spanish Civil Law.

			Of course when writing this Handbook I have taken into account the students to whom it is addressed. It is not a Handbook thought for law school, nor for lawyers. However, this does not mean that this Handbook might not be useful for lawyers who need to work in English or with English clients and need to provide them with a basic idea of the legal regulation of a topic in Spain.

			The aim of this Handbook is therefore not all-embracing. On the one hand, I have selected the topics that I think would be more interesting for students under the profile stated above. On the other hand, I have limited the study with the intention to provide the student with the main and basic features of the legal topics covered. But the reduction in the quantity of knowledge does not affect the quality of it. I have made a special effort on the accuracy and preciseness of the definitions and explanations given in this Handbook.

			And now it is time for acknowledgements. I cannot thank enough my college at Universidad Carlos III de Madrid, Professor María José Santos Morón. Not only has she had the patience to read the work and the generosity to give me her always accurate and helpful comments and suggestions, but she has been kind when letting me adapt the structure of this Handbook to the program prepared by her for the subject Introduction to Spanish Civil Patrimonial Law taught at Universidad Carlos III de Madrid. However, any weaknesses or deficiencies in this work are, of course, of my own responsibility. My gratitude also to Professor María José Santos Morón for accepting the incorporation to this book of some of the cases we prepared for the book Exercises and Materials of Patrimonial Civil Law published by Tecnos in 2009. I also thank for this reason our colleges in that job, Professors Sara Martín Salamanca and Susana Espada Mallorquín.

			And my last acknowledgement is for Esteban Rodríguez and Editorial Tecnos for their interest in this Handbook and their bet for a work which they thought from the beginning would be interesting and successful.

		

	
		
			Chapter 1

			LAW AND SOCIETY

			Contents: 1.1. Law and society.—1.2. Patrimonial Law as a part of Civil Law.—1.3. Economic public order.

			1.1. LAW AND SOCIETY

			Human beings live in contact within the society. The law arises as an instrument to organise the society. The law establishes rules of conduct as to how individuals have to act in their relations with others and regulates how the differences between individuals living in society have to be solved. The law is therefore a system of legal rules established to regulate co-existence, and it is binding, for it is imposed by the controlling authority empowered to do so. In Spain, according to the Spanish Constitution (hereinafter, also SC) and the Civil Code (hereinafter, also CC), legal rules arise from the law (rules arising from the State’s power, mainly from the Legislative power), the custom and the general principles of law.

			The more complex a society becomes, the more complex its legal system. It then comes the time when the complexity is such that different special bodies of Law appear. Thus the different legal fields such as Civil law, Commercial law, Tax law, Procedure law, Labour law, etc. Thus also the difference between Private and Public Law. In general terms, Private Law is the one that regulates legal relations among individuals in the same level; it is the field of law that regulates private activities undertaken by individuals. It includes the regulation of relations between individuals and between individuals and the State when the latter acts in the private sphere. Civil and Commercial laws are Private law. On the other hand, Public law regulates the organization of the State and the legal relations where the State acts in its sovereign capacity as the defender of legal order. It is justified by the need to protect the general interest of society. Administrative, Criminal and Tax laws are fields within the Public law.

			1.2. PATRIMONIAL LAW AS A PART OF CIVIL LAW

			The Civil law is the part of the legal system made of norms and institutions that rule relations between individuals within the community. It has been said that Civil law is the general Private law because it is the Private law that has not been assumed by a specialized field, such as Commercial or Labour law.

			Of course the regulation of relations between individuals is something that changes with the time. The current Civil law emerges from the liberal principles of the French revolution, although it is true that in recent years there has been a development in certain fields to move away from the pure individualism of the French revolution in order to respond to common interests, as for example with regard to consumer law (in this field mainly due to the incorporation of EU legislation for the protection of consumers). The legal renewal arising from the French revolution leads to Civil law comprising the legal rules which are closer to the human being. It comprises the person and its ability to hold and exercise legal rights, the possibility and aptitude to acquire and enjoy rights and things and to undertake economic transactions, the familiar relationship and even the regulation of personal and patrimonial consequences of someone’s death. As we can see, Civil law rules the most intimate matters regarding the individual.

			From its content, we can deduce that not all Civil law has a Patrimonial character because part of it refers strictly to the person (e.g. filiation, dissolution of marriage, nationality, absence, etc.). Taking into account the students to whom this Handbook is addressed, we have concentrated in the Patrimonial implications of Civil law. We therefore study the norms and institutions that order the economic activity among individuals (e.g. attribution of goods, distribution, movement and transfer of goods, provision of services, etc.).

			The core of Civil Patrimonial law or law of goods, as it is also called, is constituted by the law of obligations and the law of things. In its turn, the law of obligations, the law regulating economic relations between individuals, mainly credit rights, comprises (i) obligations, (ii) contracts, (iii) quasi-contracts (payment of a non-existing debt and agency of necessity), and (iv) civil or non-contractual liability. The law of things, which regulates relations between individuals and goods, mainly real rights, comprises (i) the right of property, (ii) rights on someone else’s things, and (iii) registry law. However, this distinction is only made for systematic purposes because the Civil Patrimonial law is a unity and there are areas which it is not clear if they pertain to the law of obligations or to the law of things.

			However, in order for the student to understand the rules related to Patrimonial Civil law some basic concepts regarding to Civil law in general have to be incorporated to this study. For example, concepts and institutions relating to the person, such as the differences between natural and artificial persons and the concept of capacity. Also, with regard to some subjects, basic concepts have to be provided to the student before entering the pure patrimonial implications of the institutions. This, mainly with regard to Family and Succession law.

			Finally, it has to be pointed out that in Spain there is not only one Civil law but there are several Civil laws depending on the area. The existence of these different systems has its explanation in the fact that Spain was historically divided in several independent territories. The unification of Spain did not carry with it a total legal unification. The Civil Code, enacted in 1889, had the purpose of codifying and systemizing the Civil law, but it did not derogate the Civil laws of the different territories, hereinafter referred to as «Foral laws». Foral law regimes subsist in Catalonia, Navarre, Balearic Islands, Aragon, Galicia and Vizcaya, and they are mainly concerned with family and succession law.

			Nevertheless, the Spanish Constitution has given a new push to these Foral laws as they can be «preserved, modified and developed» (art. 149.8.1.º SC). For «development» of Foral laws the Constitutional Court has understood that the territories that had a Foral law before the enactment of the Spanish Constitution can regulate fields that were not previously regulated by those Foral laws. This has given them a new scope; a chance that has been seized by Catalonia to prepare a whole Civil Code that shall be applicable in the Autonomous Community.

			Also, it has to be pointed out that the Autonomous Communities in general have the possibility to rule in some fields such as urbanism, consumer protection or interior market, and that they have adopted rules covering those fields which directly affect relations among individuals and are, therefore, part of the Civil law (e.g. property, liability, contract of sale, etc.).

			However, there are some fields of Civil law which are of the exclusive competence of the State and cannot be regulated by any Autonomous Community (e.g. nationality, immigration and emigration, applicability and efficacy of legal rules, forms of matrimony, regulation of public registries and public instruments, bases of contractual obligations, or intellectual and industrial property).

			Considering the scope of this Handbook we only study in it the rules of the Spanish Civil Law. These are mostly contained in the Civil Code, but there are also special civil rules which are not contained in the Code, such as the regulation of Foundations and Associations, intellectual property, horizontal property, consumer protection, the Mortgage law, the Civil Procedure law, etc. We shall also study this rules when necessary for our work. However, the core of the Spanish Civil Law is contained in the Civil Code, and not only that, the Civil Code is also supplementary, in the sense that its rules are applied to supplement deficiencies in matters governed by other laws.

			However, being the Spanish Civil Code a text enacted in 1889 and no matter the existence of these modern Acts that we have mentioned, the economic and cultural context has substantially changed since its enactment. This is a phenomenon that has been verified all over Europe and that has entailed the modification of several Codes in recent years (e.g. France, Germany, The Netherlands) or lead to proposals for their modification (e.g. Spain) with the aim of adjusting the Civil Codes to modern times. Parallel to this, there have been several proposals of a supranational character to modernize and unify Private Law in Europe (e.g. PECL, PETL, DCFR) establishing general rules that do not have a binding effect (the so called «soft law») but that have strongly influenced the court decisions of several EU countries, including the Spanish Supreme Court, and that can be used by the parties to rule their relations.

			All these modifications and proposals have been highly influenced by the successful UN Convention on Contracts for the International Sale of Goods (CISG) signed in Vienna in 1980 (ratified by Spain and applicable Law since 1991) that boasted and simplified the international contracts of sale by establishing a uniform regulation for those contracts. With a broader scope (not only applicable to the contract of sale) and without binding character we also have to mention the UNIDROIT Principles of International Commercial Contracts (which 3rd edition was published in 2010).

			1.3. ECONOMIC PUBLIC ORDER

			Alongside the political organization of the State, there is an economic organization of the State. The economic public order is the action of the Administration in order to organize the economic structure of the society. It is constituted by the measures and legal rules that direct the economy, organising the production and distribution of wealth. Article 131.1 SC provides that the State, by means of law, may plan the general economic activity to attend to collective needs. As well as the political public order, the economic public order is not static, and it changes depending on the principles that inspire the economical organization of a country in a certain moment of time.

			Following professor Díez-Picazo we can identify several general legal principles that inspire the organization of the Spanish economic activity nowadays:

			— Private property. On the first hand, the principle of private property contained in article 33 of the Spanish Constitution. Private property in the sense that economic goods can be attributed to the individuals and not to the State. However, the concept of private property is no longer the absolute nineteenth century concept. The Spanish Constitution defines private property as one of the rights of all citizens, but it already establishes its limitations due to its «social function». The general interest of the community shall have to be considered alongside the interest of the proprietary. According to article 33 p.2 SC the social function of the right of property shall determine the limits of its content in accordance with the law. We shall study this further when we study the concept of property in Chapter 13 of this Handbook.

			Furthermore, notwithstanding the general limitation of the social function, the Spanish Constitution protects certain goods due to their importance for the social welfare and the general interest. For example, article 128.1 SC provides that «all the wealth of the country in its distinct forms, regardless of its ownership, is subordinated to the general interest». Also, article 128.2 SC says that «by law, essential resources or services, particularly in the case of monopoly, can be reserved for the public sector and it may also declare the intervention in companies when the general interest so requires». To protect the natural resources of the country the public authorities shall concern themselves with the rational use of all natural resources (art. 45 SC).

			Also, the existence of public property is acknowledged in the Spanish Constitution (art. 132 SC). Property in the public state domain, as determined by law are, in any case, the offshore zone, the beaches, the territorial sea, the natural resources of the economic zone, and the continental shelf.

			— Economic freedom. Economic freedom brings along with it the rights to a free market, free enterprise and freedom of contract. All these concepts are interrelated.

			Free market entails that the means of production can be in private hands and there is freedom in the production and exchange of goods and services. However, as we have seen with regard to private property, markets are not absolutely free either and the State might intervene in the market to protect the public good (e.g. administrative rules on water, energy or gasoline prices).

			Freedom of contract is the right to choose one’s contracting parties and to trade with them on the terms and conditions they find appropriate. Contracts permit individuals to create their own enforceable rules, adapted to their special situation. Here again freedom cannot be absolute. The State can forbid contracts which may hinder the public good or the public interest or establish rules for particular kinds of contracts that the parties cannot waive (e.g. for labour contracts, contracts with general conditions, consumer contracts, certain urban leases). We shall come back to the freedom of contract in Chapter 3 when we study the autonomy of will of the parties to sign contracts provided in article 1.255 CC.

			Free enterprise is the right to create and conduct a business for profit without the intervention of the State. It is recognized in article 38 of the Spanish Constitution: «Free enterprise within the framework of a market economy is recognized. The public authorities guarantee and protect its exercise and the defence of productivity in accordance with the demands of the general economy, and as the case may be, in keeping with planning.» Again, the idea that the State can plan the economic activity and therefore that the role of the State is to guarantee free enterprise but in accordance with the needs of the general economy. However, the guarantee of free enterprise does not prevent the establishment of certain limitations for the correct functioning of the market, such as antitrust rules or measures for the protection of consumers to defend them from the dominant position of strong business, which is a consequence of the economic development and new forms of contracts (adhesion or take-it-or-leave-it contracts).

			— Exchange principle. The economic order is based in the exchange of goods and services, and so legal rules have to be established to regulate such exchange. The exchange of goods and services has to be based in a valid and true cause or otherwise it shall be dimed to be unlawful and a case of unjust enrichment. Furthermore, the exchange of goods and services has to tend to the greatest equilibrium possible between the performances of the parties. It is true that things are worth what someone wants to pay for them and that the price is established by the market, but the equilibrium is the natural tendency of every exchange. Such equilibrium is therefore chosen by the Civil Code as a criterion to interpret any doubts arising from contracts (art. 1.289 CC). We shall see this in Chapter 4 when we study the rules of interpretation of contracts.

			— Moral sense and the principle of good faith. There is a well-known liberal rule according to which pacta sunt servanda; that is, covenants and agreements have to be performed as they were agreed. However, there is lately a tendency to moralize the acts of the law so that results contrary to the idea of justice should be prevented. This moralization is made clear on the first hand with the incorporation of moral as one of the limits to the freedom of contract. Article 1.255 CC provides that «contracting parties may establish the covenants, clauses and conditions they deem appropriate, provided that they are not contrary to the law, moral or to the public order».

			On the other hand, the principle of good faith is the basis of the moralization of legal economic relations. The principle of good faith has a double face. On the one hand, an active manifestation, which entails the honest intention to refrain from taking any unfair advantage of another. On the other hand, a passive, manifested on the confidence in the correct behaviour of the other party. Black’s Law dictionary defines good faith as «an intangible and abstract quality with no technical meaning or statutory definition, and it encompasses, among other things, an honest believe, the absence of malice, and the absence of design to defraud or to seek an unconscionable advantage». Someone acts in good faith when he acts with an honest purpose and believing in the honesty of the other party. It is therefore a standard of behaviour that undertakes the necessity to perform obligations in a correct and honest manner. Article 7.1 CC provides that «all rights shall be exercised in accordance with the exigencies of good faith», and article 1.258 CC that contracts oblige «not only to performance of what is expressly agreed, but also to all the consequences which, by their nature, are in accordance with good faith, usages and the law». Therefore, the principle of good faith is also a criterion to interpret contracts and can even impose on the contracting parties particular obligations that have to be performed no matter if they were not specially agreed by the parties.

			— Legal certainty. For the economic public order to exist it is necessary that the persons that intervene in the market are confident as to the certainty of the legal rules applicable to their situation. Only if this certainty exists can they understand, to a degree that is reasonable in the circumstances, the consequences arising from a certain situation, business or project. The situation in which persons are secure as to the applicable rules to their position we refer to as legal certainty or rule of law. Not only it means that individuals can plan their business and transactions and foresee the consequences thereof, but also that they are protected from an arbitrary use of power.

			Therefore legal certainty brings with it principles and consequences that make individuals confident that the legal order is going to be maintained. Among other requirements for legal certainty to exist we can mention that: (i) laws should be clear and as precise and stable as possible; (ii) the necessary limitations to the principle of retroactivity have to be made; (iii) legitimate expectations have to be protected; (iv) the judiciary must be independent; (v) courts should be easily accessible and their decisions have to be binding and properly justified; and (vi) judicial review has to be secured.
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			2.1. PERSON’S LAW

			The subjects are the necessary element in every legal relation and, of course, in any relation of a patrimonial nature as well. The law regulates situations in which persons are involved in order to organize their interests and avoid conflicts arising from patrimonial legal relations.

			The Spanish Constitution of 1978 acknowledges the central role of the person in legal relations. Article 10 of the Constitution states that «the dignity of the person and the inviolable rights that are inherent to them, the free development of personality, respect to the law, and other rights, are the basis of the political order and social peace». All civil laws posterior to the Spanish Constitution are strongly touched by these ideas.

			Furthermore, the Legal System specially protects several aspects of the human person. These are called personality rights and most of them have the category of fundamental rights. Personality rights comprise different manifestations of human dignity. Nowadays personality rights are the basis of any Legal System. In Spain, the Constitution describes these rights as being one of the cornerstones of the entire Legal System. The basic right is the right to life and physical and moral integrity (art. 15 SC), followed by equality (art. 14 SC) ideological and religious freedom (art. 16 SC), freedom and security (art. 17 SC), honour, personal and family privacy, and to the own image, inviolability of home and secrecy of communications (art. 18 SC), freedom of movement and residence (art. 19 SC) and freedom of speech, press and communication of information (art. 20 SC).

			However, the Spanish Civil Code of 1881 was already aware of the importance of the person, due to the liberal ideas that inspired its enactment. A proof of this is that the first Book of the Civil Code is dedicated to «Persons». From a legal point of view every man is, by nature, a person. Therefore, the Legal System acknowledges the personality of every individual. And, within the Law, it is the Civil Law that regulates the person as subject of legal relations. This means that the person has the ability to be the subject of rights (from an active point of view) and duties (from a passive point of view). However, the Civil Code regulates the person mainly as holder of patrimonial rights, but it does not contemplate its personal sphere.

			But human beings are not the only subjects of rights and obligations for the Civil Law. The Law recognizes certain groups of individuals as persons and the law grants them personality (corporations, partnerships, associations, foundations...). This because the law acknowledges the existence of certain interests and goals that cannot be achieved by single individuals. Therefore, these groups of individuals are also capable of holding rights and assume obligations. They are called «artificial persons» (persona jurídica) as opposed to «natural persons» (persona física). This legal personality is a fiction used by the legal system to facilitate the intervention in the traffic of a group of persons, allowing them to unify their legal relations and therefore to act as an only individual.

			2.2. NATURAL PERSONS AND PERSONALITY

			In legal terms human beings are called natural persons. To be the subject of rights and obligations it is necessary to be a person. The Civil Code tells us when a natural person starts to exist for civil law purposes. Article 30 CC (amended by Law 20/2011) provides that «personality is acquired at the time of birth with life, once the complete loosening from the mother’s womb takes place». Therefore, human beings are considered to be persons since birth. Since birth humans are attributed personality. Before birth the human being does not have legal personality.

			Notwithstanding all that, article 29 CC provides that personality starts at birth, but upon conception, the conceived child is considered as born for all effects that are favourable to them, provided that they are born with the conditions stated in article 30. This provision was enacted to protect the person conceived but not yet born (nasciturus). If we part from the idea that personality starts with birth, as article 29 CC says, all acquisition of rights would be denied to the person conceived but not born at the time when the acquisition of the right had to take place. To avoid this, article 29 CC provides for the protection of the interests of the person to be, without actually recognising personality to the nasciturus. Therefore, the nasciturus can among other things, receive donations or succeed, as these are «effects favourable to him». If the person conceived is finally born with life they will be treated as if they had personality from the moment of conception so that they can inherit or acquire the property of the thing given to them before they were born.

			When a person is born, it is necessary to record the birth in the Civil Registry. The record is not necessary to acquire legal personality, but constitutes proof of the birth (art. 44.2 Civil Registry Law).

			If personality is acquired by birth, it ends with death or with the declaration of death1 which shall be recorded in the Civil Registry to give proof of it (art. 62.1 Civil Registry Law).

			2.3. CIVIL CAPACITY AND ITS EXERCISE

			Therefore, all natural persons have personality. This means that they have the capacity to hold legal rights. We call this «civil or natural capacity» (capacidad jurídica). Nobody can be deprived of civil capacity. Civil capacity is an essential quality of the person and the dignity thereof. This civil capacity starts with birth (arts. 29/30 CC) and ends with death (art. 32 CC). Both points are proved by the record of the birth or death with the Civil Registry.

			A person with civil capacity can hold legal rights but it might be that that person cannot administer them nor validly execute those rights (e.g. a 3-year-old child has natural capacity and can be the proprietary of goods, for example inherit a plot from a grandparent, but cannot sell it by his own). Therefore, a person with civil capacity but without the power to exercise it might need a representative to act on his behalf —in case of minors we refer to this as «paternal power or paternal authority» (patria potestad)— or to give the person support in order for his actions to have civil effects —in case of persons with disabilities—.

			Traditionally, we used to differentiate between the concepts of «civil capacity» —as we have seen, the capacity to hold legal rights— and «legal capacity or capacity to act» (capacidad de obrar) as the capacity to manage and exercise the rights and obligations that the person holds2, for example, entering into binding contracts or committing to other legal acts. Today, after the reform of the Civil Code by Law 8/21 that established support measures for persons with disabilities in the exercise of their civil capacity, the concept of «legal capacity or capacity to act» can only be used in relation to minors —although some scholars prefer to avoid the term and refer to the exercise of civil capacity also with regard to minors—, since, as we explain further below —see 2.6— persons with disabilities cannot see their capacity to act limited anymore3, but, when necessary, shall be granted support so that they can properly exercise their civil capacity.

			Today in Spain, full exercise of civil capacity is acquired when the person turns eighteen years old (art. 240 CC). At eighteen a person is presumed to have sufficient mental and physical development to be able to validly execute legal acts. This majority of age does not require any kind of acknowledgment whatsoever; it happens automatically when the person turns eighteen. When turning eighteen, a person automatically comes out of paternal power or tutorship.

			Therefore, a person eighteen years old is a person of legal age and has the power to exercise civil capacity, making effective all legal acts concluded by the person with such capacity. Article 246 CC provides that «a person of legal age is capable for all acts of the civil life, safe for the exceptions set in this Code for special cases».

			Regardless of the above, there are some legal acts for which performance the law requires a special capacity. These cases are set because it is considered that it is necessary to have a special ability to execute them. This is the reason why the law withdraws from the general rule and requires a special capacity. Some require a younger age, some an older age. For instance, it is necessary to be 25 years old in order to adopt children (art. 175 CC).

			Also, when a person is in a state of insolvency and cannot pay his debts, and depending on whether the insolvent person or his creditors started the insolvency proceedings —voluntary or necessary insolvency respectively—, that person can be allowed to manage the goods that will be used to pay his debtors but with the intervention of the insolvency administrators or can be deprived of the faculty to manage those goods in which case the insolvency administrators shall do so (art. 106 Insolvency Law).

			Finally, we have to contemplate the existence of prohibitions to carry out some acts by some specific persons who, in principle, would have the necessary capacity to execute them. These prohibitions are set by the law and the reason thereof is that the person who is subject to the prohibition has a special relation with the act to be performed, and therefore there is a conflict of interests. For example, tutors and persons providing support measures cannot buy the goods sold by the minor or the person with disabilities (art. 1.459.1.º CC), nor can the mandatary acquire the goods that he is entrusted to manage or sell (art. 1.459.2.º CC).

			2.4. MINORITY OF AGE

			As we have already mentioned, minors have the exercise of their capacity limited. Therefore, their parents or tutor —who shall be appointed in the case of minors not subject to parental authority (e.g. because both parents are dead) or in a state of helplessness (art. 199 CC)—, who are their legal representatives, represent minors so that they can manage and exercise legal rights. The parents shall perform legal acts in place of their children and shall manage their goods and shall always do so in the benefit of the minor4. It is for the parents or the tutor to bind the minor’s patrimony (e.g. the parents shall sign the contract with the private school where the child is going to study or shall represent him in the sale of a plot that the child inherited from his grandfather).

			The minor’s lack of capacity to enter into binding obligations is due to the child not having sufficient age to attain full exercise of their civil capacity which, as we know, comes with majority of age, at eighteen. The limited capacity of minors is shown mainly in the impossibility to sign valid contracts (art. 1.263.1 CC).

			However, nowadays minors are considered to have a certain scope of exercise of civil capacity and, therefore, that they can perform some acts with legal efficacy. In this sense, article 2.2 of the Organic Law 1/1996 for the Legal Protection of Minors provides that the «limitations to the legal capacity of minors shall be restrictively interpreted». This is a reflection in the law of the current tendency to accept that minors acquire their legal capacity —or the exercise of the civil capacity— gradually and not at the very moment of turning eighteen. It is clear that very small children cannot do almost anything on their own. However, it comes the time when minors can do, and actually do, things on their own (e.g. a 16-year-old downloads a playlist of songs from a platform and gives his personal data in exchange, or buys a pencil and eraser or a ticket for the cinema). Taking into account that the purpose of the rules that determine the invalidity of contracts concluded by minors is to protect their interest, it is now accepted that minors can validly contract in cases of little economic weight that, due to their characteristics, are normal of their age and are in accordance with the social usages (e.g. yes buy a ticket for the cinema, no buy an apartment). In this sense, article 1.263.1 CC was modified in 2015 to provide that minors can give consent (without the assistance of their representatives) to contracts relating to goods and services typical of their age and in conformity with social customs.

			Moreover, the law expressly allows minors to perform some acts and conclude some contracts when they reach a certain age. For example: (i) when the child has sufficient discretion, his consent is necessary in order to enter into contracts that oblige the child to perform personal services (art. 162 in fine CC); (ii) from twelve, minors have to give consent to be adopted (art. 177.3 CC); and (iii) from sixteen, they can sign an employment contract (art. 7 EL) and can administer the properties and goods that they have acquired through their work (art. 164.3 CC). The Courts have also recognised this. For example, as far as non-contractual liability is concerned, the Supreme Court has mentioned that «old minors» can be liable themselves for the damages caused to others, although in the end it is always the parents that the Court find responsible for the damages caused by their children (see Chapter 11 below).

			Furthermore, the Civil Code provides that at fourteen a person can testify (art. 361 CPL) and has testamentary capacity (art. 663.1 CC), being able to make a valid will in front of a Notary Public (but not an holograph will that needs majority of age; art. 688 CC). In this line article 7 of the Organic Law 3/2018 of Personal Data Protection and Guarantee of Digital Rights provides that minors can, from 14, consent to the treatment of their personal data —e.g. open a profile in a social network—. In addition, if sufficiently mature (in the sense of being able to understand) the minor can, without age limit, accept donations (art. 626 CC sensu contrario), acquire possession of things (art. 443 CC) and exercise personality rights (art. 162.1.º CC) (e.g. freedom of expression, religious freedom, etc.). In this latter regard, the minor who is sufficiently mature, can give consent to interferences in his right of honour, privacy or in the right to his own image (e.g. the Spanish Supreme Court has considered that a 16-year-old minor gave valid consent to his participation on a TV game show playing one-on-one strip poker and appearing naked on screen; STS July 19, 2000).

			2.5. EMANCIPATION

			Emancipation means release from the power of control of somebody. When a child is emancipated, the parents surrender their parental duties and the right to care, custody and administration of the child’s patrimony5. Therefore, the emancipated minor has the status of a person of full legal age, save for two exceptions set in article 247 CC regarding acts with important legal and economic relevance. Article 247 CC provides that, without the parental or the legal guardian’s consent6, emancipated minors cannot:

			1. borrow money,

			2. encumber or sell immovable property, commercial and industrial establishments, nor goods of an extraordinary value.

			The emancipation can only be granted to a child of more than 16 years of age, and, in order to have effects against third parties, it has to be recorded with the Civil Registry (art. 242 CC). Once granted, the emancipation is irrevocable.

			There are different ways in which the emancipated status can be acquired:

			a) Emancipation can be granted by the parents. In this case, the Code requires the minor’s consent in a public deed or the authorisation of the person in charge of the Civil Registry (art. 241 CC).

			b) Emancipation can be granted by the judicial authority. In this case, the child has to ask for it and the judicial authority will listen to the parents before granting the emancipation. The judicial authority might grant it if (i) the parent exercising paternal power remarries; (ii) the parents live apart; (iii) there is a cause that gravely hinders the exercise of paternal power; or (iv) the minor is under tutorship (arts. 244 and 245 CC). When the emancipation is granted by a judge to a minor under tutorship we refer to it as «legal age benefit» (beneficio de mayor edad).

			c) Independent economic life from the parents. The Code only requires an independent life from the parents to become emancipated. But, the doctrine and the courts have gone further, requiring an economic independence. The child has to be economically autonomous from the parents. In this case there is an exception, as the parent’s consent might be revoked (art. 243 CC)7.

			2.6. SUPPORT MEASURES FOR PERSONS WITH DISABILITIES

			Law 8/21 of June 2, that «reforms civil and procedural rules for the support of persons with disabilities in the exercise of their civil capacity» has completely changed the conception of the way in which persons with disabilities act in the legal sphere. The previous scenario according to which persons impaired by a mental or physical impossibility that prevented them to act on their own could be incapacitated and needed to be represented in order to validly perform legal acts, has changed and now, persons with disabilities are considered to hold legal rights and to be able to exercise the rights and obligations that they hold.

			This change of paradigm is inspired by the 2006 UN Convention on the Rights of Persons with Disabilities that aims to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity (art. 1 p.1). With regard to the capacity of persons with disabilities, article 12.2 of the Convention encourages States to recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. This entails that persons with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes —e.g. right to vote; see LO 2/2018—, including those directly concerning them —e.g. right to marry on equal terms; cfr. Law 4/2017—. This is a major change in the consideration of the exercise of the capacity of persons with disabilities which is no longer based on the substitution in the decision-making in matters affecting them, but in the respect of their own will (e.g. they can accept an inheritance, see art. 996 CC). This new perspective is based on the idea that persons with disabilities have the right to make their own decisions, although they might need support measures for the exercise of their capacity —which can no longer be limited—. Therefore, persons with disabilities who cannot properly exercise their civil capacity shall be provided with support measures in the extent that they are necessary. These measures have to be proportionate, respect the maximum authority possible to the person with disabilities and respond to their will, wishes and preferences.

			Article 12.3 of the 2006 Convention provides that States shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their capacity. With this purpose, the Civil Code establishes different types of support measures to be provided to the person with disabilities when necessary. Artícle 249 CC provides that support measures shall have the purpose of ensuring full development of the personality of «persons of legal age and emancipated minors that need those measures8» for the adequate exercise of their civil capacity9. This means that support measures shall be applied to the persons that need them, irrespectively of the possible administrative recognition of their disability (in this regard, see RDL 888/2022).

			As mentioned, the Civil Code establishes different types of support measures (art. 250 CC). This measures can be (i) voluntary (preventive powers of attorney or mandates and autocuratorship); (ii) informal (de facto guardian), (iii) formal (curatorship); or (iv) occasional (legal guardian).

			According to article 249 CC voluntary support measures, those established by the person with a disability, shall prevail and therefore, judicial support measures should only be established in lack of voluntary measures or when these measures are not sufficient according to the person’s needs. Furthermore, support measures have to be proportionate to the need of the persons with disabilities and have to respect their will, wishes and preferences. This means that the degree of support has to be tailored to the needs and circumstances of the particular person and that the persons giving the support shall inform and help the persons with disabilities in their decision-making process so that their will is respected. They shall also procure that the persons with disabilities shall exercise their capacity with less support in the future. This is why the measures are regularly reviewed every 3 years —up to 6 in exceptional cases— or when there is a change in the condition of the person with disabilities. Finally, support measures have to avoid conflict of interest and undue influence —e.g. somebody that provides assistance services by contract to the person with disabilities cannot provide support measures to that person— and with this purpose the judicial authority can establish safeguards to prevent abuse.

			With regard to the types of support measures, voluntary measures are, as we mentioned, those established by the person with a current or foreseen disability —e.g. a person with first signs of Alzheimer— to determine the support that might be needed. In this case, the persons with disabilities themselves decide who should provide those measures, their scope —e.g. manage bank accounts, buy, sell, make payments) and might establish safeguards—. These measures have to be established in a public deed and the authorising notary public shall communicate them to the Civil Registry for their record (art. 255 CC). These voluntary measures directly reflect the will of the persons with disability in the assistance to the exercise of their capacity and that is why they are preferred. These voluntary measures can consist of preventive powers of attorney or mandates (arts. 256 to 262 CC), an autocuratorship (arts. 271 to 274 CC) or ad hoc measures tailored to the needs of the person with disabilities adopting them.

			A de facto guardianship is an informal support measure that might exist in practice (arts. 263 to 267 CC). It is usual to see persons with disabilities to be adequately assisted in the exercise of their capacity by a de facto guardian, generally a relative. This informal support measure can coexist with voluntary or formal measures if these latter are not implemented effectively. When exceptionally the de facto guardian has to act as a representative of the person with disability, the guardian has to obtain judicial authorisation to do so (art. 264 CC). If the needs of the person with disability are sufficiently and properly satisfied, there is no need of formal support measures (art. 255 CC in fine and STS 66/2023 of January 23). However, this type of support might not be agile nor efficient if the representation is needed on a regular basis —and not for single acts— in which case a judicial measure can be established (e.g. see STS 1444/2023 of October 20 that appoints curator with representative functions the wife of a person with a major neurological disorder who needed support in his daily chores and could not decide about personal or patrimonial matters).

			Curatorship is the formal support measure for persons with disabilities who need support on a continuous basis. It has to be established by a judicial decision10 that shall determine the scope of the curatorship taking into account the particular needs of the person and the person’s will, desires and preferences11 (arts. 268 and 269 CC). The support to be given by the curator is, at first, to assist, informing the person with disabilities of the consequences of the act to be performed so that the person can decide. The judicial decision shall determine the acts for which the curator’s assistance is required. Only in exceptional cases in which it is indispensable due to the circumstances of the person with disability, the judicial authority shall determine the specific acts in which the curator shall act as a representative12 (e.g. curatorship with representative functions when a person is in an advanced stage of Alzheimer).

			The judicial authority shall appoint curator the person proposed by the person with disability (autocuratorship) or, in lack of such proposal, any of the persons stated in article 276 CC —spouse or person with a similar relation who lives with the person with disability, descendant, ascendant, ad hoc guardian, sibling, etc.—. The decision constituting the curatorship has to be registered in the Civil Registry (art. 300 CC). The decision may establish safeguard measures that seem adequate to prevent abuses and ensure that the will, wishes and preferences of the person with disabilities shall be respected. For example, the decision might establish the need to obtain judicial authorisation for certain acts that the judge considers of particular relevance in the particular case. Notwithstanding that, article 287 CC states several acts for which a curator with representative functions shall in any event need judicial authorisation (e.g. acts of personal or family significance, sell or encumber immovable goods or goods of extraordinary value, donations, to waive rights, extraordinary expenses). The court can, at any time, ask the curator to report about the personal and financial situation of the person under curatorship and, without prejudice to the regular review of the support measure, the Public Prosecutor can also ask for the information deemed necessary to guarantee the correct functioning of the curatorship (art. 270 CC).

			Finally, a legal guardian —defensor judicial— can be appointed as a formal support measure when the need for support is only occasional even if it is recurrent. This is an interim solution in cases of conflict of interests or problems affecting support measures —e.g. temporary lack of support because the person giving the support cannot do it for a time or anymore— and in cases of need of only occasional support measures (art. 295 CC). A legal guardian shall be appointed if an emancipated minor needs the intervention of the parents —e.g. for the acts stated in art. 247 CC— and they cannot do it or there is a conflict of interest among them (art. 235.3 CC).

			2.7. ARTIFICIAL PERSONS

			The possibility of individuals to act on their own are limited. Many human goals cannot be achieved by single individuals or are simply better performed by a group of people. The law recognises these groups and goals and grants them legal capacity as a whole. Artificial persons are born because the law acknowledges the existence of a real group with supraindividual interests. Once they meet the legal requirements to become so, the law grants personality to these «artificial or juridical persons» (personas jurídicas), and therefore, they can hold rights and have the necessary capacity to enter into legal relations (art. 38.1 CC). The artificial persons shall act in the legal traffic through their bodies which are constituted by individual persons that represent them.

			As a consequence of the different personality of the group from the individuals who integrate it, there is also an independent patrimony of the artificial person. This separate patrimony shall or shall not be connected to the individuals depending on the type of artificial person.

			There are different types of artificial persons. According to article 35 CC the following are artificial persons to which the law grants a personality that is independent from the personality of its members:

			1. corporations, associations and foundations of public interest recognised by law; and

			2. associations of private interest, whether civil, commercial or industrial.

			The corporations referred to in article 35.1 CC are Public Law persons, the study of which belongs to Public Law. Among them are all the public administrations, from the State to the Autonomous Communities, Municipalities, and any other entity related to the Public Administration for reasons of hierarchy or dependence.

			Associations in general are groups of persons searching to attain a common goal. Associations can have a public or a private interest depending on whether the aim that they pursue promotes the welfare of the community or a private or particular benefit. When these latter are for-profit, in the sense that they tend to obtain profits from their activities, they are regulated by law under the name of «companies» (sociedades).

			Finally, foundations are constituted by a patrimony attached to the consecution of a particular end. As we see, foundations are entities which are not, like associations, based on a group of people (tipo asociativo) but on a patrimony destined to achieve a special goal (tipo fundacional).

			2.7.1. Foundations

			Concept: foundations are philanthropic institutions created by a person or a group of persons developing activities for the benefit of the community. These are called general interest activities in the sense that they have to benefit a generic community, undetermined in its composition. Article 34 of the Spanish Constitution acknowledges the right to create general interest purpose foundations.

			As they pursue and cover interests that the State no longer has to cover, foundations are backed by the State; something that crystallizes on a special tax regime (see Law 49/2002 of December, 23, which regulates the tax regime of non-profit entities). This State interest due to the foundations pursuance of general interest activities leads to the Administration watching over the foundation’s compliance with the law; mainly, the correct exercise of the foundation’s aims and the proper allocation of the foundation’s economical resources. The State or the Autonomous Community, depending on the scope of the Foundation, shall undertake this supervision through a public entity called the «Protectorate» (Protectorado).

			Foundations are regulated by Law 50/2002 of December, 26 (hereinafter, Foundations Law or FL).

			Article 2 of the Foundations Law states that foundations are non-profit organizations which, due to the founders will, have their patrimony affected in a lasting manner to the consecution of goals of a general interest. Foundations have to pursue goals of a general interest. Article 3.1 FL gives examples of these interests (the defence of human rights, of the victims of terrorism and violent acts; social assistance; educational, scientific, sportive, sanitary interests, defence of the environment, etc.). The goal of the foundation has to benefit a generic community of persons, in the sense of an undetermined group of persons (art. 3.2 FL). Therefore foundations cannot have as their goal the benefit particular persons, such as the founder or managers, their spouses, relatives or artificial persons that do not have goals of a general interest (art. 3.3 FL). The only exception to this rule are those Foundations which purpose is the preservation and restoration of Spanish Cultural Heritage goods (art. 3.4 LF) because no matter if they benefit certain persons (e.g. the owner of the castle which is catalogued as Spanish Cultural Heritage), they also benefit the community since the Spanish Cultural Heritage is a collective wealth.

			Foundations are ruled by the will of the founder, its By-laws and, in any event, by the law.

			The specialty of foundations is that they are artificial persons but they are not constituted by a group of people. Foundations consist of a patrimony (universitas rerum) dedicated by the founders to a certain purpose. It is necessary that economical resources are explicitly attached to the interests pursued by the foundation so that it can exist. The initial patrimony of a foundation is called endowment (dotación). The endowment has to be sufficient as to fulfil the foundation’s goals. The Foundations Law states that the minimum endowment to create a foundation consists of goods and rights amounting to at least Euros 30,000 (art. 12 FL), although it might be inferior if it proves to be sufficient.

			Constitution: foundations can be constituted by an inter vivos act or a mortis causa act. In the first case through a public deed; in the second case, by the founders testament if it complies with the requirements stated for the Articles of Incorporation in article 10 FL (Escritura de constitución). If the will of the founder does not contain all the requirements of the Articles of Incorporation, the executor of the testament or, in his defect, the heirs, shall raise the public deed in accordance with article 10 FL.

			The foundation shall have legal personality from the moment of registration of the Articles of Incorporation with the Foundations Registry (art. 4.1 FL).

			The Articles of Incorporation shall include, at least, the following: (i) personal data of the founder/s or record data in case of the founder being an artificial person; (ii) the will to create the foundation; (iii) the endowment and its composition; (iv) the By-Laws of the foundation; and (v) the identification of the persons who are going be members of the Board of Managers (Patronato) and their acceptance if it takes place upon the constitution of the foundation.

			Functioning: the functioning of the foundation is set in its By-Laws. According to article 11 FL, the By-Laws shall include: (i) the name of the foundation; (ii) the foundation’s goals; (iii) domicile and territorial scope of its principal activities; (iv) basic rules for the allocation of its resources to the fulfilment of the goals and determination of beneficiaries; (v) composition and functioning rules of the Board of Managers; (vi
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