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‘What is a colony
if not the brutal truth
that when we speak
the graves open.
And the dead walk?’

Eavan Boland, ‘Witness’, 1998




NOTE TO THE READER

This is a true story, first recounted in a series of lectures I gave at the Hague Academy of International Law in the summer of 2022. As a participant in parts of it, I am not an independent observer, and understand that events may be seen from different angles, with different interpretations. I have tried to present a personal account in a manner that is fair and balanced.

The story, which is little known and deserves a broader audience, actually comprises a number of interwoven tales. One relates to the International Court of Justice in The Hague, and its role in the gradual demise of colonialism, with a focus ultimately on the case of Mauritius. Another is more personal; my own evolving relationship with the world of international law. And a third, the beating heart of this book, is the tale of Liseby Elysé – the wrongs done to her and other Chagossians, and their quest for justice that continues to this day.

I have sought to capture what Madame Elysé shared with me, during many hours spent together going over the text and the events, to accord with her recollections. I hope that our collaboration and friendship meet her aspirations. Our backgrounds are different, yet our paths connected, through processes of law and litigation that have gradually closed the curtain on the colonial era into which Madame Elysé was born and lived, and in which my working life has been cast.

In offering this account of Chagos, I have collaborated with Martin Rowson, who has provided a visual interpretation of the landmark cases touched upon in each chapter, placed in historical context.

London and Bonnieux

July 2022
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PROLOGUE: ‘LA COUR!’

‘The Chagos. An archipelago with a name silken as a caress, fervid as regret, brutal as death …’

Shenaz Patel, Silence of the Chagos, 2005



‘La Cour!’ On a summer morning in The Hague, the words were proclaimed with solemnity by a man in formal attire from whose neck hung an impressive silver chain, a symbol of authority. As practised for many decades, he announced the languid entry into the Great Hall of Justice of the judges, robed and beribboned, making their way to their respective seats in a line behind a very long table. The President, a calm man from Somalia who knew first-hand what it meant to be on the receiving end of British and Italian colonial generosity, stood at their centre. He glanced around the courtroom, looked at the assembled rows of lawyers and diplomats, journalists and interpreters, framed by vast stained-glass windows and crystal chandeliers, then invited us to take our seats.

Sitting in the second row, directly behind me, was a diminutive lady dressed in black, the small handbag she clutched offering an air of formality, of dignity. She had travelled from distant Mauritius as a member of that country’s delegation. She was here to tell a story, a short tale of the early years of her life, in the hope that her account might encourage the fourteen judges in a direction that could allow her to return to the place of her birth. Home, in a real sense, where the heart is, was Peros Banhos, a tiny island that is part of an archipelago called Chagos, located in the midst of a vast Indian Ocean. From there, five decades earlier, along with hundreds of others, she had been forcibly removed.

Liseby Elysé lived happily on Peros Banhos until her twentieth year. Then, without warning, one spring day she was rounded up by the British authorities, allowed a single suitcase, and ordered to board a boat that would transport her a thousand miles away. ‘The island is being closed,’ she was told. No one explained why. No one mentioned a new military base the British had allowed the Americans to build on another island, Diego Garcia. No one told her that Chagos, long a part of Mauritius, had been severed from that territory and was now a new colony in Africa, known as the ‘British Indian Ocean Territory’. Madame Elysé, and the entire community of some 1,500 people, almost all Black and many descended from enslaved plantation workers, were forcibly removed from their homes and deported.

She was in The Hague to participate in a case about her islands. The fourteen judges did not yet know who she was, or her role in the proceedings. They would hear arguments about Britain’s last colony in Africa, how it was dismembered from Mauritius, and determine whether, as a matter of international law, it belonged to Mauritius or Britain. The judges would navigate matters of history and colonial rule, traversing questions of race and rights under international law. They would confront the principle of ‘self-determination’ and rule on whether a group of people could decide their own destiny, or have the course of their lives determined by others.

Madame Elysé was a witness for Mauritius, the African country for which I acted in the case. She would speak on behalf of Chagossians, in the language of Creole, delivered with clarity, force and passion. She could not read or write, so the judges agreed she would address them in a pre-recorded statement. She would watch them as they watched her, a woman in a black suit and a white shirt edged with lace, wearing a small blue and red badge that proclaimed: ‘Let Us Return!’

The President opened the proceedings with a short summary of the case, then invited the first speaker to address the Court. Slowly, Sir Anerood Jugnauth – eighty-eight years old, former Prime Minister of Mauritius, member of the bar of England and Wales, Queen’s Counsel – made his way to the podium. He spoke for exactly fifteen minutes, followed by two advocates, a short pause café and then a third advocate. He and the lawyers spoke from prepared scripts, which offered an air of theatre, the judges as audience. They did not interrupt, they did not ask questions.

I made my way to the podium. I had addressed the Court many times before, yet on this occasion was somehow more anxious. Madame Elysé, now in the front row, stood briefly as I introduced her. ‘The Court should hear the voice of the Chagossians directly,’ I explain, to obtain a sense of the realities of colonial rule.



Madame Elysé’s statement was projected on two large screens that hung above the judges, words and images broadcast around the world. In faraway Port Louis, the capital of Mauritius, the proceedings were shown live on national television, as her friends gathered in a community centre to watch. They would weep as she spoke.

* * *

[image: image]
‘Mappel Liseby Elysé.’

‘My name is Liseby Elysé.’ The translation appeared in English and French, neat captions in white at the bottom of the screen.

‘I was born on 24 July 1953 in Peros Banhos. My father was born in Six Iles. My mother was born in Peros Banhos. My grandparents were also born there. I form part of the Mauritius delegation. I am telling how I have suffered since I have been uprooted from my paradise island. I am happy that the International Court is listening to us today. And I am confident that I will return to the island where I was born.’

With these opening words, the mood in the Great Hall changed, as a heavy silence was felt, one that accompanies a significant moment in a public space, of the kind encountered in a theatre or a concert hall when a performer connects with an audience whose attention is fixed and keen. As Madame Elysé spoke, without a script, the President looked towards her, seated a few feet away, as memories tumbled out, words rough and powerful that cut through the pomp of the Great Hall:

‘Everyone had a job, his family and his culture. But all that we ate was fresh food. Ships which came from Mauritius brought all our goods. We received our groceries. We received all that we needed. We did not lack anything. In Chagos everyone lived a happy life.’

The tone changed, becoming less soft:

‘One day the administrator told us that we had to leave our island, leave our houses and go away. All persons were unhappy. They were angry that we were told to go away. But we had no choice. They did not give us any reason. Up to now we have not been told why we had to leave. But afterwards ships which used to bring food stopped coming. We had nothing to eat. No medicine. Nothing at all. We suffered a lot. But then one day, a ship called Nordvaer came.’

Madame Elysé paused:

‘The administrator told us we had to board the ship, leaving everything, leaving all our personal belongings behind except a few clothes and go. People were very angry about that and when this was done, it was done in the dark.’

She paused again as a frown passed across her brow. She did not name the administrator – Monsieur Willis-Pierre Prosper – or the date, which was 27 April 1973, in the evening, at dusk:

‘We boarded the ship in the dark so that we could not see our island. And when we boarded the ship, conditions in the hull of the ship were bad. We were like animals and slaves in that ship. People were dying of sadness in that ship.’

‘Animals’. ‘Slaves’. Madame Elysé spat the words out:



‘And as for me I was four months pregnant at that time. The ship took four days to reach Mauritius. After our arrival, my child was born and died. Why did my child die? For me, it was because I was traumatised on that ship, I was very worried, I was upset. This is why when my child was born, he died.’

She drew her lips together:

‘I maintain we must not lose hope. We must think one day will come when we will return on the land where we were born. My heart is suffering, and my heart still belongs to the island where I was born.’

Imperceptibly, the camera closed in, emphasising the determination and rising anger:

‘Nobody would like to be uprooted from the island where he was born, to be uprooted like animals. And it is heartbreaking. And I maintain justice must be done.’

She seemed to struggle, to rein in the emotions, to keep a deep well of anger at bay, yet she was not able to stop herself. It was as if decades of emotion, anger and hope were unleashed:

‘I must return to the island where I was born. Don’t you feel that it is heartbreaking when someone is uprooted from his island like an animal and he does not know where he is being brought?’

Madame Elysé’s voice broke, a tremolo across the silence:

‘And I am very sad. I still don’t know how I left my Chagos. They expelled us by force. And I am very sad.’

She stopped and closed her eyes:

‘My tears keep rolling every day. I keep thinking I must return to my island.’



Then, at last, she let herself go:

‘I maintain I must return to the island where I was born and I must die there and where my grandparents have been buried. In the place where I took birth, and in my native island.’

She took a long breath, exhaled, swept her hand across her face, as if a great cleansing motion, looked into the camera, turned, allowed her head to drop. She wept. How might the judges react to so open and unusual an expression of emotion in so venerable a place of justice?

* * *

Madame Elysé spoke for three minutes and forty-seven seconds.

The silence that followed seemed interminable. As I stood at the podium, a gentle sound filled the Great Hall of Justice, the sound of tears.

I waited to address the Court.

Later, after the morning session was over, as Madame Elysé and I stood outside the Great Hall, she turned to me with a sense of relief, a warm smile etched across her face.

‘Did it go well?’

‘Yes.’

‘May I ask a question?’

‘Yes.’

‘Why did it take so long for us to come to The Hague?’




I

1945

‘The individual human being … is the ultimate unit of all law.’

Hersch Lauterpacht, 1943
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To answer the question posed by Madame Elysé it is necessary to go back to February 1945 and a winter’s day in Cleveland, Ohio. Standing at another podium, Ralph Bunche delivered a passionate lecture to the city’s Council on World Affairs, on colonialism and its future. Bunche, a US State Department official, was a Black American and a distinguished scholar of British and French administration in Africa. His lecture offered a robust response to an argument recently put to him by Arthur Creech Jones, the British Labour Party’s expert on colonialism. Given a choice between slow progress under British domination, or freedom under new international rules, Creech Jones explained, the colonised would opt for the former. And, he added, Bunche should apply his dangerous ideas on decolonisation to himself and to the fifteen million Black people of the United States.

[image: image]
‘The modern world has come to the realisation that there is a great moral issue involved in the perpetuation of the colonial system,’ Dr Bunche declared in response. Is one people entitled to rule permanently over another? No. In the coming weeks he would have a chance to turn this idea into action, in negotiating a new international agreement, the Charter that would create the United Nations organisation and begin the formal process of ending colonialism. Bunche spoke with authority, as the member of the US delegation negotiating the Charter, charged with reaching agreement on decolonisation. A few weeks later, in April 1945, as work on the international agreement began in earnest at the San Francisco Opera House, he wrote to his wife. ‘I did feel a bit proud this afternoon, at being the only Negro who sat on the first floor.’

The drafting process lasted eight weeks, the result reflected in Chapter XI of the UN Charter, a ‘Declaration Regarding Non-Self-Governing Territories’. Possibly the ‘most far-reaching declaration on colonial history ever written’, one delegate called it. Bunche recognised the limits of his efforts, expressing the hope that the new rules would be taken forward and implemented in good faith. He could not know that his work would unlock a door through which Madame Elysé would pass, many decades later, on a journey from Chagos to The Hague.

Newfoundland

The origins of Chapter XI of the UN Charter and its commitment to decolonisation may be traced back to earlier revolutionary moments, in America and France and other places, to philosophical and political writings on the relationship between a person and the larger community of which they form a part. Such ideas prompted Vladimir Ilyich Lenin to publish three articles on ‘The Right of Nations to Self-Determination’, a call to end external domination. Four years later, American President Woodrow Wilson addressed the US Congress with similar ideas, touching on the interests of colonised populations. One of his Fourteen Points invoked the principle of ‘autonomous development’ for different peoples of the Austro-Hungarian and Ottoman empires, the idea that each national group might have rights of its own. Such ideas influenced other thinkers, like W.E.B. Du Bois and Eliézer Cadet, and the Universal Negro Improvement Association founded by Marcus Garvey. In the post-war years, they pushed for the ‘right of self-determination’ to be ‘applied to Africans and to every European colony where the African race predominates’, and for Germany’s African colonies to be returned to ‘the natives’.

Two decades later, in 1941, as war raged once more, German forces headed into Soviet territory and the lands of north Africa. They threatened British control of Egypt and the Suez Canal, the route to Mauritius, India and other colonial domains. In the east, Japan posed its own threat to British, Dutch and French colonies. Not yet engaged in the war, President Franklin Delano Roosevelt used this moment to propose a meeting with British Prime Minister Winston Churchill. ‘Somewhere in the Atlantic’, Churchill whispered, a secret location.

The two met on Saturday, 9 August 1941, on board the USS Augusta, moored in Little Placentia Sound, off the coast of Newfoundland, a British colony. The following day, they discussed the draft of a joint statement they might issue. Over dinner, Roosevelt’s son, Captain Elliot Roosevelt of the US Army Air Force, observed a ‘highly charged’ quarrel between FDR and Churchill, on colonialism and the British Empire. Roosevelt provoked Churchill, telling him he wanted to end preferential trade and other economic arrangements for Britain’s colonies.

‘England does not propose for a moment to lose its favoured position among the British Dominions,’ Churchill responded, irritated. Roosevelt countered: real peace required the ‘development of backward countries’, and, to confront fascism, the two countries must work together to free people from ‘a backward colonial policy’.

Churchill’s effort to change the subject was unsuccessful. The United States would not underwrite colonialism, Roosevelt continued, and would support ‘popular movements’ for independence and self-government. Looking back, to the Cold War years that followed, to developments in Chile, Nicaragua, Iraq and Afghanistan, among others, the charge of hypocrisy can easily be levelled against the US. Nevertheless, Roosevelt hoped to replace British colonialism with a New American Century, and one of his ideas would be taken forward as the ‘principle of self-determination’.

Robust views were exchanged over several days. The Americans arrived with a draft text, but Roosevelt did not share it with Churchill, fearing it would be rejected outright. Better to allow the British to prepare a draft of their own, to which the Americans could respond. The ploy worked. The first draft of the ‘Atlantic Charter’, Churchill would say, was ‘a British production cast in my own words’.

He walked straight into the trap laid by Roosevelt.

The draft was reworked, words added or changed, or removed. Sentences were inserted, new points raised. After three days, the two agreed on a short text that set out their hopes for a ‘better future for the world’. The ideas included respect for territory; more economic cooperation; an end to trade preferences for the colonies; individual freedoms; and limits on the use of military force.


The Atlantic Charter was a single, typewritten page consisting of eight brief paragraphs. In due course, paragraph three would become crucial for Mauritius and Madame Elysé, the words that committed Britain and America to ‘respect the right of all peoples to choose the form of government under which they will live’. The idea was revolutionary, invoking the notion that sovereign rights and self-government would be ‘restored to those who have been forcibly deprived of them’. Churchill wrote the words without thinking through how they might be interpreted and applied.

The Atlantic Charter was widely reported in the press. A statement of intentions, The New Yorker magazine noted, and a pretty good one, even if open to interpretation. Roosevelt saw the Charter as announcing an end to empire, taking forward Wilson’s Fourteen Points, a tool that promised people in the east of Europe ‘their own nation-state’.

Churchill read the text differently. No, he assured the House of Commons, the Atlantic Charter did not imply an end to Britain’s colonies – its vital third paragraph was only for those who lived ‘under the Nazi yoke’. Those who owed allegiance to the Crown, in India, Burma, Mauritius and other parts of the British Empire, would not be subject to the commitment expressed in the third paragraph.

Churchill’s reading was not so widely shared. Across Africa, many read the words of the third paragraph as applying to them and the colonies of their continent, a commitment for the ‘Africanization’ of governments. In South Africa, a young Nelson Mandela saw the words of the Atlantic Charter not as empty promises, but as offering ‘full citizenship’, the right to land and an end to ‘all discriminating legislation’.

The world of international law was – and still is – conservative and cautious, but once words are agreed they often take on a life of their own. A few months after the Atlantic Charter was adopted, the third paragraph was picked up and its sentiment inserted into the ‘Declaration by the United Nations’, adopted in Washington DC in January 1942. Twenty-six countries agreed to join forces against Germany and Japan, whose attack on Pearl Harbor, a month earlier, had prompted the Americans to enter the war. The Soviet Union and China were among the countries that embraced the Atlantic Charter’s commitment to self-government, and called for the preservation of ‘human rights and justice in their own lands as well as in other lands’.

Within a few years, some fifty countries were supporting the 1942 Declaration, with four from Africa: Egypt, Ethiopia, Liberia and South Africa. The commitment to decolonisation had taken off, even if the modalities were uncertain.

In February 1945 at the Yalta Conference, where Churchill, Roosevelt and Stalin met to discuss the defeat of Germany and arrangements for the post-war world, Churchill again objected to Roosevelt’s efforts to subject British colonies to international rules and scrutiny. ‘I will have no suggestion that the British Empire is to be put into the dock and examined by everybody to see that it is up to their standard,’ the Prime Minister told Stalin. ‘Never, Never, Never … every scrap of territory over which the British flag flies is immune.’

The US led the effort to create a new organisation, the United Nations. The Secretary of State wanted someone with commitment, and a knowledge of Africa, to lead on decolonisation. ‘We want to employ for the future colonial problems of this international organization the best qualified man, who happens to be a Negro,’ explained the secretary general of the conference on the United Nations. That man was Ralph Bunche, a political scientist who worked on colonialism at the State Department, a staunch supporter of decolonisation and self-determination, drawing from his own experiences of racial prejudice in the United States.

In June 1945, a month after the war’s end in Europe, fifty countries signed the Charter of the United Nations, filling the gap left by the demise of the League of Nations. This Charter established a Security Council, a powerful organ of fifteen members – five would be permanent (the United States, Britain, France, China and the Soviet Union), the other ten elected for two years – to maintain international peace and security. Other UN organs included a General Assembly of the entire membership, as the ‘main deliberative and policy-making organ’, and a new International Court of Justice, as the principal judicial organ of the UN. Fifteen judges at the Peace Palace in The Hague would resolve contentious disputes between states. (In May 1947 Britain filed the first case, alleging that Albania had laid mines in the Corfu Channel in violation of international law and the ‘dictates of humanity’.) The judges were also empowered to give advisory opinions ‘on any legal question’, if requested by the Security Council or General Assembly.

The Americans pushed for decolonisation in the UN Charter, albeit with another name. The ‘hardest working conference I ever attended’, Ralph Bunche would call it, with trusteeship and decolonisation the ‘hottest’ subject of all, a ‘tough fight at every step’. He largely succeeded: decolonisation became a fundamental aim of the United Nations, as Article 1 of the Charter committed members to respect ‘the principle of … self-determination of peoples’. The words were bold and significant, the language a compromise, a nod to the British and French, fearful about the loss of colonies. ‘Not as good as I would like it to be,’ Bunche reported, ‘but better than any of us expected it could get.’

The Charter made no mention of colonies. Instead, Chapter XI referred to ‘Non-Self-Governing Territories’, a less inflammatory and more acceptable formulation for anxious Europeans. Article 73 imposed responsibilities on those who administered territories ‘whose peoples have not yet attained full self-government’: the colonisers must recognise the interests and well-being of the colonised as ‘paramount’, and promote self-government by the local inhabitants. How this would occur depended on the particular state of ‘advancement’ of each colony. The Charter created a new international Trusteeship System, to administer other areas, known as ‘trust territories’, under the responsibility of a Trusteeship Council.

In this way, the UN Charter created a framework for change, an embryonic commitment to decolonisation. The text reflected a deal, an agreement to disagree, the United States on one side, Britain on the other. Yet it was a start and, as with so much in life, once an idea is off the ground, there may be no stopping it.

Deportation

As the paramount interests of the colonised came to the fore, other developments in international law sought to promote the rights of individuals and groups. A new human rights system emerged, as governments committed themselves to a range of ideas, including the right of people not to be forcibly removed from their homes and transferred to other places.

A catalyst for change was National Socialism and its idea of Lebensraum, the creation of more ‘living spaces’ for Germans of Aryan descent across occupied Europe. Lebensraum was brutal, with local inhabitants rounded up, deported and replaced by German colonists. The terrible human consequences informed the drafters of the Nuremberg Statute, gathered in London in the summer of 1945 to create the world’s first international criminal tribunal, with the power to prosecute senior Nazi leaders for ‘crimes against humanity’. The legal concept was promoted by Hersch Lauterpacht, a Cambridge academic, whose new book on an international bill of rights of man offered a blueprint for the Universal Declaration on Human Rights.

‘Crimes against humanity’ at Nuremberg included ‘deportation’, the forcible transfer of a group from one territory to another. This was a subject of personal interest, as I wrote in East West Street: two of my great-grandmothers, elderly widows, were deported from Vienna to Theresienstadt and Treblinka respectively, where they perished. Each was allowed a single suitcase. The charges against many of the Nazi defendants at Nuremberg included their role in supporting Lebensraum as part of Germany’s ‘new order’, one intended to dismantle British colonies in Africa and elsewhere, while colonising Poland and other European territories.

In his opening arguments to the Nuremberg Tribunal, in November 1945, US prosecutor Robert Jackson addressed the subject of deportations and Nazi colonies, and the idea of ‘a right of self-determination’ for Germans. Jackson contrasted Germany’s behaviour with ‘legitimate’ British and French approaches to colonialism; the latter was obtained, he asserted, without recourse to ‘aggressive warfare’. Sir Hartley Shawcross, the British prosecutor, emphasised the legitimacy of the British Empire, and Germany’s war against it. In October 1946, nine of the twenty-four defendants were convicted of crimes against humanity, including for their roles in deportations. Seven were hanged.

In this way, the Nuremberg trial catalysed new principles which would take root across time and place, as deportation became recognised as a ‘crime against humanity’. Broadly, this is how international law works: someone develops an idea, puts it into writing (in an article or a book, perhaps), it germinates into an agreed legal text, migrates into another legal
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