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RIGHTFUL RELATIONS WITH DISTANT STRANGERS

This book provides a philosophical critique of legal relations between the EU and ‘distant strangers’ neither located within, nor citizens of, its Member States. Starting with the EU’s commitment in Articles 3(5) and 21 TEU to advance democracy, human rights, and the rule of law in ‘all its relations with the wider world’, Ganesh examines in detail the salient EU and international legal materials and thereafter critiques them in the light of a theory of just global legal relations derived from Kant’s philosophy of right. In so doing, Ganesh departs from comparable Kantian scholarship on the EU by centring the discussion not around the essay Toward Perpetual Peace, but around the Doctrine of Right, Kant’s final and comprehensive statement of his general theory of law.

The book thus sheds light on areas of EU law (EU external relations law, standing to bring judicial review), public international law (jurisdiction, global public goods) and human rights (human rights jurisdiction) and also critiques the widespread identification of the EU as a Kantian federation of peace.
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Introduction

This book outlines a theory of rightful relations with distant strangers; that is to say, of morally defensible legal relations between a political community and persons who are not its members. Rather than develop it in the abstract, it does so by reference to an existing body of positive law concerning legal relations between the European Union on the one hand, and persons who are neither citizens of its Member States nor located in their territories on the other. Thus, while the philosophical inspiration behind this book lies in the legal and political writings of Immanuel Kant, the germ of the legal discussion lies in several articles scattered about in the constitutive documents of the European Union that commit the EU to advance certain objectives in all its ‘relations with the wider world’. Broadly, these objectives comprise: (1) the advancement of human rights, democracy, and the rule of international law; and (2) the provision of a range of policy goals, often grouped under the rubric of ‘global public goods’.

A survey of the law arising from these provisions reveals that they have often been pressed into service to consolidate and provide new grounding for the EU’s long tradition of asserting jurisdiction over distant strangers – that is, ‘extraterritorially’ – in numerous regulatory fields. This gives rise to three linked questions:

(1)Are such unilateral assertions of authority over distant strangers defensible?

(2)Does the EU then owe any obligations towards the distant strangers for whom it purports to make law?

(3)If so, does it fulfil them?

To illustrate the kinds of questions examined here, consider the following scenario of an imaginary ‘merger application’:

Two supermarket chains operating in the EU seek to combine. The Commission, as the competent regulator, determines that the merger will not have any negative effects upon consumer welfare within the EU – for instance, by increasing prices or reducing product choice – such as would ordinarily justify a regulative intervention under EU competition law.

However, it also finds that the merger will very likely result in the creation of an entity with monopsony or ‘buyer’ power over downstream markets for coffee, tea, and other commodities, all of which are produced in developing countries. This post-merger monopsony power may be so considerable as to undermine the ability of the foreign farmers producing those commodities to earn enough income, and consequently to afford adequate housing, food, healthcare and education for their children.1

Ruritania is one of the developing countries whose farmers are likely to be affected in this way. Despite the deleterious effects upon its farmers, however, the Ruritanian Government nevertheless champions the merger, because it espouses a general economic policy of substituting agricultural production with heavy industry. The Ruritanian merger authority has already approved the merger. Ruritania is not a party to any human rights treaties, nor does it recognise protections for such rights in its domestic law.

Commission officials tasked with deciding on this merger application face a simple and stark choice: to approve the merger ‘as is’, or to regulate it. A moment’s thought reveals that this is a legal question admitting no room for ‘policy discretion’. Any decision to regulate the merger, even to impose a single pre-condition, must see off administrative challenges on the part of the supermarkets and, equally importantly, a claim of a right on the part of Ruritania to administer its economy as its sees fit. Conversely, any decision to approve the merger must overcome a claim of potential obligations owed to Ruritanian farmers concerning rights to housing, food and education. Such claims may arise, say, under the International Covenant on Economic, Social, and Cultural Rights (ICESCR), an instrument which, for reasons that need not detain us, bears some constitutional significance within the EU legal order.2 But, if Ruritanian farmers could invoke that instrument against the EU to challenge the merger, might they not similarly challenge the practice of awarding subsidies to European farmers under the Common Agricultural Policy, which, by all appearances, undercuts their income and drives them into poverty far more systematically?

Answers to these questions cannot be supplied merely by examining EU legal and policy materials, the technical rules of EU competition law, or other highly specific directives and regulations. They also implicate human rights law and public international law, because the Commission’s decision as to whether or not to approve the merger must draw from and be assessed against both the law on the extraterritorial application of human rights obligations and of general jurisdiction under international law. As we shall see, however, these areas are themselves by no means settled but are in fact arenas of heated controversy. As such, the questions examined in this book lie at the cutting edge not just of EU law, but also of human rights law and international law. Accordingly, despite the apparent granularity of the issues raised by the hypothetical merger, this book cannot be limited to an analysis of positive law, or even to an account of the rationalities behind the EU’s exercises of power and influence,3 although these are no doubt crucial stops along the way. Instead, my goal in this book is by necessity far more abstract and normative: it is to provide a critique of the EU’s legal relations with the wider world in the light of a normative theory of global justice.


I.FORCE, FREEDOM AND FORMALITY: KANT’S PHILOSOPHY OF RIGHT

In this connection, a name that comes naturally to mind is that of Immanuel Kant. The widespread notion of the EU as ‘some kind of Kantian cosmopolitan construction’4 is related to its origin myth of having been founded as a peace project by six European nations seeking to end not just regular internecine war between them, but for the sake of world peace generally. For this reason more than any other, the EU has often been theorised in light of the essay Toward Perpetual Peace: A Philosophical Sketch (1795), in which Kant proposes a model treaty setting up a ‘pacific league’ of European political communities for the purpose of maintaining a stable peace between them, which in the fullness of time comes to envelop the entire world.5 Something of this programme is reflected in the Schuman Declaration – the EU’s equivalent of the American Declaration of Independence – which declaims that ‘World peace cannot be safeguarded without the making of creative efforts proportionate to the dangers which threaten it. The contribution which an organised and living Europe can bring to civilisation is indispensable to the maintenance of peaceful relations.’

Instances of this general idea often appear in popular discourse. For instance, in a 2012 newspaper column the popular science author Steven Pinker observed, in between musings about vegetarianism and extreme sportsmen, that the decision to award the Nobel Peace Prize to the EU was entirely appropriate because its basic tenets of ‘democracy, free trade and an international community should discourage leaders from dragging their countries into war’; a ‘rationale’ Pinker believes ‘came right out of Immanuel Kant’s 1795 essay “Perpetual Peace” …’.6 Another example is the notorious essay by Robert Kagan written following the declaration of the second Gulf War, in which he surmised that while the United States remained ‘mired in history, exercising power in the anarchic Hobbesian world where international laws and rules are unreliable and where true security and the defence and promotion of a liberal order still depend on the possession and use of military might’,7 Europeans had instead deceived themselves into believing that they had ‘stepped out of the Hobbesian world of anarchy into the Kantian world of perpetual peace …’.8

There is, of course, a considerable amount of serious academic scholarship exploring Kantian themes concerning the EU, of which perhaps the most prominent voice is Jürgen Habermas.9 However, that literature has largely focussed upon problems of cultural and political integration ‘internal’ to the EU. Moreover, with a few recent exceptions,10 it has tended to revolve primarily around the Perpetual Peace, with occasional references to other of Kant’s shorter essays. Third, where the literature deals with the EU’s ‘external’ relations with the wider world, it has tended to proceed from Kant’s ethical theory to identify the broad ‘norms’, ‘values’ or ‘virtues’ the EU ought to manifest in its foreign relations.11

This book differs from the above literature in all the enumerated respects. First and foremost, it is not primarily concerned with matters ‘internal’ to the European Union. This is not to say that such questions will not intrude upon the discussion from time to time. As and when this happens, however, they do so as matters of secondary importance. Second, my main source of inspiration is not the Perpetual Peace, which by no means expressed Kant’s final thoughts about law, but the Metaphysical First Principles of the Doctrine of Right, which constitutes the first part of Kant’s final statement on practical philosophy – the Metaphysics of Morals (1797). The second part of the Metaphysics of Morals is made up of the Metaphysical First Principles of the Doctrine of Virtue, which deals with ethics. The focus upon the Perpetual Peace at the expense of the Doctrine of Right is understandable, given that the latter was largely ignored even by professional Kant scholars until relatively recently, for reasons ranging from the impenetrability of Kant’s language and conceptual apparatus,12 the likelihood that mistakes occurred in the publishing process making it appear unsystematic and badly organised,13 to the charge that the text dates from a stage of Kant’s life marred by the ‘decrease of his mental faculties, which finally led into senile imbecility …’.14 The traditional attitude of wholesale neglect and dismissal was perhaps most notoriously expressed by Hannah Arendt, who remarked that:

As far as the Doctrine of Right (or of Law) is concerned – which you will find only in the book edited by Reiss and which, if you read it, you will probably find rather boring and pedantic – it is difficult not to agree with Schopenhauer, who said about it: ‘It is as if it were not the work of this great man, but the product of an ordinary common man [gewöhnlicher Erdensohn].’ … if we want to study the philosophy of law in general, we certainly shall not turn to Kant but to Pufendorff or Grotius or Montesquieu.15

Over the past two decades, however, the Doctrine of Right has witnessed a tremendous resurgence in interest due to the work of scholars such as Katrin Flikschuh, Sharon Byrd and Joachim Hruschka,16 but most significantly as the result of the Canadian legal philosopher Arthur Ripstein’s ground-breaking explication of that text.17 One of my aims, then, is to bring to bear Ripstein’s ‘rediscovery’ of the Doctrine of Right to EU legal and political discourse.18 In doing so, I treat Kant as if he were a contemporary commentator on current affairs, rather than as an interesting figure in the history of philosophy.

Thirdly, and most significantly, I do not treat legal relations as functions, applications or explications of ‘deeper’ moral or ethical values. Perhaps the most important result of the rediscovery of the Doctrine of Right has been the articulation of a normative legal philosophy which, although firmly grounded in the tradition of natural rights, nevertheless recognises such a thoroughgoing separation between law and ultimate moral ends, that a debate exists as to whether it might in fact constitute a variant of legal positivism.19 To be sure, on the commonly held definition of legal positivism as the view that ‘what is law and what is not is a matter of social fact’,20 Kant is no positivist. He mocks such views in the Doctrine of Right: after likening them to ‘the wooden head in Phaedrus’s fable’, Kant declares that an ‘empirical’ theory of this sort ‘may be beautiful but unfortunately it has no brain’.21 Nevertheless, Kant’s general theory of law bears two of the hallmarks normally associated with legal positivism: namely, that law must be ‘posited’ by authority, and that there is an ‘adamantine’22 barrier between law and ethics.

These statements
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