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The EEA Agreement, which celebrates its 30th anniversary in 2024, extends the internal market of the EU to the participating EFTA States, Iceland, Liechtenstein and Norway. The successful operation of the EEA depends on a two-pillar system of judicial control and supervision. In respect of judicial control, the EFTA Court operates in parallel with the Court of Justice of the European Union and has jurisdiction vis-à-vis the three EFTA States. This collection of essays, celebrating the EFTA Court’s 30th anniversary, reviews the success of the EEA and the Court, its interface with EU law and its future development.
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Foreword

The EFTA Court: Developing the EEA over Three Decades

PÁLL HREINSSON

The third decade in the EFTA Court’s history has coincided with many historic events in Europe. For the first time in the more than 70-year history of the EU, a Member State, the UK, left the EU and consequently also the EEA Agreement. More recently, a pandemic of a magnitude unprecedented since the 1918 flu pandemic struck the globe. This was followed by the Russian invasion into Ukraine which brought war to Europe on a scale not seen since the Second World War. The occurrence of these events and the challenging times that have followed have demonstrated, now more than ever, the importance of European cooperation and unity. For Iceland, Norway and Liechtenstein, the EEA Agreement, the cornerstone of their special relationship with the EU, has played a pivotal role in safeguarding political and economic stability during these difficult times.

On 23 June 2016, the people of the UK voted to withdraw from the EU in a referendum on continued EU membership. Although the withdrawal officially took place on 31 January 2020, transitional arrangements under the Withdrawal Agreement1 entailed that the UK remained a part of the internal market until 1 January 2021. What followed the UK’s withdrawal from the internal market was political and economic instability. At the time, the Brexit movement in the UK was at the forefront of a wave of euroscepticism that seemed to be gaining traction throughout Europe. There were calls for such referendums in other EU Member States. However, since then, such discussions have faded away. The example of the UK has rather served as a cautionary tale, exposing the difficulties countries can face when exiting the EU and highlighting the importance of the internal market for economic and political stability.

Indeed, the importance for the economies of the EEA/EFTA States of the privileged access to the internal market of the EU under the EEA Agreement can hardly be overstated. Their economies rely on forming one internal market with the EU. It is also important to be cognisant of the fact that the economic relationship between the EFTA States and the EU does not exist in a vacuum. It occurs in the context of the global economy and economic development worldwide. In that respect, it should be noted that in 2018, the EU imposed provisional safeguard measures with regard to imports of certain steel products due to developments on the global market.2 These measures were adopted due to measures taken by the US, during the presidency of Donald Trump, against imports of steel and there was a high risk of further increase of imports into the EU resulting from trade diversion. These circumstances, in the context of persistent worldwide overcapacities, had the potential to jeopardise the EU steel industries.3 The measures imposed an additional duty at the rate of 25 per cent on imports of specified steel products, except for such products originating from Norway, Iceland and Liechtenstein, which benefited from a special exception granted solely on the grounds of their participation in the EEA. Thus, while every other third country in the world was subject to those measures, regardless of whatever free trade agreements they might have concluded with the EU, the EFTA States, due to their special relationship with the EU, based on the EEA Agreement, were exempted. Indeed, the privileged trading relationship between the EFTA States and the EU on the basis of the EEA Agreement can only be compared to the relationship between the EU Member States themselves on the basis of the EU treaties.

The importance of the EEA Agreement was again demonstrated by the COVID-19 pandemic. This overwhelming health crisis brought with it an enormous impact on the economies and societies of states worldwide. The cherished freedom of movement under the EEA Agreement was sharply curtailed due to the risks posed by the pandemic. The increased interconnectedness and interdependence of the economies of EEA States, brought about by the EEA Agreement, also entail potential vulnerabilities in times of crisis. The EFTA States rely not only on exporting to the internal market, but also importing necessary goods and services as well as labour. Thus, in times of crisis, close cooperation is even more important. On 14 March 2020, during the early stages of the pandemic, the EU adopted a regulation making the exportation of personal protective equipment (PPE) subject to the production of an export authorisation due to the epidemiological crisis caused by COVID-19 and the concomitant significantly increased need for PPE.4 In its original form, the export authorisation was required for any export outside of the EU, including to the EFTA States. Naturally, the haste with which such measures must necessarily be adopted in times of crisis means that they are not guaranteed to be flawless. However, a few days later, as swiftly as the measure had been adopted, this oversight was remedied.5 The close integration brought about by the internal market in PPE meant that restricting exports in this area would be counterproductive.

Restrictions on the free movement of persons during the COVID-19 pandemic also demonstrated the benefits of cooperation within the framework of the EEA Agreement. Although there were restrictions on travel between EEA States, such restrictions were much more cumbersome vis-a-vis third countries, which the UK had become in the meantime. This was of major importance for the EFTA States, given the thousands of frontier workers crossing the borders between the EU and the EFTA States every day, including essential healthcare workers. The European Centre for Disease Prevention and Control (ECDC), an EU agency, proved to be pivotal in collecting and sharing information concerning the pandemic among EEA States. Furthermore, the close cooperation between the EU and the EFTA States during the pandemic, such as within the EEA Council, led to the participation of the EFTA States in the EU vaccine procurement scheme, demonstrating that there is strength in numbers and that unity in times of crisis brings about benefits for all. Indeed, one could say that the fundamental premise behind the close European cooperation embodied in the EEA Agreement is now stronger than ever.

Now turning to the case law of the EFTA Court in the last ten years, it can be said that in this respect too, these have been eventful years. From 2014 to the end of 2023, the Court registered 170 cases, which is close to half of all cases brought before the Court from the beginning of its operations in 1994. They are divided as follows: 87 are a request for an advisory opinion, 70 are infringement proceedings brought by the EFTA Surveillance Authority (ESA) against one of the EFTA States and 13 are actions for annulment of decisions adopted by the ESA. In the same period, the Court handed down judgments in over 150 cases.

Looking to the most noteworthy cases, I would like to start by mentioning a trio of judgments concerning the Citizenship Directive:6 Gunnarsson, Jabbi and Campbell.7 These cases all concerned the question of whether EFTA nationals could rely on their rights under the Directive vis-a-vis their home states. This was a question which the Court of Justice of the European Union (CJEU) had answered in the EU context in the negative. However, given the citizenship provisions in Articles 20 and 21 of the Treaty on the Functioning of the European Union (TFEU), the legal context under EU law was significantly different and, based on these provisions, EU citizens enjoy analogous protection as they would under the terms of the Directive with regard to their home state. The EFTA Court concluded that considerations of homogeneity and ensuring the effectiveness of free movement rights meant that, as a matter of EEA law, the Citizenship Directive laid down rights enforceable against the home state of the EFTA national. I consider this line of cases to provide an excellent example of the fact that adjudicating to ensure homogeneity within the EEA is far from being a mechanical exercise. The Grand Chamber of the CJEU also gave a very important ruling on the status of EFTA nationals under the EEA Agreement, and other agreements that the EFTA States have concluded with the EU in IN, holding that the combined effect of these agreements ‘renders the situation of that person objectively comparable with that of an EU citizen to whom, in accordance with Article 3(2) of the Treaty on European Union (TEU), the Union offers an area of freedom, security and justice without internal frontiers, in which the free movement of persons is ensured’.8

In my mind, there is no doubt that these judgments show that both courts are singing homogeneity from the same hymn sheet.

Scanteam also shows the complexities of homogeneity.9 Ruling on a request for an advisory opinion from the Norwegian Complaints Board for Public Procurement, the EFTA Court had to decide on whether the Board fulfilled the conditions for being a court or tribunal within the meaning of Article 34 of the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice (SCA). The judgment of the CJEU in Banco Santander left no doubt that under the more stringent application of the conditions, the CJEU would not consider such a body capable of requesting a preliminary ruling.10 Nevertheless, the EFTA Court held the request admissible, relying primarily on the importance of such bodies in ensuring the application of EEA law in the EFTA States. The tightening of the admissibility criteria by the CJEU followed developments in its case law relating to rule of law concerns in some EU Member States. It goes without saying that the EFTA Court’s decision not to follow suit in this respect as regards the admissibility criteria for requests for advisory opinions is not a signal to the effect that the rule of law is less important in the EFTA States. The rule of law is firmly anchored in EEA law. The seminal judgment of the European Court of Human Rights (ECtHR) in Ástráðsson, which concluded that the appointment of the judges to the newly constituted Court of Appeal in Iceland was in breach of Article 6 of the European Convention on Human Rights (ECHR), demonstrates that even established democracies such as the EFTA States cannot afford to rest on their laurels when it comes to compliance with the rule of law. Indeed, in Pascal Nobile the EFTA Court was confronted with irregularities in the appointment of the Norwegian judge, which thankfully had been rectified when the Court handed down its decision on the composition of the Court. Nevertheless, the Court seized the opportunity to emphasise that the principle of judicial independence is one of the fundamental values of the administration of justice. Moreover, maintaining judicial independence required strict observance of the applicable rules on judicial appointments.11

Any examination of the Court’s judgments in the last decade would be incomplete without mentioning the NAV saga. In late 2019, it was revealed that a large number of benefit recipients in Norway had had their benefits suspended due to short stays in other EEA States. Some had been required to reimburse considerable amounts and there were even instances of people having been sentenced to imprisonment for social security fraud. The compatibility of this practice with EEA law was seriously called into question and the Norwegian Supreme Court reopened a criminal case and requested an advisory opinion from the EFTA Court.12 We concluded that prior to the entry into force of the current Social Security Coordination Regulation 883/2004,13 the Norwegian rules were in breach of the freedom to provide services under Article 36 EEA. Following the lead of the CJEU in its above-mentioned judgment in IN, the freedom to provide services was given a broad interpretation, effectively encompassing any travel to another EEA State. After Regulation 883/2004 came into force, the Norwegian rules were in breach of an explicit provision in that Regulation. The Supreme Court followed the EFTA Court’s advisory opinion and acquitted the accused of the criminal charges brought against him. This judgment is examined in a chapter in this publication by Professors Halvard Haukeland Fredriksen and Christian NK Franklin, and I invite the reader to explore that chapter for an enlightening examination.

The Court also received requests for advisory opinions regarding the rules of the Social Security Coordination Regulation on the exportability of unemployment benefits. We found that these rules went beyond coordination of the social security legislation in the EEA States and constituted an independent body of rules upon which claimants could rely, irrespective of national law. As the export of the benefit was exhaustively regulated in the Regulation, the EFTA Court considered that it did not fall to be assessed whether there was a restriction of the freedom to provide services under Article 36 EEA.

These cases evidently demonstrate the complexity of social security law and I would like to note that, following on from the NAV cases, the EFTA Court has received several requests for advisory opinions concerning significant questions in the field of social security from courts in all three EFTA States.

The Norwegian Supreme Court made its first request for an advisory opinion to the EFTA Court for over 13 years in Holship in 2015.14 Since then, the Supreme Court has submitted 10 requests for an advisory opinion, and it is worth highlighting that this is a higher number of cases than its sister court in Denmark has submitted to the CJEU in the same period. In addition to the cases already referred to above, I would like to mention its request in Fosen II, which concerned the threshold for liability under the Remedies Directive for breach of the public procurement rules.15 The Frostating Court of Appeal had not followed the advisory opinion of the EFTA Court in Fosen I16 and, rather than repeating the unfortunate episode of the STX case, the Supreme Court requested a new advisory opinion from the EFTA Court. For an account of the legal issues at stake and how the EFTA Court changed its approach, see the excellent contribution of Professor Albert Sanchez-Graells in this volume.

In the context of the EFTA Court’s relationship with the highest judicial instances in the EFTA States, I would like to draw the reader’s attention to the fact that this volume contains contributions from distinguished members of all these courts. These chapters discuss the relationship between these courts and the EFTA Court as well as their interaction with EEA law. The authors are Hilmar Hoch, President of the Liechtenstein Constitutional Court; Toril Marie Øie, President of the Norwegian Supreme Court, and Henrik Bull, judge at the Norwegian Supreme Court and former judge at the EFTA Court; and Benedikt Bogason, President of the Icelandic Supreme Court, and Þorgeir Örlygsson, its former President and also previously a member of the EFTA Court. Furthermore, Professor Ola Mestad’s contribution is an interesting addition to this discussion, as he has examined how the Norwegian Supreme Court has dealt with the EFTA Court’s advisory opinions from the beginning up to the present day.

In the context of discussing the EFTA Court’s relationship with national courts, it is also important to bear in mind that EEA law may also create new possibilities for judges, particularly those in ‘lower’ national courts, to examine national legislation that might otherwise not have been subject to their judicial review. Indeed, the recent RS17 case, for example, illustrates the ‘judicial empowerment’ that Protocol 35 EEA offers to ‘lower’ courts. In this case the Liechtenstein Constitutional Court had found a provision of tax law to be discriminatory and in breach of EEA law. Nonetheless, the Constitutional Court had suspended the annulment of the national law for reasons of legal certainty. The Administrative Court of the Principality of Liechtenstein was unsure how to treat this deferral under the terms of EEA law. Thus, the key issue was whether it was acceptable under Protocol 35 EEA to temporarily suspend the application of implemented EEA law, and thus allow EFTA States to maintain incompatible national legislation for a transitional period in order to bring it into conformity with EEA law. Following the case law of the CJEU, we found that national courts can only in very exceptional cases, for reasons of legal certainty, temporarily maintain the effects of a national rule that is contrary to EEA law, ie, when those concerned have acted in good faith and when there is a risk of serious difficulties if the annulment were to take effect immediately. Of particular interest in RS is the emphasis on the fact that not merely were the Liechtenstein rules incompatible with the free movement provisions, but that such incompatibility should already have been obvious from the CJEU’s existing and indeed extensive case law on income tax. Thus, the EFTA Court found those cumulative conditions not to be fulfilled.

Earlier, I referred to Holship being the first request from the Norwegian Supreme Court for a long time and, as such, the case evidently constituted a milestone. However, the legal issues at stake were also highly significant. The case concerned a boycott directed against a Danish undertaking in the harbour of Drammen and thus the relationship between the right of establishment and the rights of trade unions derived from the freedom of association. In its judgment, the EFTA Court confirmed for the first time explicitly that fundamental rights are part of the general principles of EEA law. When the case came back to the Supreme Court, a majority of the Full Court concluded along the lines of the advisory opinion. However, that was not the end of the story as the case was brought before the ECtHR, whose judgment clarified both its position on the relationship between the fundamental freedoms and fundamental rights under the Convention, a subject on which we have certainly not heard the last word. Our colleagues in Strasbourg also provided a welcome clarification as to the status of fundamental rights protection under the terms of the EEA Agreement. This is explored in more detail in the chapter in this volume by Arnfinn Bårdsen, Section President at the ECtHR.

The Liechtenstein courts have on several occasions requested advisory opinions in the field of financial services law. To name but two cases, we have examined the notion of ultimate beneficial owner under the Anti-Money Laundering Directive and the scope of investor protection and the obligation to publish a prospectus.18 Moreover, financial services provided the EFTA Court with the first ever request for an advisory opinion from Norway in criminal proceedings.19 This request gave us an opportunity to provide guidance on the question of whether and in what circumstances real transactions (in the sense that they transfer risk between independent parties) can be deemed market manipulation. It is interesting to note that even though ensuring clarity in the rules on transactions with financial instruments is growing ever more important, this issue has not yet been dealt with by the CJEU. It is therefore a good example of the EFTA Court ‘going first’. Our conclusion was that real transactions can be considered market manipulation, provided that they may be regarded as giving false or misleading signals regarding the marketing of financial instruments. This assessment was to be based on objective factors and the effects of the transactions to be taken into account.

The most politically significant case to come from Iceland in the last decade is the Fresh Meat case. It is also the only time to date where the same legal issue has arrived at the EFTA Court both via the advisory opinion procedure and as infringement proceedings brought by ESA against an EFTA State.20 The case revolved around the legality of an authorisation scheme Iceland had in place for the import of fresh meat. Iceland had maintained this in force even after the entry into force of the decisions of the EEA Joint Committee incorporating the new veterinary acquis into the EEA Agreement. The EFTA Court held this to be a veterinary check which was not permitted by the applicable directive and that Iceland could neither rely on these products being outside the product scope as defined in Article 8 EEA nor the EEA not covering the EU’s agricultural policy. These judgments demonstrate clearly that once legislation has been incorporated into the EEA Agreement, it is only in exceptional cases that the EFTA Court will deviate from homogeneity and interpret it differently from the CJEU.

Finally, I believe the Telenor case is worth mentioning.21 ESA had fined Telenor almost €112 million for abusing its dominant position in breach of Article 54 EEA. The company brought an action for annulment against that decision. The abuse ESA had identified was a margin squeeze in the wholesale market for access to and handling of data on mobile networks. The case was the most voluminous ever dealt with by the EFTA Court. Following an extensive examination, the Court upheld ESA’s decision on all accounts. The Court followed its previous judgment in Posten Norge,22 emphasising the importance of robust judicial review and that ESA could not be considered to have any margin of discretion in its assessment of complex economic issues other than that which flows from the limitations inherent in a legality review such as that performed by the Court under Article 36 SCA.

Turning to the contents of this anniversary publication, I am delighted to note that we have been fortunate enough to receive contributions from both the President of the Court of Justice of the European Union, Koen Lenaerts, and the President of the General Court, Marc van der Woude. Interestingly, they both examine the CJEU’s Opinion 1/91,23 which rejected the original draft of the EEA Agreement as it considered the creation of the EEA Court incompatible with Community law and thus paved the way for the creation of the EFTA Court. There is even a further contribution on this groundbreaking opinion from Niilo Jääskinen, a judge at the CJEU, who recounts his experience leading up to this opinion as he was an official at the Finnish Ministry of Justice at the time. His chapter gives a unique perspective on the background which led to the proposed establishment of the EEA Court and its subsequent demise.

Of the other contributions, I would like to highlight the chapter by Thérèse Blanchet, Secretary-General of the Council, in which she explores whether using the surveillance mechanism of the EEA – ie, ESA and the EFTA Court – could help the EFTA States, as Schengen associates, to deepen their cooperation with the EU in matters relating to justice and home affairs. I, for one, find these ideas fully worth seriously considering. Should there not be an appetite for such a relatively extensive reform, a less ambitious option would be to at least extend the jurisdiction of the EFTA Court to also cover the Schengen acquis and other bilateral agreements the EFTA States have concluded with the EU, such as the Surrender Agreement, which replicates the European Arrest Warrant. It should be highlighted that, as a matter of EU law, there is no distinction made between these various agreements; they form a whole and constitute part of the privileged relationship between the EFTA States and the EU, which I discussed above.

The longevity of the EEA Agreement and the fact that it has proven as resilient, as practice over the last three decades has shown, has perhaps been a surprise to some. In 1994, Professor Marise Cremona wrote an article in the European Law Review about the Byzantine complexity of the EEA in which she was sceptical about its ability to achieve the objective of establishing a dynamic and homogeneous EEA as well as its longer-term prospects.24 Therefore, it is particularly fascinating to read her re-appraisal of the EEA Agreement in her outstanding contribution to this publication, entitled ‘Dynamism, Homogeneity and Byzantine Structures – A Reassessment of Integration in the EEA’.

In his thought-provoking book What’s Left of the Law of Integration?, Julio Baquero Cruz wonders whether the fact that there are generations that have only known peace has caused the impetus for European integration to be forgotten.25 Since this book was published in 2018, events have very sadly revealed to us that war has most definitely not left the European continent. Moreover, the situation worldwide remains extremely uncertain in the near future. Even if the EEA Agreement and the EFTA States might not be at the heart of European integration, they make a valuable contribution to it and most importantly share with the EU and its Member States a commitment to peace, democracy, human rights and the rule of law. These fundamentals and a rule-based international order are crucial to securing a peaceful future.
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Judicial Architecture of the EEA Agreement: Past, Present and Future



1The Foundations of the EFTA CourtLooking Back at the Two EEA Opinions of the Court of Justice*

KOEN LENAERTS AND STANISLAS ADAM

We are honoured to contribute to the anniversary that the EFTA Court celebrates this year. The almost 30 years of coexistence with the Court of Justice on the Kirchberg Plateau1 have been marked by mutual respect and friendship. Our two Courts do not only neighbour one another geographically. That proximity also relates to the very substance of our judicial competences, as the EFTA Court primarily applies and interprets rules that are substantially identical to EU rules and that therefore also come within the jurisdiction of the Court of Justice. This cross-fertilisation goes far beyond those rules, as illustrated by the EFTA Court’s case law on locus standi in actions for annulment against decisions of the EFTA Surveillance Authority concerning state aid,2 on the right to access documents3 or, to a certain extent, on the concept of a ‘court or tribunal’ entitled to request ‘Advisory Opinions’ from the EFTA Court.4

Celebrating an anniversary can be an occasion to leaf through a photo album with family and friends, containing pictures of the jubilee at different ages or of the future parents in the period preceding the birth of their child. The first pages of the EFTA Court’s album would unmistakably have to display the two famous ‘EEA’ Opinions of the Court of Justice.5 They are indeed key to grasping the DNA of the EFTA Court and, by extension, that of the European Economic Area (EEA). Thus, in section I, we shall highlight the decisive influence that the Court of Justice has had through both Opinions on the inception of the EFTA Court as the judicial body ultimately responsible for the proper application of the EEA Agreement and internal market legislation in the EFTA EEA States. The present anniversary also gives the opportunity, in section II, to pay tribute to those Opinions for the lasting influence they have had on the EU’s constitutional fabric itself.


I.FROM A ‘NO’ TO A CONDITIONAL ‘YES’: OPINIONS 1/91 AND 1/92 AS STEPPING STONES OF THE EEA AND ITS SYSTEM OF JUDICIAL SUPERVISION


A.The Objective of Creating a ‘Dynamic and Homogeneous’ EEA

The EEA Agreement was an alternative to EU membership for the states that wished to remain EFTA members, while benefiting from the ever-growing common, and subsequently internal, market. The objective was to make a large part of the Community’s (now Union’s) acquis on the internal market applicable in these states, thus forming a new area of cooperation with the Member States. The European states negotiating the EEA wished to establish a ‘dynamic and homogeneous’ area, based on ‘common rules and equal conditions of competition’ for economic operators.6 That dynamic nature meant, in essence, that EU internal market rules7 postdating the entry into force of the agreement would have to be made applicable in the participating EFTA States, as and when they were adopted. Homogeneity commands ‘uniform interpretation and application of th[e EEA Agreement] and those provisions of [EU law] which are substantially reproduced in th[at] Agreement[,] to arrive at an equal treatment of individuals and economic operators as regards the four freedoms and the conditions of competition’.8 In other words, that uniformity aims to ensure that individuals and economic operators are treated in the same manner regardless of whether EU law or EEA rules are applied.9

As the preamble to the EEA Agreement indicates, such objectives could only be achieved through ‘adequate means of enforcement including at the judicial level’. However, a major legal difficulty arose in this respect from the need to establish a system of judicial supervision that would at the same time ensure homogeneity in an effective manner and not undermine the autonomy of the (then) Community legal order. That autonomy could already be inferred at that time, albeit somewhat embryonically, from several landmark judgments and opinions of the Court of Justice emphasising the sui generis nature of the Community (now the EU) as a self-referential system of norms forming an integral part of the legal orders of the Member States, whilst being distinct from the international legal order.10 Moreover, it appeared from one of the first opinions of the Court of Justice on an envisaged international agreement11 that international commitments of the Union cannot undermine the essential mission conferred upon it by the Treaties.12

However, the EFTA States which negotiated the EEA did not want the Court of Justice to become the supreme judicial authority on EEA matters, to which their political and judicial bodies would be subject.13



B.The ‘EEA Court Model’ Rejected in Opinion 1/91 as Undermining the Autonomy of the EU Legal Order

The first draft EEA Agreement therefore envisaged the setting up of a specific court with jurisdiction over the whole EEA: the EEA Court, which would be ultimately responsible for upholding homogeneity within the EEA. The EEA Court would have had jurisdiction to settle disputes between the Contracting Parties, to decide on actions concerning the surveillance procedure regarding the EFTA States and, in the field of competition, on appeals concerning decisions taken by the EFTA Surveillance Authority.14

In Opinion 1/91, the Court of Justice rejected this institutional model, which threatened the very foundations of Community integration and the autonomy of its legal order.15 That model, coupled with the cardinal objective of homogeneity within the EEA, entailed the risk of the Court of Justice being subordinated, in its interpretation of Community law shared within the EEA, to the interpretations given to those same rules by the EEA Court.

That conclusion resulted from the combined effects of the key features of that draft.

The first part of the Opinion explains why the identical wording and content of provisions of EU law and of EEA law was not such as to ensure homogeneity. This was due to the distinct objectives pursued by the EU and by the EEA, and the distinct legal nature of those organisations.16 The EEA merely aims at applying the rules on free trade and competition in economic and commercial relations.17 By contrast, in the context of the Communities (now the Union), the provisions of the Treaties on free movement and competition are only means to attain the broader objectives of the economic integration within the internal market, and thus ‘to contribute … to making concrete progress towards European unity’.18 Moreover, unlike the Union, which is a new legal order distinct from the international legal order and which is based on the Treaties forming its ‘constitutional charter’, the EEA is ‘established on the basis of an international treaty which, essentially, merely creates rights and obligations as between the Contracting Parties’ and to which no sovereign powers were transferred.19 However, it is important to observe here that these differences have not precluded the EFTA Court from adopting purposive interpretations of the EEA Agreement, such as the requirement for EFTA States to compensate damage caused to an individual by the incorrect implementation of a directive forming part of EEA law.20

The Court of Justice explained against that background that a large body of EEA rules would be juxtaposed to identically worded EU rules, ‘which govern economic and trading relations within the [EU] and [are], for the most part, fundamental provisions of the [EU] legal order’.21 That overlap would inevitably increase over time as a result of the incorporation of new internal market EU secondary law into EEA law following the date of signature of the EEA Agreement. The EEA Court would thus have had jurisdiction to indirectly interpret a very significant body of EU law. Although that court would have had to pursue the objective of homogeneity within the EEA, the draft agreement contained no guarantee that it would comply with judgments of the Court of Justice delivered after signature of the agreement.22 Moreover, whilst the draft agreement guaranteed respect of case law of the Court of Justice on EU rules corresponding to EEA rules, given prior to that signature, that guarantee did not unquestionably cover case law setting out the essential principles of primacy and direct effect.23

As a result, the Court considered not only that homogeneity could not be achieved within the EEA, but also that the system of judicial supervision envisaged was such as to ‘restrict’ possible interpretations of EU law corresponding to EEA law. According to the pacta sunt servanda principle, decisions of the EEA Court would have been binding for the EU institutions in general and for the Court of Justice in particular.24 Thus, ‘the … objective of ensuring homogeneity of the law throughout the EEA w[ould] determine not only the interpretation of the rules of the agreement itself but also the interpretation of the corresponding rules of [EU] law’.25 That system was therefore such as to undermine the role of the Court of Justice in ensuring observance of the law in the interpretation and application of the Treaties, and hence to undermine the ‘very foundations of the [Union]’.26 In view of the significant differences in the objectives pursued by the EEA and by the EU, the fact that members of the Court of Justice would also be sitting on the envisaged EEA Court did not resolve the autonomy issue. On the contrary, a problem of judicial independence may have arisen had the judges concerned been called upon to tackle questions when sitting in cases brought before the Court of Justice after having taken part in determining those same questions as members of the EEA Court.27

The competence of the EEA Court to interpret the concept of ‘Contracting Party’ posed another threat to autonomy. The draft EEA Agreement provided that, on the EU side, that concept referred to the Union and the Member States, or the Union, or the Member States, depending on the provision of EEA law at issue and the respective competences of the EU and the Member States as a result of the Treaties. Consequently, the EEA Court, interpreting the concept of ‘Contracting Party’, would have ruled indirectly on the respective competences of the EU and of its Member States. This was likely to adversely affect the allocation of responsibilities defined in the Treaties and to disregard the exclusive jurisdiction of the Court of Justice to decide on such issues.28



C.Overcoming the Obstacles: The EFTA Court and the ‘Conditional’ Compatibility of the Second Draft EEA Agreement

Both objections were addressed in a second draft EEA Agreement.

Giving the Court of Justice the role of an EEA ‘supreme court’ remained a non-starter for many negotiating parties. In order to avoid the pitfalls highlighted in Opinion 1/91, the project of a Court covering the whole of the EEA was abandoned in favour of an EFTA Court, in parallel to the Court of Justice, whose activity would be limited to the EFTA EEA States. That newly established court formed part of what is commonly referred to as the EEA’s ‘Two-Pillar Structure’.29 The latter is characterised by a series of ‘elaborate mechanisms’30 designed to ensure the homogeneous interpretation and application of EEA law, whilst safeguarding the EFTA States’ decision-making autonomy.31 Within the EFTA pillar of the EEA, an EFTA Surveillance Authority was created, in charge of reviewing the implementation and application of the substantive provisions of EEA law in the EFTA EEA States and taking action against them in case of infringement.32 In essence, that Authority exercises powers comparable to those of the European Commission in the EU pillar. The EFTA Court was granted jurisdiction to decide on infringement actions brought by the EFTA Surveillance Authority against EFTA States with regard to the implementation, application or interpretation of EEA legal rules, to settle disputes between two or more EFTA States, to give advisory opinions to courts in EFTA States on the interpretation of EEA rules, and to decide on appeals concerning decisions taken by the EFTA Surveillance Authority in the field of competition.33 Moreover, the EEA Joint Committee was entrusted with the task of keeping ‘under constant review the development of the case law of the Court of Justice … and the EFTA Court’ and striving to settle disputes between the Contracting Parties concerning divergences in the interpretation of EEA law.34

That two-pillar structure automatically resolved the issue of a court external to the EU ruling on issues of competence of the EU and its Member States. A more delicate issue was whether the Joint Committee’s competences could be exercised in a manner compatible with the objection raised in Opinion 1/91 concerning external limitations on autonomous interpretations of EU law by the Court of Justice.

In Opinion 1/92, the Court of Justice observed that this new draft would not remove all risk of undermining the autonomy of the EU legal order if the Joint Committee were free to disregard the judgments of the Court of Justice, in the name of the objective of homogeneity.35 However, the negotiation material submitted to the Court included a ‘procès-verbal agréé ad article 105’, which made clear that decisions taken by the Joint Committee on the basis of that provision to ensure homogeneous interpretation of EEA law could not affect the case law of the Court of Justice.36 In the Court’s view, this procès-verbal constituted an ‘essential safeguard’ for the autonomy of the Union’s legal order.37 The principle it contains therefore had to be binding on the Contracting Parties.38 The Court also pointed to the fact that the revised draft EEA Agreement envisaged the situation where the Joint Committee has not succeeded in preserving the homogeneous interpretation of the EEA Agreement within two months after being alerted of a difference in the case law of the two Courts.39 In that situation, the provision on dispute settlement may be applied.40 If the dispute concerns the interpretation of provisions of EEA law that are identical in substance to corresponding rules of EU law, the EEA Joint Committee endeavours to settle it within three months. Failing such settlement, the Contracting Parties to the dispute may agree to request the Court of Justice to give a ruling on the interpretation of the relevant rules.41 Although the procès-verbal did not formally concern that dispute settlement procedure, the principle set out in the procès-verbal necessarily applies to the dispute settlement procedure. This can be inferred from the express link made between Article 105(3) of the EEA Agreement and that procedure.42 Moreover, this was the only interpretation consistent with the jurisdiction to interpret the relevant rules conferred on the Court of Justice by Article 111(3).43

Protocol 48 to the EEA Agreement, ‘concerning Articles 105 and 111’, implements those principles by stating in unambiguous – and indeed binding – terms that decisions taken by the EEA Joint Committee under those provisions ‘may not affect the case law of the Court of Justice’.44 However, this should not overshadow the importance of informal ‘judicial dialogue’ between the EU Courts and the EFTA Court to ensure legal homogeneity within the EEA.45

From a procedural point of view, this part of Opinion 1/92 was innovative in two respects.

The first innovation relates to the fact that the procès-verbal was taken into account in the compatibility analysis, although it was formally outside the draft agreement as negotiated and its binding nature was not beyond doubt.46 This illustrates the broad interpretation of the terms ‘agreement envisaged’ in what is now Article 218(11) of the Treaty on the Functioning of the European Union (TFEU). Through that broad interpretation, the Court of Justice promotes that procedure’s objective of preventing difficulties – notably at a diplomatic level – which would result from declaring an agreement incompatible with the Treaties after its conclusion by the Union.47

A second innovation was the conditional compatibility of the draft EEA Agreement, reflected in the first paragraph of the operative part of Opinion 1/92.48 This element paved the way for the methodological approach later used, for example, in the landmark Opinion 1/17 on the compatibility of the proposed Investor-State Dispute Settlement Mechanism between the EU and Canada, envisaged in the draft ‘Comprehensive Economic and Trade Agreement’ (CETA), with (inter alia) the autonomy of the EU legal order and the fundamental right of access to an independent tribunal.49 The Court considered in that Opinion that the CETA could not be interpreted as ‘permitting the Union to consent to decisions on interpretation of the CETA Joint Committee that would produce effects on the handling of disputes that have been dealt with or are pending’ before the CETA Tribunal and Appellate Tribunal, as that would be incompatible with the right to an effective remedy enshrined in Article 47 of the Charter.50  Opinion 1/92 illustrates the Court’s readiness to interpret a draft agreement submitted to it, to the extent possible, in a manner that does not call into question its compatibility with EU primary law. This echoes a settled interpretative principle in the case law of the Court of Justice concerning the review of validity of EU acts.51 Both Opinions 1/92 and 1/17 therefore also shed light on how guidance can be offered in an opinion of the Court of Justice as to the way in which an agreement is to be interpreted – and




II.THE OPINIONS’ LEGACY FOR THE EEA AND EU LEGAL ORDERS


A.Fostering the Homogeneous Interpretation and Application of EEA Law











B.The Legacy of the EEA Opinions for the EU Constitutional Fabric














III.CONCLUDING REMARKS
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