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			Prologue

			New High Priests for a New Century

			In 1899, when Paul Cravath became a partner in the prestigious Wall Street law firm cofounded by William H. Seward, Abraham Lincoln’s secretary of state, the century wasn’t the only thing about to change. The standard paper clip had just been invented, and rubber bands had recently come into common use. Although that was progress in office supplies, the Seward firm, like many others, was stuck in old ways: There was no filing system, and the index was kept in an office boy’s head.

			For all their supposed smarts, lawyers have often lagged in adapting to technological change. After the first elevator was installed in the Seward firm in 1885, head partner Clarence Seward refused to use it. If he didn’t feel like climbing the two flights of stairs to his office, he just stayed home.

			When the first telephones came to New York City in 1878, lawyers considered it unprofessional to use them for business calls. Many doubted their privacy, perhaps because there was a single central exchange called “Law” for all lawyers in the boroughs. As late as 1911, recalled John Foster Dulles, who joined the prestigious Sullivan & Cromwell firm that year, “some of the older partners felt that the only dignified way of communication between members of the legal profession was for them to write each other in Spencerian script, and to have the message thus expressed delivered by hand.”

			Lawyers were also slow to accept the typewriter, commercialized in the 1870s. Until the mid-1880s, documents were drawn up in longhand by men who stood or sat on tall stools at high slanting desks. The best penman would write page after page and pass them down the line to scriveners, who laboriously copied them at long tables.

			Stenographers who could take dictation were not used, because they were seen as intrusive. Letters circulated in their original form and were accompanied by earnest requests to return them as soon as possible. Only when the demands of the expanding legal profession finally became too much to handle in the old manner, around the turn of the century, did firms begin hiring female stenographers, secretaries, and typists to replace male copyists.

			Paul Cravath, then thirty-seven and the Seward firm’s newest partner, saw a need for change. The first thing he did upon joining the firm was to begin a filing system, hiring a female librarian from Columbia University to run it. But it was really the entire law office system he wanted to revamp. He realized that in the twentieth century, law firms had to become more like their most successful corporate clients: organized, efficient, and capable of expanding.

			For most of the nineteenth century, the typical law office was a solo practice or a two-man partnership with a few loosely affiliated clerks. Partners shared office space and expenses but not each other’s legal fees. Young men worked as clerks without pay for a few years, performing secretarial duties in exchange for a desk and access to the partners’ library. Essentially free agents, they made their living by seeking out cases and clients of their own. Often they had not attended law school or taken any written bar examination before they were admitted to practice.

			Law clerks received no systematic education or training at the firm; instead, their learning came from reading law books, copying papers, and observing the partners at work. Frequently the clerks were relatives or friends of the partners or the firm’s clients and no one expected them to contribute materially to the actual legal work of the firm.

			But to Cravath, the whole arrangement lacked discipline. It was tainted by nepotism, created divided loyalties, and produced mediocrity, not excellence. He decided there had to be a better way. He would hire the best law students, carefully train them, pay them to secure their allegiance, work them to the bone, promote them to partnership if they proved themselves, and send them on their way if they did not. As partners they would collaborate and share profits. It would become known as the “Cravath system”—a set of business management principles still in use today by law firms and consulting companies.
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			The system was perfectly geared to the type of lawyer Cravath had become. By the turn of the century he was one of the growing cadre of corporation or “office” lawyers who helped create the foundations of modern American business. Working hand in glove with their corporate clients, visionary lawyers such as Cravath were devising and implementing legal strategies that would drive the business world throughout the twentieth century. They headed what became known as “white shoe” firms, named for the white buck shoes worn by generations of Ivy League college men who, as members of the WASP elite, went on to run the leading law, banking, and accounting firms on Wall Street.

			From the early nineteenth century to the Gilded Age, which began in the 1870s, the elite members of the bar were those charismatic lawyers whose rhetorical skills enabled them to advocate persuasively in courtrooms. The classic example was the great orator and statesman Daniel Webster, who argued more than 150 cases before the US Supreme Court and won many early landmark decisions. Another familiar image was that of the prairie lawyer Abraham Lincoln, who rode the circuit around the little towns of Illinois, making folksy appeals to juries in disputes over cows, hogs, small-time commercial transactions, and the occasional criminal case. According to legend, he almost always won.

			At least through the Civil War, businessmen sought out lawyers only when they were ready to fight in court. Clients gave little thought to using lawyers as preventive measures. But the growing industrialization and urbanization of the country in the post–Civil War era, and the increasing number, complexity, and sheer size of corporations, called for a new kind of lawyer—a practical man of business whose skills were more those of a negotiator, a facilitator, and a drafter of documents than those of a trial advocate.

			This new breed of high-powered corporation lawyer, originating in New York City around 1890 and flourishing there to this day, made his chief domain the conference room rather than the courtroom. The prototype was Francis Lynde Stetson, a courtly yet steely gentleman known as the “attorney general” for the great financier J. P. Morgan. Stetson helped Morgan form the largest companies in the world—including the biggest of them all, US Steel—and tried his best to keep his famous client out of trouble, which was no easy task.

			There was also William Nelson Cromwell, the silver-tongued business lawyer from Brooklyn who specialized in forming giant new corporations and resuscitating old ones when they went bust. Some critics thought he played close to the line, but none could doubt his resourcefulness. For his role in creating the Panama Canal—and the revolution that led to it—he would become the best known of all the early Wall Street lawyers.

			Elihu Root, a patrician of New England stock, was the quintessential wise man who glided easily between the highest levels of government in Washington and his private legal practice in New York. An elitist, pro-corporate member of the Republican establishment, and a strong exponent of an expansionist foreign policy, Root was as responsible as anyone, save the presidents he served under, for transforming America into a world power.

			Samuel Untermyer, the rare Jewish Wall Street attorney, was the anti–white shoe corporate lawyer. He became a millionaire representing large corporations, then turned on them with a vengeance to become a populist crusader for business reforms. The fresh, homegrown orchids he always wore in his lapel belied the ferociousness with which he attacked his big business antagonists.

			Then there was Cravath, the youngest of the group, who launched a new model of law firm management that would be copied by nearly all major white shoe firms. Indeed, the name Cravath would become synonymous with the large Wall Street “law factory” that came into existence in the early part of the twentieth century.

			

			

			
				[image: ornament]
			

			Paul Drennan Cravath was a classic small-town boy made good. He was born in July 1861, a week before the First Battle of Bull Run, in the tiny hamlet of Berlin Heights, Ohio, a few miles south of Lake Erie. Unusual for the time, both his parents were college graduates, from nearby Oberlin College, the first college in the country to admit women and blacks. Cravath’s father, Erastus, was a Congregationalist minister and abolitionist who made the betterment of the African American his life’s work. After the war he helped found a school for newly freed blacks in Nashville, Tennessee, that became Fisk University, where he served as president for twenty years. Accompanied by his family, including fourteen-year-old Paul, Erastus Cravath took the Fisk Jubilee Singers on a European tour to raise funds for the university.

			Cravath’s mother, Ruth Anna, a strong Quaker, was nearly Erastus’s opposite. A no-nonsense woman, and something of a worrywart, she instilled in young Paul a sense of pragmatism to complement his father’s idealism, as well as a love of books and music.

			Paul Cravath received his early education at Brooklyn Polytechnic Institute while the family briefly lived in Brooklyn after the war. He attended college preparatory school in Geneva, Switzerland, during the family’s European excursion and toured Germany with his father.

			After graduating from the religiously oriented Oberlin in 1882 (the faculty described him as “brilliant” but a “mischief-maker”), Paul eschewed the evangelical life to pursue his ambition to become a lawyer. He studied in a law office in Minneapolis, where he intended to settle; then, after an attack of typhoid fever, he became a salesman for the Standard Oil Company in Minnesota. With the money he earned he went east to study at Columbia Law School in New York, graduating at the top of his class in 1886.

			Upon graduation, Cravath took an apprentice clerkship with the Manhattan firm of Carter, Hornblower & Byrne, headed by Walter S. Carter, a leader of the New York bar. Dubbed by one legal historian as “a collector of young masters” and “the progenitor of many law firms,” Carter developed a reputation for attracting the best law school graduates from Columbia and Harvard, many of whom went on to illustrious careers of their own. Among them was Charles Evans Hughes, who married Carter’s daughter and would later serve as governor of New York, US secretary of state, chief justice of the US Supreme Court, and 1916 Republican candidate for president.

			Carter’s office was described as “a veritable nursery for young lawyers of talent.” Another of Carter’s “kids,” as he called them, was George Wickersham, President William Howard Taft’s future attorney general. Wickersham would become known as “the scourge of Wall Street” for his aggressive prosecution of antitrust cases, angering some of the same companies he had once represented.

			Carter’s younger partner, the elfin William Hornblower, was nominated to the Supreme Court in 1893, at age forty-two, by his friend Grover Cleveland. Opinionated and headstrong, and a voice against “political quackery,” Hornblower saw his confirmation fail, a victim of private animosities. But he did frequently argue before the Supreme Court, even honeymooning in Washington, DC, so his new bride could watch his argument.

			Hornblower was an irritable and difficult man, at least as Hughes remembered him many years later. Hughes never forgot how, as a young lawyer proofreading one of Hornblower’s eloquent briefs, he was castigated for an egregious error. Hughes misread Hornblower’s handwriting, with the result that the phrase “seven thousand dollars in CASH” came out in print as “seven thousand dollars in COAL.”

			Hornblower was one of the best lawyers in the city, though, and he came to believe he deserved a larger share of the Carter firm’s profits. In 1887 he and Byrne broke with Carter to form their own firm. They took the Carter firm’s more lucrative clients with them and asked Cravath to join them. But young Cravath chose to stay with his mentor Carter, who offered him a partnership together with Hughes.

			To cement the deal, Hughes took Cravath to dinner at Martinelli’s, one of the city’s top Italian restaurants, and over a bottle of Chianti told him they would name the firm Carter, Hughes & Cravath. Banging his fist on the table, Cravath (who apparently had not been listening closely) exclaimed, “Make it Carter, Hughes & Cravath, and I’ll join.” On January 1, 1888, the newly christened firm opened for business at 346 Broadway in the New York Life Building, near City Hall and the courthouses.

			Only a prodigy such as Cravath could have been named a partner in a respected New York law firm a mere year and a half after admission to the bar. His extroverted personality, supreme self-confidence, and imposing physical appearance all worked in his favor. At six feet four, 240 pounds, he had a huge head accentuated by small circular eyeglasses, and thick, wavy brown hair. In the words of one of his partners, he was a man of “massive elegance” and “glittering presence.”

			Soon enough Cravath’s personal magnetism helped him land his first major client. Cravath’s maternal uncle was an officer in some of George Westinghouse’s companies in Pittsburgh, and he introduced his nephew to the famed inventor of the railway air brake. A few years earlier, Westinghouse had become interested in the emerging field of electrical power. Now, Westinghouse was seeking someone talented and energetic enough to represent him in his increasingly bitter legal battles with Thomas Edison. It would make Cravath’s name within New York’s legal and business community.
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			Paul Cravath, Francis Lynde Stetson, William Nelson Cromwell, Elihu Root, and a handful of other elite members of the New York bar were instrumental in forging the great capitalist enterprises that emerged in late Gilded Age America and continued their growth into the following century. Their influence was felt mainly during that period in American history, from roughly 1890 to 1916, known as the Progressive Era and encompassing the Roosevelt and Taft presidencies and Wilson’s first term. During this period, and extending through World War I, the basic elements of America’s liberal democratic order took root: corporate industrial capitalism, the administrative-regulatory state, and an internationalist foreign policy.

			The story of the early white shoe lawyers has rarely been told, and never in assembled form. To some extent they have been dismissed or denigrated as mere tools of the oft-maligned robber barons. And there is some validity to the charge. As handmaidens to their corporate clients, these lawyers were architects of the monopolistic new corporations so despised by many. They also acted as guardians who helped the kings of industry fight off what they considered to be government overreaching. Depending on one’s point of view, the original Wall Street lawyers taught their clients either how to circumvent restrictive legislation or, as Samuel Untermyer put it, how to keep “prayerfully within the law.” Popular humorist Finley Peter Dunne said the corporation lawyer could take a law that looked like a stone wall to a layman and turn it into a triumphal arch.

			And yet the excesses of those years tend to obscure these lawyers’ achievements. They devised new, more flexible forms of borrowing and financing that provided lubrication for the growth of American business. They also made it easier for bankrupt companies to rehabilitate themselves financially and get back on their feet following the economic panics and depressions that so frequently afflicted the nation in those years. They helped create a New York City transportation system without equal in the world. As one legal scholar put it, many decades after their heyday had passed, “In a . . . Cromwell, a Cravath, or a Stetson, we shall find builders of American society as intellectually bold as a John Marshall whose molding of Constitutional interpretation and whose fashioning of the Union are familiar to all of us.”

			The issue that consumed the nation during the Progressive Era was the concentration of wealth and power in the hands of a small group of plutocrats who controlled such industries as oil, steel, tobacco, banking, and the railroads. And in the debates over this issue, the leading Wall Street lawyers had a major voice. Although resistant to radical reform, the most influential of them came to accept the need for more extensive market regulation to prevent the abuses of the past and to increase trust in the system. They recognized that the law had not kept pace with the nation’s astoundingly rapid industrial growth and that new rules were needed so the law might catch up with economic reality.

			Given their druthers, men such as J. P. Morgan and John D. Rockefeller would have preferred no rules at all constraining their business behavior. It was left to their lawyers to check their baser impulses and to navigate them through the maze of a new, more progressive legal regime. The top corporate lawyers pushed their clients away from a Wild West mentality toward greater transparency and concern for investors, and thereby served as a mediating and stabilizing force in a time of turbulent change. Having helped create the vast new impersonal corporations, the great Wall Street lawyers became part of the effort to tame them.

			To help harness the growth of corporate capitalism, some of the most talented private practitioners on Wall Street took on active reform roles in government, often shuttling between private practice and public service. Who better, for example, than a Charles Evans Hughes, who had represented major life insurance companies, to expose corruption within the life insurance industry through a public investigation? And what better attorney general to prosecute big antitrust cases than George Wickersham, who had made a practice of defending large corporations before he entered Taft’s cabinet?

			The white shoe lawyers also exerted their influence in foreign affairs. Almost all of them strongly supported American intervention in World War I. Wall Street lawyers assisted their clients in supplying and financing the Allied war effort and pushed for American “preparedness.” Paul Cravath and some of his brethren went to Europe on wartime missions and, in the course of their work, put themselves in harm’s way. A number of white shoe lawyers, including a young John Foster Dulles (a protégé of Cromwell’s and a future secretary of state), also helped negotiate the Treaty of Versailles, which ended the war, and actively participated in the debates over America’s entry into the League of Nations.

			Both at home and abroad, the white shoe lawyers were at the forefront of what has been called the “search for order” that characterized the period from 1890 to 1920 and led to the creation of a new organizational society. They began by imposing structure and efficiency on their own private law firms. They helped create the legal system that governs corporate behavior to this day. And they laid the foundations for an international order that eventually took hold.

			In doing so, the white shoe lawyers helped shape the new American century.

		

	
		
			Chapter 1

			Boy Wonder

			Paul Cravath was only twenty-six and barely out of law school when George Westinghouse hired him to take on the world’s most famous inventor, Thomas Alva Edison.

			The Pittsburgh-based Westinghouse, then in his thirties, was already well known for his invention of the railroad air brake and his innovations in railway switching and signaling. Reserved and courteous in public, charmingly blunt in private, he was driven by an idealistic desire to improve the lot of his fellow man. Although a forceful and successful entrepreneur, he disdained financiers and moneymen. He paid his employees beyond the going rate, gave them pensions and days off, and provided a safe working environment. An engineer’s engineer, he pursued his work with boundless energy, imagination, and resourcefulness. By the mid-1880s Westinghouse had thrown himself fully into the burgeoning industry of electrical power and was looking forward to a free and fair contest over how best to distribute it to people.

			Westinghouse’s rival in that endeavor was Thomas Edison, the Wizard of Menlo Park and world-renowned inventor of the light bulb and phonograph. Just a few months younger than Westinghouse, Edison cultivated a folksy manner that belied a ruthless win-at-all-costs attitude. A garrulous man who quite enjoyed his celebrity status, Edison had a genius for self-promotion and moneymaking in addition to invention. He resented the intrusion of Westinghouse—a railway engineer—into a field that Edison had pioneered and felt belonged to him alone.

			Westinghouse and Edison faced off in two separate but related disputes: One, the light bulb war, concerned Edison’s claim that Westinghouse, among many other competitors, was infringing on his 1879 incandescent light bulb patent. Edison filed hundreds of patent suits against Westinghouse, and Cravath was charged with their defense. The light bulb war would drag on for years because a large part of Westinghouse’s strategy, and hence Cravath’s job, was to stall for time until Edison’s patent expired in 1894.

			But while the highly technical patent litigation brought Cravath steady business, it was the second war—the so-called War of (Electric) Currents—that first brought Cravath to public attention. This one was less a legal battle than a full-scale commercial war, fought on many fronts, that pitted Westinghouse’s alternating current (AC) transmission system against Edison’s direct current (DC) system. The winner would determine how electricity would be delivered to homes and businesses in the coming century—and guarantee billions for its parent company.

			The Westinghouse AC system was based on the innovations of an eccentric genius, Nikola Tesla, the Serbian inventor whose patents Westinghouse licensed. Under this system, alternating current was transmitted at high voltage (1,000 to 2,000 volts) from a central generating station over very long distances for use in the bright arc lamps that lit city streets, including New York’s Great White Way, starting in 1880. At the point of commercial or residential consumption, transformers reduced the current to low voltage (50 watts) to light indoor incandescent lamps and bulbs.

			By contrast, the Edison DC system ran at 110 volts, which was insufficient to illuminate large outdoor spaces and could not deliver current to consumers more than a mile from each of the many generating plants Edison placed in the middle of dense population centers. But the Edison system had one major perceived advantage: safety. Edison buried his low-voltage lines underground, a costly and labor-intensive exercise that eliminated the risk of electric shock. Westinghouse’s high-voltage AC lines, on the other hand, were strung up on utility poles for street lighting, intersecting with thousands of telephone and telegraph wires. In the 1880s, the skylines of New York and other major cities came to resemble a giant spiderweb. Besides their unsightliness, the suspended wires were susceptible to being blown down in a storm and, more ominously, posed a danger of electrocution.

			In New York alone, dozens of people were killed by live high-voltage AC wires between 1888 and 1890—mainly electrical and other utility workers, but also unsuspecting children who touched downed wires. The outcry over this danger—known as the Electric Wire Panic—created a public relations nightmare for Westinghouse, whose AC lines were often blamed. By recent law, the AC wires were supposed to be buried underground, like Edison’s. But due to neglect and lethargy on the part of the company the city hired to dig the conduits, and corruption within the Tammany-dominated board of electrical control, not enough underground conduits had been built to house the lines.

			Cravath spent much of his first few years as Westinghouse’s lawyer fending off attempts—many of them instigated or supported by Edison—to cripple or kill the AC system because of the safety issues. Frequently quoted in the newspapers, Cravath would dispute that Westinghouse’s lines were the ones at fault, arguing that they were all safely insulated while promising to get them buried underground just as quickly as the city could complete the conduits. While Westinghouse’s prior counsel had contested the city’s power to compel the company to bury its wires, Cravath offered to have his clients build the conduits themselves if adequately compensated, and Westinghouse was awarded a contract to do so—at least until the courts gave the job back to the original company in a suit brought by Elihu Root.

			Injunctions in the War of Currents flew back and forth; no sooner would Cravath obtain a restraining order preventing the city from arbitrarily cutting down his client’s overhead wires than the injunction would be dissolved and city workers would take their axes and clippers to the lines. In October 1889, a Western Union lineman named John Feeks was ROASTED IN A NETWORK OF WIRES, as the New York Times headline put it, when some dead wires he was trying to cut from a telegraph pole crossed with some AC wires a mile away. As a horrified lunch crowd of pedestrians looked on from below, Feeks literally caught on fire, blue flames shooting from his mouth and nostrils and sparks flying about his feet. His body was so tangled with wires that he was suspended aloft for forty-five minutes, dangling pitiably until his coworkers managed to cut him loose and lower his charred body to the ground.

			Cravath immediately agreed, on his client’s behalf, to turn off the “death currents” until they could be pronounced safe by experts (this resulted in darkening the city streets, which created its own set of problems). Reacting to the crisis, Westinghouse came at once from Pittsburgh to New York and set up quarters in the Hotel Brunswick on Fifth Avenue, where Cravath moved his force of young lawyers and worked day and night and all day on Sundays.

			As part of his propaganda war against Westinghouse, Edison had lobbied to have alternating current used in the first execution by electric chair in New York State—ostensibly to institute a more humane form of capital punishment than hanging, but really to associate AC with electrocution in the public’s mind. He sponsored experiments in which dogs, calves, and a horse were instantly killed when zapped with as little as 300 to 750 volts of AC, less than half the voltage used in the wires strung above city streets. Although Edison had previously opposed the death penalty, he now urged the use of high-voltage AC to execute convicted murderer William Kemmler. When Bourke Cockran, a high-priced New York lawyer-politician, intervened to try to halt the execution, it was commonly assumed that Westinghouse was behind the effort, and although both he and Cravath denied it, the fact that Cravath often hired Cockran to work with him on litigated matters lent credence to the notion.

			The execution did go forward in August 1890 but was bungled: Kemmler was declared dead after receiving seventeen seconds of AC charge, but as it turned out he was still alive, requiring another eight agonizing minutes of jolts at 2,000 volts that burned him to death. Cravath told the press this would surely end the electric chair as an execution method because “the mysterious character of electricity itself, about which even experts have much to learn,” counseled against “further experiments at the expense of human life.” Westinghouse merely quipped that “they would have done better using an axe.”

			Cravath, who was assisted by Charles Evans Hughes, lost almost all the Westinghouse litigation with New York City and with Edison, who was better financed and had better press. But Westinghouse ended up winning the war. As the superiority of his AC system became increasingly apparent, and the safety issues abated, the stubbornly resistant Edison was draining his company’s resources by continuing the costly legal battles. In 1892 Edison was ousted from control of the Edison General Electric Company through the machinations of banker J. P. Morgan, by then a large owner of Edison stock. Morgan, represented by Francis Lynde Stetson, engineered a merger with the Thomson-Houston Electric Company, which utilized AC power in competition with Westinghouse. Managerial power of the renamed General Electric Company was transferred to the Thomson-Houston group.

			After Cravath helped a financially bleeding Westinghouse raise enough new money to stave off a bankruptcy proceeding in 1891, Westinghouse went on to demonstrate the advantages of AC power by illuminating the Chicago World’s Fair in 1893. Two years later he successfully ran AC power all the way to Buffalo, more than twenty miles from the new Niagara Falls hydroelectric plant, a project initiated some years earlier by Stetson. The War of Currents was over, and AC had won.

			In 1896 Westinghouse and General Electric agreed to cross-license patents and share royalties to end their remaining patent disputes. Cravath became one of the two Westinghouse nominees on the private board of patent control created to supervise the agreement.

			The Westinghouse experience taught Cravath that representation of a corporate client involved neither strictly law nor strictly business, but a mixture of the two. The law needed to be respected but also melded to the client’s business and public relations needs. It was said of Cravath that he was “not so much a great lawyer as he was a brilliant business man and promoter endowed with a legal mind.”

			Cravath had left Walter Carter in 1891 to form his own two-partner firm, where he continued his legal work for Westinghouse. In 1892 he married an opera singer from Kalamazoo, Michigan, Agnes Huntington, who had first made her name on the London stage. Depending on which story one believed, she either had considered suing her ex-fiancé, a wealthy Philadelphia man, for breach of promise, or had merely asked for her letters back from him before marrying the thirty-one-year-old Cravath. With a shared love of music and theater, the Cravaths would eagerly take part in high society in Manhattan, where they owned an architect-commissioned town house on East Thirty-Ninth Street in the fashionable Murray Hill district. They were also members of the exclusive horsing set on the North Shore of Long Island—later Great Gatsby country—where they built a series of magnificent estates and became founding members of the legendary Piping Rock Club.

			In 1899 Cravath moved to the Seward firm, then headed by a rising star of the bar named William Dameron Guthrie, a railroad litigator and specialist in constitutional law. Like almost all the white shoe lawyers, who were self-made men, Guthrie became a millionaire by earning his wealth rather than inheriting it. Suave and slender, with a black mustache and a buttoned-down look, Guthrie was born to a San Francisco port surveyor and newspaper owner and received his early education in England and France. When his father died, young Guthrie was brought to America and sent to New York City’s public schools.

			Guthrie began as a messenger and stenographer with the Seward firm before joining it as a lawyer out of Columbia Law School. He came to prominence by persuading the US Supreme Court to declare the 1894 federal income tax unconstitutional, one of the most important policy-making lawsuits of the era. It would take the Sixteenth Amendment to the Constitution, ratified in 1913, to overrule the Supreme Court’s decision and authorize the income tax.

			Guthrie was a brilliant lawyer (and workaholic) whose perfectionism caused him great nervous strain. A conservative—indeed reactionary—Republican, he longed for a political career, for which his oratorical skills suited him. Invited by William Tecumseh Sherman to give the leading address on the general’s trip to Denver in 1891, Guthrie earned Sherman’s approval as well as praise from the Denver papers as “the most eloquent and interesting speaker of the day . . . with commanding presence, a clear voice, and distinct enunciation.”

			But Guthrie, an inconsiderate and contentious man, lacked the personal warmth necessary to run for office; his overwork kept him in a constant state of irritation. A Harper’s Weekly profile called him aggressive and “frank to the point of brusqueness.” Guthrie would often butt heads with Cravath, who nonetheless was one of the few people able to work with him. In 1898 they became Long Island neighbors and on January 1, 1901, full-fledged partners in Guthrie, Cravath & Henderson. It was here that Cravath put his pioneering notions of law firm management into practice.

			Eventually the Cravath name would become the most recognized one in the world of white shoe Wall Street law firms. In the meantime, two other high-powered corporate lawyers stood atop their profession as builders of the new industrialized society.

		

	
		
			Chapter 2

			“Send Your Man to My Man”

			As J. P. Morgan prepared to meet with President Theodore Roosevelt on the morning of February 22, 1902, Frank Stetson had every reason to be proud of the legal work he had performed for Morgan over the past year. In early 1901 he had helped Morgan create United States Steel, the first billion-dollar corporation in world history. Later that year Stetson represented Morgan in forming the second-biggest company on the globe: the Northern Securities Company, a combination of major railroads. Both deals had helped cement Morgan’s status as one of the most powerful and richest men in America, and Stetson’s as its highest-paid lawyer.

			But by the time Morgan arrived for his White House appointment on this particular Saturday morning, he was boiling over with anger. He was there to discuss a new antitrust lawsuit that Roosevelt’s attorney general, Philander K. Knox, had just filed to stop the giant Northern Securities merger. Three days earlier, over dinner at his large brownstone on Madison Avenue in Manhattan, the sixty-four-year-old Morgan had professed shock to his guests when he received a telephone call informing him that the government was bringing the lawsuit to stop the alleged monopoly. How could this be? Morgan thought—he’d had his lawyers, including Frank Stetson, the best in the business, put the deal together to make it invulnerable to legal attack. Besides, Morgan, a loyal Republican, had been a friend of the president’s father and had backed the young Roosevelt in his first run for state office twenty years earlier. As vice president, Roosevelt had even given Morgan a testimonial dinner as a means of cultivating ties with the influential classes.

			The financial markets were equally stunned. During the presidency of William McKinley, whose mentor and closest advisor was the pro-business Ohio senator Mark Hanna, Morgan and his fellow capitalist titans had faced little governmental scrutiny of their expansionist designs. This was despite passage of the groundbreaking Sherman Antitrust Act of 1890, ostensibly designed to curb the ruthlessness with which men such as Morgan and John D. Rockefeller monopolized major American industries by forming giant “trusts.” The McKinley administration had been lax in enforcing that new law, giving rise to the greatest wave of industrial mergers in American history. Many of the newly formed companies controlled more than 70 percent of the market in their lines of business. As recently as 1895, the Supreme Court had declined to break up the Sugar Trust, which controlled 98 percent of the country’s sugar refining capacity.

			But McKinley had been assassinated in September 1901, succeeded by the forty-two-year-old reformer Roosevelt. Hanna called him a “damned cowboy” who was liable to take any unpredictable action as president, whether in the interests of American business or not. And Roosevelt’s decision to file suit against the Northern Securities merger was a watershed moment, marking the passing of the McKinley era to that of Teddy the Trust Buster.

			What especially galled Morgan, as he met with Roosevelt and Knox, was that the suit had been filed without warning. The government had never tried to apply the Sherman Antitrust Act to a railroad merger. Morgan complained, moreover, that he was being treated like a common criminal. Then, as Roosevelt would later recount, Morgan made a conciliatory if presumptuous gesture. “If we have done anything wrong,” he told the president, “send your man [Knox] to my man and they can fix it up.”

			Morgan’s man was Francis Lynde Stetson, the fifty-five-year-old Wall Street corporate lawyer and consummate fixer. It was perhaps not surprising, then, that despite his testy meeting with Roosevelt, the normally pugnacious J. P. Morgan—he of the bull neck, menacing eyes, and bulbous, frightening, purplish nose—suggested negotiation rather than litigation. And for that task he was turning to his longtime lawyer, and counselor, Frank Stetson.

			Stetson was born near Plattsburgh in far upstate New York, the son of a prominent lawyer, judge, and Democratic officeholder from whom he learned the art of compromise and backroom deals. After graduating from Williams College in Massachusetts in 1867 and then Columbia Law School, Stetson began his career in New York as a trial lawyer. He became active in local politics through his association with reform politician-lawyer Samuel J. Tilden, who headed the investigation of Tammany Hall, the Democratic Party machine, and its corrupt Boss Tweed.

			As a staff assistant to William C. Whitney, another anti-Tweed reform Democrat, Stetson argued on Tilden’s behalf in the 1876 presidential electoral dispute with Rutherford B. Hayes. As a result of this work, Whitney, the corporation counsel for the city of New York, hired Stetson as an assistant counsel, which had him constantly in the courts representing the city in various litigations, often defending against fraudulent claims. Whitney, who later served as Grover Cleveland’s secretary of the navy, would also become Stetson’s client in the first consolidation of New York City’s horse-drawn tram system.

			In 1880 Stetson went into private practice with one of the city’s most eminent lawyers, Francis N. Bangs. Nearly twenty years Stetson’s senior, Bangs was a physically large, combative, temperamental courtroom lawyer of the older theatrical school. He immediately recognized Stetson’s abilities, commenting on a brief Stetson wrote in 1881, “I don’t think I can add or subtract a word.” Many lawyers go an entire career without hearing such praise from a senior partner.

			One of Stetson’s earliest cases at his new firm, an investigation of a New York state judge for bribery, was brought to him by Theodore Roosevelt, then a young state assemblyman. To the outrage of both Roosevelt and Stetson, the palpably corrupt judge escaped impeachment. But the episode launched Roosevelt’s career as a fierce public advocate and gave him respect for Stetson, which Roosevelt would maintain in the years ahead even while they were on the opposite side of many issues.

			After Bangs’s death in 1885 at age fifty-seven—from too much work, too much drink, or both—Stetson became the de facto head of the firm. By this time, he was a friend and advisor to President Grover Cleveland, whom he had met in 1882 at a political event shortly after Cleveland’s election as New York’s governor. Stetson turned down a cabinet position as treasury secretary when Cleveland won the presidency in 1884 but became one of his most trusted counselors. After Cleveland’s reelection loss in 1888, he accepted Stetson’s invitation to join his law firm, where the ex-president was given the big corner office that Stetson vacated for him. Colleagues recalled the two of them often chatting together, although Cleveland mostly stayed to himself, conducted his own library research, received political visitors, and expressed irritation with the telephone. He remained at the firm until his successful campaign for a second term in 1892.

			Like Cleveland, Stetson was a modest, unassuming man. Five feet seven and a half, of stocky build, he was formal and ill at ease in public but warm and congenial in private. Stetson eschewed publicity and, though versed in the art of politics, never ran for office himself.

			He was known for his thoroughness. As another law partner, his nephew Allen Wardwell, said, Stetson always knew exactly what he wanted done and, meticulous in the extreme, “didn’t let things go by.” In college he created a spreadsheet to keep track of all his correspondence, by person and date, with some two dozen friends and family, so he would know to whom he owed letters.

			Stetson’s early trial experience also was useful to his later corporate practice. As Wardwell explained,

			
				I’ve always said that Stetson’s great ability as a corporate lawyer came from the fact that he realized that what he drew or what he said might some day come before the court. I think what was in the back of his mind, perhaps almost unconsciously, was what was the court going to say about it? . . . His ultimate test was, “I hope this will never get to court . . . but if it does get to court, I can defend it.” . . . He was so incomparably logical.

			

			Stetson first came to J. P. Morgan’s attention in 1885. Stetson was then beginning to transition out of trial work into his role as a corporate law advisor and negotiator. As a lawyer for William Vanderbilt’s New York Central Railroad, for which Morgan was the banker, Stetson helped negotiate a truce between the New York Central and its archrival, the Pennsylvania Railroad, to end their encroachments into each other’s territory. Morgan, who preferred cooperation to ruinous competition, was so impressed with Stetson that he hired him away from Vanderbilt. Morgan’s one condition was that Stetson take Morgan’s brother-in-law and less talented lawyer, Charles Tracy, into his firm. Once Tracy was ensconced in Stetson’s firm, Morgan pushed him aside and began using Stetson exclusively.

			Stetson’s careful, analytical approach to legal problems made him so valuable to Morgan that from 1887 forward he became “our regular attorney in everything,” Morgan later said. Their offices were in adjoining buildings in downtown Manhattan—Stetson in the Mills Building at 15 Broad Street and his client, the famous banker, at 23 Wall Street in the “House of Morgan.” They would often put on their hats and coats for a stroll along lower Broadway to confer about Morgan’s business affairs, greeting each other with a formal “Good morning, Mr. Morgan!” and “Good morning, Mr. Stetson!”

			Translating Morgan’s broad designs into legally enforceable documents, Stetson guided his fellow Episcopal warden on financing the creation of such iconic companies as General Electric, International Harvester, and AT&T. As Morgan once put it, he counted on Stetson to make sure “all the usual protections and loopholes” were inserted in his various deals.

			In 1895 Stetson was instrumental in devising a plan for Morgan to halt a run on gold and avert a national financial crisis by arranging an emergency sale of gold to the US Treasury Department. During the key strategy meeting at the White House, Morgan and Stetson convinced Stetson’s friend, President Grover Cleveland, to adopt this emergency measure. Stetson invoked an old Civil War statute as authority for the Treasury to buy gold in a private sale to replenish its reserves.

			Stetson was put on a $50,000-a-year retainer with Morgan, which he received in addition to his fees for individual cases, and which did not include his profits on Morgan company stocks he was allowed to buy at insider prices. In 1901 he earned $301,997 in fees alone (about $8 million in 2019 dollars). One newspaper called Stetson “the greatest of the new school of business lawyers—men who are experts first and lawyers afterward.” It was not that he wasn’t a great lawyer, the paper said, but the combination of legal ability and business talent “brought him a fortune that would have been impossible to a man who was merely a lawyer.”

			By the turn of the century Stetson and his wife, Elizabeth (“Lizzie”) Ruff, the daughter of an antebellum New Orleans US Navy surgeon, were living in a luxurious new six-story limestone mansion at 4 East Seventy-Fourth Street in New York. They also had a thousand-acre country home, Skylands, in the mountains an hour north of Manhattan, where Stetson created a botanical garden and a nine-hole golf course.

			The Stetsons were part of Morgan’s social circle as well, having attended the wedding of Morgan’s daughter in 1900, along with President McKinley, Vice President Roosevelt, Secretary of State John Hay, and Secretary of War Elihu Root and their wives, among other luminaries. Stetson was also good friends with steel magnate Andrew Carnegie, the two of them trading visits between Stetson’s Skylands estate and Carnegie’s Skibo Castle in Scotland.
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			It was in 1901 that Stetson helped Morgan form the Northern Securities Company to end what Morgan biographer Ron Chernow has called “perhaps the most controversial takeover fight in American history.” It was between the two most dominant railroad moguls in America: E. H. Harriman, owner of the Union Pacific and Southern Pacific Railroads in the West and Southwest, and James J. Hill, head of the Great Northern Railway in the Northwest. In alliance with banker Morgan, Hill also controlled the Northern Pacific Railway that ran from Minnesota to Seattle, parallel to the Great Northern. Together Hill and Morgan outbid Harriman for control of a key Chicago railroad hub—the Chicago, Burlington & Quincy—that would connect their respective railway lines from the Great Lakes to the Pacific Ocean.

			When the Hill-Morgan interests refused to allow Harriman a stake in the Chicago hub, Harriman decided to “buy the mare to get the filly.” He launched a 1980s-style hostile corporate raid on the Northern Pacific itself, which had acquired the much-sought-after Chicago, Burlington. Harriman began secretly buying up large blocks of Northern Pacific stock, driving its price up from $170 to an astounding $1,000 a share in a single day, on May 9, 1901. Speculators who had shorted the Northern Pacific in the expectation its price would fall back were forced to sell other stocks to raise cash to cover their short positions, causing the market as a whole to crash. The New York Times called it “the greatest general panic that Wall Street has ever known.”

			Unable to tolerate the uncertainty, and to protect themselves from future raids, Hill and Morgan proposed a truce to their competitor. Their hand was strengthened by a bit of Stetson’s legerdemain. Although the scrappy Harriman* had obtained a majority of the total stock of the Northern Pacific, it turned out that Stetson had inserted provisions in the company’s bylaws and charter, enabling it to fend off unwanted suitors. In fishing parlance, as one writer explained, a minnow (the Chicago, Burlington) was swallowed by a bass (the Northern Pacific), which was swallowed by a pike (Harriman’s Union Pacific), but the bass, armed with defensive fins, “compelled the pike to spew him out.”

			Harriman agreed to the corporate armistice. He dropped his takeover effort in exchange for a premium on his Northern Pacific shares, seats on the company board for himself and his friends, and a minority interest in a new combined company that would own all three railroads. In November 1901, the Northern Pacific, the Great Northern, and the Chicago, Burlington were placed under control of a single umbrella corporate holding company, incorporated by Stetson in New Jersey, known as the Northern Securities Company. It figured to dominate transport from the West to Chicago and possibly all the way to Morgan’s New York Central. By eliminating competition, the arrangement created stability, curtailed rate-cutting, and prevented further wasteful overbuilding. Morgan, Harriman, and Hill would call it a “community of interest”; to others that was a euphemism for a monopoly.

			With a market capitalization of $400 million, Northern Securities was exceeded in size only by Morgan’s US Steel. Capitalized at a breathtaking $1.4 billion, the equivalent of almost $40 billion in 2019 dollars, US Steel was the largest company in world history. It was formed by merging fifteen separate steel companies and, by absorbing Andrew Carnegie’s operations, it controlled two-thirds of the nation’s steel production. Creating it had been a mammoth task that took all of Stetson’s attention and required many late-night conferences in his office. Stetson was appointed general counsel of the new corporation, a position he held even as he remained a partner in his law firm.

			Fresh on the heels of the US Steel conglomeration, the Northern Securities deal was announced in November 1901. The public and the press, fed up with the never-ending gigantic mergers of this sort, reacted with outrage. One politician in Minnesota, home to the Northern Pacific, declared that “the people must act with vigor to avert commercial slavery.” Roosevelt was eager to establish himself as a trust buster and quietly instructed Knox to file suit to break up the railroad combination.

			The government had yet to sue US Steel, but Morgan was worried that would come next. Even more than the Northern Securities Company, US Steel was Morgan’s most beloved corporate child. Thus, when Morgan met with Roosevelt and Knox that Saturday in February 1902 to discuss the Northern Securities suit, it was the fear of legal action against US Steel that was uppermost in the great financier’s mind.

			The president and the attorney general told Morgan that, contrary to his offer to fix up the Northern Securities merger, the government wanted not to fix it but to stop it. Morgan asked Roosevelt whether he planned to attack US Steel or any of Morgan’s other interests. Not “unless we find out that . . . they have done something that we regard as wrong” was Roosevelt’s less than reassuring reply.

			Both Northern Securities and US Steel had been created as holding companies, a corporate structure functionally the same as but different in form from the hated trusts.* Both corporate forms enabled shareholders of competing companies to pool their interests and increase their market power. The terms “holding company,” “trust,” and “merger” were often used interchangeably, with “trust” becoming a generic catch-all term used to describe all large business combinations. But in 1901 the holding company, for technical reasons, was viewed by many to be immune from antitrust attack. It was a legal loophole in the Sherman Antitrust Act and the brainchild of a crafty lawyer named William Nelson Cromwell.

		

	
		
			Chapter 3

			“The Physician of Wall Street”

			Another of the great new millionaire corporation lawyers to emerge at the end of the nineteenth century, William Nelson Cromwell (he preferred all three names) has been described as the lawyer “who taught the robber barons how to rob.”

			One look at this small, slight man with flashing blue eyes, a flowing mane of prematurely white hair, and a thick white mustache—a more dapper, less homely version of Albert Einstein—hinted at a mischievous streak. A frequenter of New York’s choicest restaurants, a lover of champagne and fine sherry, Cromwell maintained “a rather theatrical look,” the New York World observed. A glistening silk top hat habitually crowned his snowy curls. He was a quick thinker and fast, staccato talker (“no life insurance agent could beat him,” the World’s reporter wrote), and took pride in his reputation as a clever operator. He was more a doer and a creator than an analyst or a dissector of the law, and never saw a business problem he didn’t think could be solved by creative lawyering.

			Born in Brooklyn in 1854, Cromwell led a hardscrabble youth, raised in Illinois by a Civil War widow whose working-class husband was killed at Vicksburg. Lacking money to attend college, he supported his family by taking jobs as an accountant, first in a railroad office and then in the Manhattan law office of Algernon Sydney Sullivan. Best known for having successfully defended a group of captured Confederate sailors on trial for their life in 1861 on a charge of piracy, Sullivan went on to become a popular anti-Tweed prosecutor and was proposed as a candidate for mayor of New York in 1873 but declined in favor of private practice.

			Sullivan took an interest in his young bookkeeper and paid Cromwell’s way through Columbia Law School, which he attended part-time while keeping his day job at the firm. After admission to the bar, Cromwell joined Sullivan’s law office at the corner of Wall and Broad Streets and, at age twenty-five in 1879, became a partner in the Sullivan & Cromwell firm that still bears that name today.

			Sullivan, then in his fifties, was apprehensive of the growing power of corporations and trusts. Cromwell, his junior partner, had no such qualms, and when Sullivan died, in 1887, Cromwell continued building a corporate practice heavily devoted to combining railroads and other large businesses, then salvaging the wreckage when they went belly-up. He was so adept at reviving sick corporations that he was dubbed “the physician of Wall Street.”

			His biggest early client was Henry Villard, the Bavarian-born Civil War correspondent turned corporate chieftain. Twenty years before J. P. Morgan and James J. Hill wrested control of the Northern Pacific Railway, Villard had acquired it with Cromwell’s help. Villard drove the last spike on the opening in 1883 of its transcontinental route, the nation’s second, in a celebrity-filled ceremony that included former president Ulysses S. Grant.

			The following year the Northern Pacific collapsed in financial ruin, a victim of cost overruns. Villard resigned as president and returned to his native Germany, leaving Cromwell to clean up the mess. Villard vacated his Madison Avenue mansion, which Cromwell saved from creditor seizure by putting the equity in Villard’s wife’s name, a maneuver Cromwell denied was “tricky.” About repairing Villard’s broken business generally, Cromwell explained, “What we needed most was a leader . . . through whom alone negotiations could be conducted. . . . I must be allowed my own way of working it out.”

			While Villard was in Germany plotting his return, he asked Cromwell for his “advice and guidance permanently.” That was all the cue Cromwell needed to launch into a lengthy explication of his value to the financier. Cromwell had a habit of writing long-winded letters to his clients that shamelessly flattered them, convinced them of his utter fealty to them, and detailed the many ways in which his brilliant strategies had succeeded exactly as he had predicted.

			“I was imbued with an abiding faith in your future,” he wrote to Villard in February 1886. “I could not carry you and your affairs ever in my mind for a year, without catching fire and becoming so interested in them.”

			Cromwell secured a settlement and complete release of any personal claims against Villard by railroad creditors. Cromwell told his client the main creditors’ lawyer was “in a very bitter and illiberal frame of mind” toward him. “It required all my tact to get this [settlement] through his hands without severe mutilation,” he added. To achieve his goal, Cromwell threatened litigation he privately believed Villard would lose. And when one creditor wanted an investigation of all accounts before giving Villard a full release, Cromwell bluffed like a riverboat gambler. “I boldly assented to the suggestion. That killed it,” he reported.

			Only reluctantly, Cromwell said, did he bring up the issue of his fee, which he called “the only one thing in the practice of the law that I am always inclined to dodge.” He said he would gladly leave it to Villard to decide how much to pay, were it not for Villard’s generous spirit. Cromwell’s handsome fee was paid in full.

			In 1887, Villard returned from Germany in triumph to retake control of the Northern Pacific, but he lost it again in the Panic of 1893 and ensuing economic depression. After that he left the company for good. But Villard had other compensations: He acquired the New York Post and The Nation magazine and became an early financial backer of Thomas Edison. In 1889, at Cromwell’s urging, Villard combined all the various Edison companies into a single Edison General Electric Company, a world cartel of which he became president and a major stockholder. J. P. Morgan, another Edison investor who participated in the huge merger—and the first person to have his residence lit by Edison’s incandescent light—naturally was counseled by Frank Stetson in the deal.

			Cromwell and Stetson joined forces again in the complicated and successful reorganization of the Northern Pacific that began in 1893 following Villard’s exit from the company. Many railroads at the time were going bankrupt because of overbuilding and competition, and between them, Cromwell and Stetson—as well as Cravath’s firm—were involved in nearly every major railroad reorganization of the era.

			The dominant figure in these reorganizations may have been the banker, but as one legal study put it, “the guiding spirit is the banker’s lawyer.” To govern the complex proceedings, the elite Wall Street law firms wrote and rewrote the rules, developed new forms of corporate mortgages and other instruments, and controlled the reorganization process. In addition, only lawyers such as Stetson, Cromwell, and Cravath could afford to wait to be paid until the completion of the reorganization, as was customary, which helped them gain an even greater share of this lucrative work. In law as in business, the rich got richer.

			In the Northern Pacific reorganization, Cromwell was appointed as counsel for the receiver (similar to a bankruptcy trustee), while Stetson again represented the Morgan interests, who by now held substantial Northern Pacific stock. Two years earlier, the thirty-seven-year-old Cromwell had shown a flair for bankruptcy work by managing to readjust the affairs of the insolvent Decker, Howell brokerage firm, which was closely tied to Villard. Despite debts of $12 million, Cromwell had it back on its feet, creditors paid off dollar for dollar, in a mere eight weeks, for which he received the unprecedented fee of $260,000.

			It was an early example of what came to be known as the “Cromwell Plan,” in which he would threaten creditors with a forced liquidation of a bankrupt company’s assets at fire-sale prices if they did not go along with a voluntary, negotiated arrangement. The idea was that if creditors refrained from pressing all their claims in a down market, they would eventually realize a higher percentage recovery when the crisis passed. What made the plan work was Cromwell’s knack for numbers, acquired during his bookkeeping days, together with his ability to analyze underlying asset values and negotiate among different hostile factions, often placing them in different rooms as he went from one to the other.

			The Northern Pacific reorganization was Cromwell’s biggest challenge yet—“the severest task I have ever had in [Northern Pacific] matters,” he told Stetson. Shrewdly, he made sure the Northern Pacific rail properties throughout the country could not be attached, piecemeal, by impatient local creditors, a frequent problem at that time given that there was no comprehensive federal bankruptcy law to govern a bankrupt estate nationwide. A receiver had to file papers in every jurisdiction where the bankrupt’s assets were located to prevent creditors from seizing them, so Cromwell hired local counsel across the country and instructed them to await a single telegraphed word from him: “File,” which they did, simultaneously, at the appointed hour.

			When the dust finally settled, securities holders were made whole. Cromwell boasted he had kept “the pirates from scaling the vessel’s wall.” J. P. Morgan was especially pleased, as he emerged with his control of the railroad intact. One St. Louis lawyer called it “hocus-pocus legal tactics.” The Northern Pacific had been, in the phrase of the day, “Morganized.”

			It was unsurprising, then, that when the giant US Steel corporation and Northern Securities were created in 1901, Morgan turned to Cromwell, along with Stetson, for help. For his work on US Steel, Cromwell received $2 million worth of stock, for which he paid only $250,000. Cromwell would later claim he had given Morgan the idea to buy out Andrew Carnegie and form US Steel.

			Both US Steel and Northern Securities, later the same year, were incorporated as New Jersey holding companies. Shortly before passage of the Sherman Act in 1890, Cromwell had seen that the trust structure, invented in 1882 by one of John D. Rockefeller’s lawyers, was becoming vulnerable to legal as well as political attack. In one celebrated case in 1889, Cromwell represented the American Cotton Oil Trust in a suit by Louisiana’s attorney general seeking to bar the trust from doing business in that state. Anticipating an adverse decision, Cromwell walked into court and nonchalantly announced that the suit was moot inasmuch as all the trust assets had been transferred to a Rhode Island corporation.

			The local officials were so enraged by what the New York Times called this “sharp practice” that they threatened Cromwell with personal hostilities. His tactic ended up not working, though, because the trust had already been under court order not to engage in any transactions. Cromwell devised a new stratagem: He simply had the trust dissolved and reincorporated as a New Jersey holding company.

			The holding company structure had been Cromwell’s invention. Until 1888, no state permitted a corporation to hold the stock of another. Working through local counsel that year, Cromwell got the New Jersey legislature to amend its corporation law to allow a corporate holding company to buy, sell, and own the stocks of any other company, just as any individual person could.

			Most state courts had already held that agreements directly restraining trade, such as cartels and price-fixing, were illegal. Agreements to form corporate trusts, as a means of eliminating competition, came under similar attack. But, the argument by corporate lawyers went, creating a holding company involved no agreement in restraint of interstate trade or commerce (the words of the Sherman Act). Instead it was simply the acquisition by one corporation (the parent) of the stock of other corporations (the subsidiaries), permissible under state law.

			As an added benefit, to limit their liability, holding companies were legally insulated from lawsuits against their operating subsidiaries. Like corporations themselves, holding companies were fictional entities, their creation the work of a latter-day sorcerer, Cromwell.

			Beginning with the Cotton Oil Trust in 1889, and especially after the 1890 Sherman Act, a wave of trusts, many of them Sullivan & Cromwell clients, began reconstituting themselves as New Jersey holding companies to skirt the antitrust laws. For the Southern Cotton Oil Trust, Cromwell locked his firm’s doors at 6:00 P.M. one evening, drew up 175 agreements overnight, and by daybreak had the trust incorporated as a New Jersey holding company. Reportedly he was paid $50,000 for a single night’s work.

			From 1889 to the end of the century, New Jersey became home to more than seven hundred corporations worth a total of $1 billion. Nationwide, 183 holding companies had been formed with a total capitalization of more than $4 billion—almost double the amount of money in circulation in the country.

			Many corporations, especially railroads, were burdened with excessive debt and capitalized with “watered” stock—that is, stock not backed by hard assets but inflated to a face or “par” value on paper, far in excess of the actual value of the enterprise, and sold to an unsuspecting public. (“Stock watering” took its name from the practice of bloating cattle with water to increase their weight to fetch a higher price.) Watered stocks and bonds were essentially just paper certificates representing the hope of future profits and dividends.

			With nearly $2 billion in new holding company paper issued by US Steel and Northern Securities in 1901, much of it watered stock, the government had finally had enough, leading to Roosevelt’s decision to sue J. P. Morgan in the Northern Securities case. The most celebrated antitrust lawsuit in the nation’s history to that point, it would be eagerly watched for the next two years as it wound its way up to the US Supreme Court.

			Both Cromwell and Stetson were retained to defend the Northern Securities case, although Stetson with others would be more closely involved. In the meantime, Cromwell had other things to do. He threw himself into an even bigger project—one for which all his skills as a wheeler-dealer and rescuer of failed enterprises would be called upon. It concerned a path between the oceans down in Central America.

		

	
		
			Chapter 4

			“Beware of Mr. Cromwell”

			Had it not been for William Nelson Cromwell, today we probably would be calling it the Nicaragua Canal.

			The dream of digging a water passage across Central America dates to the 1513 crossing of the Isthmus of Panama by the Spanish explorer Vasco Núñez de Balboa, who discovered that only a narrow strip of land separated the Atlantic and Pacific Oceans. Spain proposed building a canal through Panama to allow its ships to avoid the long, hazardous Cape Horn route around the southern tip of South America but abandoned the idea as impractical. Various plans by the British and others fell through in three succeeding centuries, but the 1849 California gold rush sparked renewed interest in an interoceanic canal, this time on the part of the United States. Following a series of naval expeditions commissioned by President Ulysses S. Grant, a technical commission in 1876 recommended a Nicaragua route as the most feasible. Meanwhile, a French-backed project targeted Panama as a competing path.

			For the instrumental role he played in getting the United States to switch its canal project from Nicaragua to the Isthmus of Panama, and in securing American rights to the canal zone, Cromwell’s enemies would label him as “villainous,” “corrupt,” and guilty of conceiving and carrying out “the rape of the Isthmus.” He would be accused of fomenting revolution and, in the memorable phrase of one US congressman, was called “the most dangerous man this country has produced since the days of Aaron Burr.” All because, as one
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