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Preface


This book and the follow on Book 2 are written for the AQA Specification for A-level Law. All the topics for AS Law for the English legal system, criminal law and the law of tort are included in this book. The order of topics follows that of AQA’s AS specification. There is also a chart setting out the coverage and where to find the related material in this book.

As well as the factual material on the topics, evaluation is included for all areas where it is required by AQA’s specification.

The text is broken up into manageable ‘bites’ and throughout the text we have used features which have proved popular in previous texts for A and AS level Law. These include key facts charts, case charts, highlighting cases and diagrams.

Activities for students are also included. These are based on a variety of material such as newspaper and internet articles, research material and cases. There are also application tasks for students to practice applying the law to given scenarios.

The law is as we believe it to be on 1 March 2017.

Jacqueline Martin

Nick Price
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Introduction


This book has been written and designed for the new AQA Law specifications introduced for first teaching in September 2017.

AQA A-level Law for Year 1/AS covers the content required for year 1 and AQA AS Law for first examination in 2017. To view the full specifications, and examples of assessment material for AQA AS or AQA A-level Law, please visit AQA’s website: www.aqa.org.uk.


How to use this book

Each chapter has a range of features that have been designed to present the course content in a clear and accessible way, to give you confidence and to support you in your revision.
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Learning objectives

Each chapter starts with a list of what is to be studied and how these relate to the specification.
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Key terms

Key terms, in bold in the text, are defined.
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Key fact tables

Key fact tables provide a summary of key facts.
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Tables of key cases

Tables of key cases include a description of a case and a comment on the point of law it illustrates.
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Tips

These are suggestions to help clarify what you should aim to learn.
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Case studies

Relevant examples of cases to illustrate points of law.
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Extension tasks

These include challenging questions and activities to help advance your understanding.
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Look online

These weblinks will help you with further research and reading on the internet.
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In the news

Real events relating to specific areas of law are covered.
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Summary

These boxes contain summaries of what you have learned in each section.
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Activities

Activities appear throughout the book and have been designed to help you apply your knowledge and develop your understanding of various topics.
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Practice questions

These are questions to help you get used to the type of questions you may encounter.
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Text highlighted with a pale tint is A-level only content.
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1 The nature of law
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After reading this chapter you should be able to:


	•  Understand the distinction between legal rules and other rules or norms of behaviour

	•  Understand the differences between criminal and civil law

	•  Have a basic understanding of the sources of law
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1.1 The character of a rule

In all societies there are rules for keeping order. These rules often develop from the ‘norms of behaviour’: that is, from the behaviour that the particular society has, over a long period of time, accepted as the ‘correct’ or ‘normal’ behaviour. Many of these norms of behaviour will be rules about morality.

Rules exist in many contexts. The term ‘rule’ has been defined by academics Twining and Miers as ‘a general norm, mandating or guiding conduct’. In other words, a rule is something that determines the way in which we behave. This can be either because we submit ourselves to it voluntarily, as would be the case with moral rules, or because it is enforceable in some way, as would be the case with the law.

As well as legal rules and moral rules there are other types of rules which operate in specific contexts. A classic example of this is the rules that operate in sport. These rules started to define the sport, and have evolved over time to ensure fair play. In some instances a rule may have developed for the protection of the players. These rules will also be enforced through a set of sanctions.

For example, in football, a breach of the rules may mean that a free kick is given to the other side, or a player may be sent off, or in serious cases or repeated breaches of rules a player may even be banned from playing for a certain number of games.

Rules that come about through custom or practice will involve the disapproval of the community rather than any legal sanction if such a rule is broken. Also the individual may become conditioned to accept the rules and so such rules are enforced by a feeling of self-guilt. Some such rules may ‘harden into rights’ and can be so widely accepted that they become the law. The early common law of England and Wales developed out of customs that were commonly accepted.

Rules are generally obeyed for one of three reasons:


	1.  because they carry with them a sense of moral obligation

	2.  because the rule is reasonable and relevant

	3.  because a penalty may be imposed if the rule is broken.





1.2 Legal rules

Law has been described as a formal mechanism of social control. It is a set of rules imposed and enforced by the state. There is a system of courts which apply and enforce the law.

Legal rules are enforced through the courts. In criminal law there are penalties for breaking the law. The most severe penalty is imprisonment for life. In civil law the courts can order the party who has broken the rules to compensate the innocent party or the courts can make some other order trying to put right the wrong that was done.

Figure 1.1 Differences between norms of behaviour and law




	Norms of behaviour
	Law





	Develop over time
	Can change instantly



	Ought to be obeyed
	Must be obeyed



	Are enforced by disapproval of the community
	Are enforced by the courts



	Are voluntary and apply only to those who accept them
	Are obligatory and apply to everyone







1.3 Criminal and civil law

In the English legal system criminal and civil law are quite separate. The purpose of the law is different and the cases are dealt with in different courts.


1.3.1 Criminal law

Criminal law sets out the types of behaviour which are forbidden at risk of punishment. A person who commits a crime is said to have offended against the state, and so the state has the right to prosecute them. This is so even though there is often an individual victim of a crime as well. For example, if a defendant commits the crime of burglary by breaking into a house and stealing, the state prosecutes the defendant for that burglary, although it is also possible for the victim to bring a private prosecution if the state does not take proceedings. This very rarely happens in cases where the victim is an individual. However, some private organisations do bring cases against offenders. An example is the RSPCA which will often prosecute in cases of cruelty to animals.

The criminal courts have the right to punish those who break the criminal law. So, at the end of the case where the defendant is found guilty, that defendant will be sentenced. The courts have a wide range of sentences that they can use. These include sending the defendant to prison, making an order that the defendant do a certain number of hours of unpaid work, fining the defendant or disqualifying the defendant from driving for a certain period of time.

Any individual victim of the crime will not necessarily be given any compensation though, where possible, the courts will order the offender to pay the victim compensation, as well as passing a sentence on them.



1.3.2 Civil law

Civil law is about private disputes between individuals and/or businesses. There are several different types of civil law. Some important ones are:


	•  law of tort

	•  contract law

	•  human rights

	•  family law

	•  employment law

	•  company law.



If you are doing AQA AS Law you will study topics from the law of tort. These are covered in Chapters 23 to 26 of this book. If you are doing AQA A-level Law you will study both law of tort and either the law of contract or human rights. The further areas of law of tort and the areas of contract law or human rights that you need are covered in Book 2.

In order to give you a basic understanding of the areas covered by tort, contract and human rights some examples of each are given in the following sections.


Law of tort

Consider the following situations:


	a  A child passenger in a car is injured in a collision (the tort of negligence).

	b  A family complains that their health is being affected by the noise and dust from a factory which has just been built near their house (the tort of nuisance).

	c  A woman is injured by faulty machinery at work (the tort of negligence, but may also involve occupiers’ liability and/or employer’s duty under health and safety regulations).

	d  A man complains that a newspaper has written an untrue article about him, which has affected his reputation (the tort of defamation).



All these cases come under the law of tort. A tort occurs where the civil law holds that, even though there is no contract between them, one person owes a legal responsibility of some kind to another person, and there has been a breach of that responsibility. If there is a breach of this responsibility, then the person affected can make a claim under the law of tort. If successful the court can award damages – that is a sum of money to compensate the person.

Where there is a situation which is continuing (such as in (b) above), it is also possible for the court to award an injunction. This is an order to the defendant to do or to stop doing something.

There are many different types of tort, and the above examples demonstrate only some of them. Many cases arise from road traffic crashes, since drivers owe a duty of care to anyone who might be injured by their negligent driving.



Law of contract

Look at the following situations:


	a  A family complains that their package holiday did not match what was promised by the tour operator and that they were put into a lower-grade hotel than the one they had paid for.

	b  A woman has bought a new car and discovers the engine is faulty.

	c  A man who bought a new car on hire purchase has failed to pay the instalments due to the hire-purchase company.



All these situations come under the law of contract. There are, of course, many other situations in which contracts can be involved. A contract is where the parties have made an agreement and each side has put something into the agreement. In (a) the tour operator provided the holiday and the family paid for that holiday. In (b) a garage had sold the car to the woman and she had paid for it. In (c) the hire-purchase company had provided the money for the man to have the car, while the man promised to pay back that money in instalments to the company.

If one party to the contract has not kept their side of the bargain, then the other party can bring a claim against them.



Human rights

Consider the following situations:


	a  A man is arrested and held in a police station for longer than the law allows.

	b  At the trial of a woman in the Crown Court, one of the jurors is a police officer. This officer knows (and has worked with) one of the police who gives important evidence in the case.

	c  The eight-year-old child of a well-known author is photographed by a journalist as he goes to school. The journalist does not have permission to take the child’s photo. The photo is then published in a newspaper.



All these situations involve breaches of human rights. In (a) there is a breach of Article 5 of the European Convention on Human Rights – the right to liberty. In (b) there is a breach of Article 6(1) of the Convention – the right to a fair trial. In (c) there is a breach of Article 8 of the Convention – the right to respect for private life. These rights will be upheld in the English courts. There is also a right to take the case to the European Court of Human Rights.

Compensation can be awarded where there is a breach of human rights. It is also possible for other remedies to be given, such as an injunction to prevent the future publication of photographs.




1.3.3 Differences between criminal and civil law

There are many differences between civil cases and criminal cases. It is important to understand fully the distinctions between civil and criminal cases.


Purpose of the law

Criminal law is aimed at trying to maintain law and order. So, when a person is found guilty of an offence, that offender will be punished. There is also the aim of trying to protect society and this is the justification for sending offenders to prison.

Civil law upholds the rights of individuals and the courts can order compensation in an effort at putting the parties back to the position they would have been in if there had not been any breach of the civil law.



Person starting the case

Criminal cases are taken on behalf of the state, and so there is a Crown Prosecution Service responsible for conducting most cases. However, there are other State agencies which may prosecute certain types of offence, for example the Environment Agency which prosecutes pollution cases.

In civil cases, the person starting the case is the individual or business which has suffered as a result of the breach of civil law.

The person starting the case is given a different name in criminal and civil cases. In criminal cases they are referred to as the prosecutor, while in civil cases they are called the claimant.
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Key terms

Prosecutor – the legal term for the person or organisation bringing a criminal charge against a defendant.

Claimant – the legal term for a person or organisation starting a civil claim in the courts.
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Courts

Criminal cases will be tried in either the Magistrates’ Courts or the Crown Court. The Magistrates’ Courts deal with less serious offences and the case is tried by a panel of lay magistrates or by a single legally qualified District Judge. Serious offences are tried in the Crown Court. The case is tried by a judge sitting with a jury. The judge decides points of law and the jury decide the verdict of ‘guilty’ or ‘not guilty’.

The cases take place in different courts. In general, civil cases are heard in the High Court or the County Court. The High Court deals with more serious cases while the County Court deals with cases of lower value.

In both the High Court and the County Court a judge will try the case. It is very rare to have a case tried by a jury in a civil matter.



Standard of proof

Criminal cases must be proved ‘beyond reasonable doubt’. This is a very high standard of proof, and is necessary since a conviction could result in the defendant serving a long prison sentence.

Civil cases have to be proved ‘on the balance of probabilities’. This is a much lower standard of proof, where the judge decides who is most likely to be right. This difference in the standard of proof means that it is possible for a defendant who has been acquitted in a criminal case to be found liable in a civil case based on the same facts.

This can happen in driving cases where a driver may be found not guilty of dangerous driving but can still be liable in the law of tort for damage or injury caused by negligent driving.



Outcome of case

A defendant in a criminal case is found ‘guilty’ or ‘not guilty’. Another way of stating this in criminal cases is to say that the defendant is ‘convicted’ or ‘acquitted’. A defendant in a civil case is found ‘liable’ or ‘not liable’.

At the end of a criminal case a defendant found guilty of an offence may be punished. The courts have various penalties available depending on the seriousness of the offence. A defendant may be sent to prison, given a community order, fined or (for driving cases) disqualified from driving.

At the end of a civil case, anyone found liable will be ordered to put right the matter as far as possible. This is usually done by an award of money in compensation, known as damages, though the court can make other orders such as an injunction to prevent similar actions in the future or an order for specific performance (where the defendant who broke a contract is ordered to complete that contract).

Figure 1.2 Key facts table on differences between criminal and civil cases




	 
	Criminal cases
	Civil cases





	Purpose of the law
	To maintain law and order: to protect society
	To uphold the rights of individuals



	Person starting the case
	Usually the state through the Crown Prosecution Service
	The individual whose rights have been affected



	Legal name for that person
	Prosecutor
	Claimant



	Courts hearing cases
	Magistrates’ Court
Crown Court
	County Court
High Court



	Standard of proof
	Beyond reasonable doubt
	The balance of probabilities



	Person/s making the decision
	Magistrates in Magistrates’ Court
A judge and jury in Crown Court
	Judge
Very rarely a jury



	Decision
	Guilty (convicted) or not guilty (acquitted)
	Liable or not liable



	Powers of the court
	Prison, community order, fine, driving ban
	Usually an award of damages (compensation); also possible – injunction, specific performance of a contract
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Activity

Read the newspaper article below and say whether it is a criminal or a civil case. What specific points or words in the article led to your decision?

Rip-off plumber danced jig of joy in OAP’s garden after overcharging her £6,000

A rogue plumber was spotted dancing a jig outside a frail pensioner’s house after he conned her out of nearly £8,000, a court heard.

Tradesman Russell Lane, 38, made no attempt to hide his joy after shamelessly ripping off Patricia Binks, 72, who had called for help after suffering a blocked drain.

But yesterday he was counting the cost of his dishonesty after the company he worked for was fined £15,000 in fines and costs.

Lane was also found guilty of fraud and is due to be sentenced in March. Bournemouth Crown Court heard Mrs Binks contacted Plumbers 24/7 Ltd after finding the number in Yellow Pages.

Lane, who was with a second unnamed man, produced paperwork he ordered Mrs Binks to sign. It had no prices on and the men told her that if she didn’t sign they wouldn’t be able to carry out the work.

The men worked on the drains for five hours – then handed Mrs Binks a bill for £7,800. They produced a card machine and ordered her to pay the full amount immediately.

Officials called in an expert to examine the work who found Lane overcharged Mrs Binks by £6,000.

The jury agreed the price charged by Lane was so significantly above a reasonable charge that the demand to pay that amount could only have been made dishonestly.

Source: Adapted from an article by David Pilditch, in the Daily Express online, 21 January 2016
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1.4 Sources of law

There are several sources of law: custom, common law, statute law.


1.4.1 Custom

A custom is a rule of behaviour which develops in a community without being deliberately invented. Historically these are believed to have been very important in that they were, effectively, the basis of our common law (see below). It is thought that following the Norman Conquest, judges appointed by the king travelled around the land making decisions in the king’s name. The judges based at least some of their decisions on the common customs. This idea caused Lord Justice Coke in the seventeenth century to describe these customs as being ‘one of the main triangles of the laws of England’. Custom is an historical source and is unlikely to create new law today.
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The Court of the King’s Bench, 1805





1.4.2 Common law

Common law is the basis of our law today: it is unwritten law that developed from customs and judicial decisions. The phrase ‘common law’ is still used to distinguish laws that have been developed by judicial decisions from laws that have been created by statute or other legislation. For example, murder is a common law crime while theft is a statutory crime. This means that murder has never been defined in any Act of Parliament, but theft is defined by the Theft Act 1968. Involuntary manslaughter is also a common law offence.

In tort law most of the law on negligence has been developed by the judges. Also in the law regarding formation of a contract many of the rules on offer and acceptance come from decisions by the judges in the nineteenth century. The judges can still create new law today. However, they can only do this when a relevant case comes before them. And then they can only rule on the point in that case. This then becomes the law for future cases. Judges cannot make wide-ranging changes to the law. This can only be done by statute law.
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Figure 1.3 Sources of law





1.4.3 Statute law

An Act of Parliament is law that has been passed by both Houses of Parliament and received Royal Assent. Law can be changed by an Act of Parliament or new law can be created. This is useful for new situations or inventions such as computer technology. Parliament has created new offences involving computer hacking. It has also created new rules in respect of ‘designer babies’ and what is allowed (the laws surrounding choices which can be made when creating a baby through in-vitro fertilisation).

Statute law can bring together all the existing law in one area in a single Act of Parliament. This was done in the Consumer Rights Act 2015.

Statute law can create, change or revoke any law. It is useful for make wide-sweeping changes to the law.
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The process for enacting a new Act of Parliament is explained in Chapter 3.
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However, statutes often recognise the common law and create laws which rely on the common law. For example, the criminal offences of assault and battery are common law offences but s 39 of the Criminal Justice Act 1988 sets out the maximum penalty for these offences.



[image: ]

In addition the judges still play an important role as they may have to interpret the meaning of words in a statute if they are not clear. This problem of statutory interpretation is dealt with in Chapter 5.
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Check your understanding


	1  In which court would a defendant, who has committed minor criminal offence, be dealt with?

	A  Crown Court

	B  High Court

	C  Magistrates’ Court

	D  County Court




	2  Which one of the following statements accurately defines the standard of proof required in a civil case?

	A  It must be proved beyond reasonable doubt

	B  It must be proved on the balance of probabilities

	C  There must be sufficient evidence

	D  There is a low standard of proof




	3  Using an example from both civil and criminal law to illustrate your answer, explain two differences in the way civil and criminal cases are dealt with in court.
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Summary


	•  A rule is something that determines the way in which we behave.

	•  Rules often develop from the ‘norms of behaviour’.

	•  Norms of behaviour are enforced by the attitudes of the community and by self-guilt.

	•  Law is a formal mechanism of social control and legal rules are enforced by the state.

	•  Criminal law sets out the types of behaviour which are forbidden at risk of punishment.

	•  Civil law governs private disputes between individuals and/or businesses.

	•  Criminal cases are heard in the Magistrates’ Court and the Crown Court.

	•  Civil cases are heard in the County Court and the High Court.

	•  The standard of proof for criminal cases is ‘beyond reasonable doubt’: the standard of proof for civil cases is the ‘balance of probabilities’.

	•  The earliest source of law was custom.

	•  The common law was developed from custom and the decisions of the judges.

	•  Today most law is made by Acts of Parliament.

	•  Judges still have a role in the interpretation of statutes.
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2 The rule of law
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After reading this chapter you should be able to:


	•  Have a basic understanding of the constitutional doctrine of the rule of law

	•  Explain the principles upon which the rule of law is based

	•  Understand the application of the rule of law to law making, the legal system and substantive law
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2.1 Concept of the rule of law

The ‘rule of law’ is a symbolic idea. It is difficult to give a precise meaning to the concept and academic writers have defined it in different ways. However, the main principle is that all people are subject to and accountable to law that is fairly applied and enforced. Also the process by which the laws of the country are enacted, administered and enforced must be fair.

The rule of law is a safeguard against dictatorship. It supports democracy. This is because the government and its officials are accountable under the law. Also authority is distributed in a manner that ensures that no single organ of government can exercise power in an unchecked way.

Tony Honoré, an academic lawyer, points out that the rule of law exists when a government’s powers are limited by law and citizens have a core of rights that the government are bound to uphold.

These principles mean that:


	•  no person shall be sanctioned except in accordance with the law: this is in both civil and criminal cases

	•  there is equality before the law: there must be no discrimination on any grounds

	•  there must be fairness and clarity of the law.





2.2 Academic views

Many academics have written about the rule of law. The best-known explanation of the ‘rule of law’ was given by Professor A.V. Dicey in the nineteenth century, but there have been other writers with different views on the topic.


2.2.1 Dicey

Dicey thought that the rule of law was an important feature that distinguished English law from law in other countries in Europe. He held that there were three elements that created the rule of law.

These were:


	•  an absence of arbitrary power on the part of the state

	•  equality before the law

	•  supremacy of ordinary law.
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Figure 2.1 Dicey’s elements in the rule of law




An absence of arbitrary power of the state

The state’s power must be controlled by the law. The law must set limits on what the state can or cannot do. In our legal system actions of, and decisions by, government ministers can be challenged by judicial review. One of the main aims of the rule of law is to avoid the state having wide discretionary powers. Dicey recognised that discretion can be exercised in an arbitrary way and this should be avoided to comply with the rule of law.



Everyone must be equal before the law

No person must be above the law. It does not matter how rich or powerful a person is, the law must deal with them in the same way as it would anyone else. Another side of this part of the rule of law is that those who carry out functions of state must be accountable under the law for their actions.



The law must be supreme

This is particularly true in the law of England and Wales in the time of Dicey, as many of the main developments up to that time were through judicial decisions rather than being created by Parliament. Today most laws are through legislation, that is Acts of Parliament and delegated legislation, though judicial decisions do still create law.




2.2.2 Problems with Dicey’s views

A major problem with Dicey’s view of the rule of law is that it conflicts with another fundamental principle, that of parliamentary supremacy. This concept holds that an Act of Parliament can overrule any other law. The concept also holds that no other body has the right to override or set aside an Act of Parliament.
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See section 3.5 for fuller details of the concept of parliamentary supremacy.
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So under the rule of law there should be no arbitrary power on the part of the state, yet under parliamentary supremacy Parliament has the right to make any law it wishes and these can include granting arbitrary powers to the state.

Also, laws passed by Parliament cannot be challenged through judicial review. This is different from some other countries where the legislative body is subject to the rule of law, so that laws passed by them can be challenged in the courts.

Another problem is that equality before the law in Dicey’s theory refers to formal equality. It disregards the differences between people in terms of wealth, power and connections. Real equality can only be achieved if there are mechanisms in place to address these differences. For example, the cost of taking legal cases to court is very high. In order to allow the poorest in society to be able to enforce their rights and so be equal under the law, it is necessary to have some form of state help in financing their case.

Dicey’s view of the rule of law is based on abstract ideas. This makes it difficult to apply in real-life situations.



2.2.3 Other views

F.A. von Hayek, a twentieth-century academic economist, agreed with Dicey that the key component of the rule of law is the absence of any arbitrary power on the part of the state. However, von Hayek thought that the rule of law had become weaker. His reason for this was that, provided actions of the state were authorised by legislation, any act in accordance with this legislation was lawful. He also pointed out that the modern state is directly involved in regulating economic activity and this is in conflict with the rule of law.

Another academic, Joseph Raz (1939–), recognised that the rule of law was a way of controlling discretion rather than preventing it completely. He saw the rule of law as of negative value, acting to minimise the danger of the use of discretionary power in an arbitrary way. He thought that the key point which emerged from the rule of law was that the law must be capable of guiding the individual’s behaviour.

He set out a number of principles which come from this wider idea. Some of these are:


	•  There should be clear rules and procedures for making laws.

	•  The independence of the judiciary must be guaranteed.

	•  The principles of natural justice should be observed; these require an open and fair hearing with all parties being given the opportunity to put their case.

	•  The courts should have the power to review the way in which the other principles are implemented to ensure that they are being operated as demanded by the rule of law.



Within our legal system there have been changes in the twenty-first century which support these principles. A major example is the Constitutional Reform Act 2005 which recognised the rule of law and the importance of the independence of the judiciary. Section 1 of that Act states:


This Act does not adversely affect


	a  the existing constitutional principle of the rule of law; or

	b  the Lord Chancellor’s existing constitutional role in relation to that principle






While s 3(1) states:


“  The Lord Chancellor, other Ministers of the Crown and all with responsibility for matters relating to the judiciary or otherwise to the administration of justice must uphold the continued independence of the judiciary. ”
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For more on the independence of the judiciary see Chapter 21.
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These safeguards in the Constitutional Reform Act 2005 show the importance that is attached to the rule of law.
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Look online

Look up the Constitutional Reform Act 2005 on www.legislation.gov.uk. What other changes were introduced by the Act?
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Figure 2.2 Comparing views of the rule of law




	Dicey
	von Hayek
	Raz





	Absence of arbitrary power on the part of the state
	Absence of arbitrary power on the part of the state
	Clear rules and procedures for making laws



	Equality before the law
	Rule of law weakened by an increasingly interventionist state
	Judicial independence must be guaranteed



	Supremacy of ordinary law
	Modern state is directly involved in regulating economic activity in conflict with the rule of law
	Principles of natural justice should be observed



	 
	 
	Courts should have the power to review the way in which the other principles are implemented








2.3 The rule of law and law making

The rule of law is very important when it comes to law making. The process by which laws are made must be open and fair.

In our legislative system, Acts of Parliament have to be passed by both Houses of Parliament. In practice the government of the day usually has a majority in the House of Commons. So most proposed new laws will be passed by the House of Commons, although there will be debate on all contentious issues which can lead to changes being made.

The House of Lords exercises a check on the law-making process as all new laws have also to be passed by them. One area where the House of Lords has consistently voted against change in the law has been in relation to allowing trials in the Crown Court without a jury.

The government can also make regulations through statutory instruments (delegated legislation). As these regulations do not always have to be considered by Parliament as a whole, there are several checks on this method of law making. First, Parliament must pass an Act granting power to make regulations. Then Parliament also has various powers to scrutinise and check the regulations. Finally, the regulations can be challenged in the courts through the process of judicial review to make sure that they have not gone beyond the powers granted by Parliament.
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See Chapter 4 at section 4.2 for more information on control of delegated legislation.
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2.4 The rule of law and the legal system

The way in which the legal system works is also covered by the rule of law. One of the most important points is that every defendant in criminal cases must have a fair trial. Trial by jury is seen as an important factor in maintaining fairness and protecting citizens’ rights.

Another very important point is that no person can be imprisoned without a trial. In countries where the rule of law is disregarded, people are likely to be detained without a trial, particularly if they are opponents of the government.

The rule of law is also important in the civil justice system. Ordinary people need to be able to resolve their disputes effectively through the civil justice system. This means that the system should be free from discrimination. It must also be free from corruption and not improperly influenced by public officials. Our system is trusted and recognised for being impartial.

The civil justice system should be accessible and affordable. This point is open to debate as there have been major cuts to public funding of cases in the past 20 or so years. At the same time the costs of taking civil cases to court has increased. People of modest means are unlikely to be able to afford to take a case to court. However, there has been an increase in alternative ways of resolving civil disputes which are much cheaper to use.
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See Chapter 10 for details on alternative dispute resolution.
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2.5 The rule of law and substantive law

Substantive means the law in the different areas of law. There is the substantive law of criminal law which sets out the definitions of the various criminal offences. There is the substantive law of tort which sets out what rights and responsibilities people owe to each other in everyday life. The substantive law of contract lays down the rules on such issues as when a contract is formed, what events may make that contract void or voidable and what will breach a contract. The substantive law of human rights sets out the various rights that individuals are entitled to expect.

Whatever the area of substantive law it is important that the rules recognise that people have key rights and that the laws are not oppressive.

Many criminal laws are aimed at protecting people, such as murder, manslaughter and non-fatal offences against the person. Other offences are aimed at protecting property, such as theft, burglary or criminal damage. Other offences can be aimed at preventing disruptive behaviour and protecting public order. There are also regulatory offences aimed at such issues as preventing pollution, ensuring that food sold in shops is fit for human consumption and a wide range of driving offences aimed at safety on the roads.

For all offences the law has to be clear and the prosecution have to prove that the defendant has committed the offence. All offences also have a stated maximum penalty and the courts cannot impose a higher penalty. In fact in nearly all cases the penalty imposed will be much lower than the maximum allowed.

Many torts are aimed at protecting people and their property and give the right to claim compensation for damage caused by breaches of the law. Unlike criminal law, where the prosecution is nearly always brought by the state, it is the person affected by the tort who claims. For example, if one person drives negligently and knocks down a pedestrian, that pedestrian has the right to claim compensation for his or her injuries.

One of the problems, as mentioned in section 2.4, is that public funding for making claims in tort through the courts is no longer available. This means that although everyone has the right to claim, so there appears to be equality before the law, in fact financial problems can make it difficult for many people to claim. Conditional fee agreements can be used to fund such cases, but there are still problems.

Contract law recognises that, in most cases, people should be free to make what agreements they wish. However, it does recognise that consumers may have very little choice when making contracts with businesses and that there is not really equality between the parties. In order to bring about greater equality, contract law provides some rights for consumers.

An example is the Consumer Protection Act 1987 which gives consumers much wider rights where they are injured or their property is damaged by faulty goods. The Act allows any consumer to claim, not just the buyer of the goods. So where an item is bought as a present for another person, that person can claim if there is a fault in the goods which causes them injury. Another example is the Consumer Rights Act 2015 which applies to contracts between a trader and a consumer to supply goods, digital content or services. The Act sets out statutory rights of the consumer. These include that the goods must be of satisfactory quality and fit for purpose.

Human rights law supports the rule of law in many ways. For example, all rights must be applied without discrimination. The European Convention on Human Rights sets out the right to liberty. This right should only be taken away where it is in accordance with the law, such as imprisoning someone who has been found guilty of murder. The Convention also states that there is a right to a fair trial.

So the rule of law is central to any legal claim.



[image: ]

Tip

When discussing the rule of law use examples from the different areas of law.
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Check your understanding


	1  Which one of the following Acts of Parliament provides that it does not adversely affect previously existing constitutional principle of the rule of law?

	A  Legal Services Act 2007

	B  Law Commissions Act 1965

	C  Constitutional Reform Act 2005

	D  Parliament Act 1949




	2  Explain Professor Dicey’s three elements of the rule of law.
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Summary


	•  The rule of law is important in a democratic country.

	•  All people are subject to and accountable to law that is fairly applied and enforced.

	•  There is equality before the law.

	•  Dicey held that there were three elements that created the rule of law:

	–  an absence of arbitrary power on the part of the state

	–  equality before the law

	–  supremacy of ordinary law.




	•  F.A. von Hayek stated: ‘Stripped of all technicalities the Rule of Law means that the government in all its actions is bound by rules fixed and announced in advance.’

	•  Joseph Raz recognised that the rule of law was a way of controlling discretion rather than preventing it completely.

	•  The process by which laws are made must be open and fair:

	–  Acts of Parliament have to be passed by both Houses of Parliament

	–  delegated legislation is subject to controls.




	•  Both criminal and civil justice systems must be fair.

	•  The rule of law is an important element in all areas of substantive law.
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3 Law making: parliamentary law making
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After reading this chapter you should be able to:


	•  Understand the way law is made by Parliament

	•  Understand the influences on parliamentary law making

	•  Discuss the advantages and disadvantages of influences on parliamentary law making

	•  Understand the doctrine of parliamentary supremacy

	•  Comment on the limitations on parliamentary supremacy
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3.1 Parliament

A key principle in a democracy is that laws should be made by the elected representatives of society. In the United Kingdom this means that major laws are made by Parliament. Parliament consists of the House of Commons, the House of Lords and the Crown.


3.1.1 House of Commons

The members of the House of Commons are elected by the electorate. The country is divided into constituencies and each of these votes for one Member of Parliament (MP).

There must be a general election every five years. In addition, there may be individual by-elections in constituencies where the MP has died or retired during the current session of Parliament.

The government of the day is formed by the political party which has a majority in the House of Commons, and it is the government which has the main say in formulating new Acts of Parliament.
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3.1.2 House of Lords

The House of Lords is a non-elected body. Before 1999, there were over 1,100 members of the House of Lords of whom 750 were hereditary peers. The rest consisted of life peers (people who have been given a title for their service to the country), judges and bishops.

In 1999 the Labour Government reviewed membership of the House of Lords and decided that it should consist of some nominated members (like the life peers) and some elected members. In particular they decided that an inherited title should not automatically allow that person to take part in the law-making process. Temporary changes were made to the membership of the House of Lords so that it consisted of:


	•  92 hereditary peers

	•  about 700 life peers

	•  the 26 most senior bishops in the Church of England.



This was meant to be a temporary solution while the government consulted on the final make-up of the House of Lords. However, there has not yet been agreement on how many of the House of Lords should be elected and how many should be nominated (and by whom).

Note that the 12 most senior judges used to sit in the House of Lords, but they no longer do so. They are now separate from Parliament and sit as the Supreme Court. See Chapter 16 for more information.




3.2 Green and White Papers

Each government minister has a department of civil servants and advisers. The particular ministry which is responsible for the area in which a change in the law is being considered will draft ideas for change.

On major matters a Green Paper may be issued by the Minister with responsibility for that matter. A Green Paper is a consultative document on a topic in which the government’s view is put forward with proposals for law reform. Interested parties are then invited to send comments to the relevant government department, so that a full consideration of all sides can be made and necessary changes made to the government’s proposals. Following this the government may publish a White Paper with its firm proposals for new law.

An unusual example was seen following the decision by the Supreme Court in January 2017 that Parliament had to be consulted on leaving the European Union (Brexit). The Government issued a White Paper before a Bill was put before Parliament. The White Paper set out twelve principles including ‘taking control of our own laws’.

Consultation before any new law is framed is valuable as it allows time for mature consideration. Governments have been criticised for sometimes responding in a ‘knee-jerk’ fashion to incidents and, as a result, rushing law through that has subsequently proved to be unworkable.
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Key terms

Green Paper – a consultative document issued by the government putting forward proposals for reform of the law.

White Paper – a document issued by the government stating their decisions as to how they are going to reform the law.
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3.3 The formal legislative process

Major legislation is usually made through Acts of Parliament. Acts of Parliament are also known as statutes. There is a very long and formal process which has to be followed before an Act of Parliament becomes law.


3.3.1 Introducing an Act of Parliament

The great majority of Acts of Parliament are introduced by the government and these are initially drafted by lawyers in the Civil Service who are known as parliamentary counsel to the Treasury. The government department which is responsible for the new law gives instructions as to what is to be included and the intended effect of the proposed law.


Bills

When the proposed Act has been drafted it is published, and at this stage it is called a Bill. It will only become an Act of Parliament if it successfully completes all the necessary stages in Parliament and receives the Royal Assent. Where it is a Bill put forward by the government it will be introduced into Parliament by a government minister. For example, the Minister of Justice (or a junior minister in that department) will introduce any Bills about the justice system, while the Minister for the Department for the Environment, Food and Rural Affairs (or an MP in that department) will introduce any Bills on issues about the environment.

Even at this early stage there are difficulties, as the draftsmen face problems in trying to frame the Bill. It has to be drawn up so that it represents the government’s wishes, while at the same time using correct legal wording so that there will not be any difficulties in the courts applying it. It must be unambiguous, precise and comprehensive. Achieving all this is not easy, and there may be unforeseen problems from the language used, as discussed in Chapter 5.

In addition, there is usually a pressure on time, as the government will have a timetable of when they wish to introduce the draft Bill into Parliament.
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Key term

Bill – the name for a draft law going through Parliament before it passes all the parliamentary stages to become an Act of Parliament.
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Private members’ Bills

As well as Bills being introduced into Parliament by the government, it is possible for individual (private) Members of Parliament to introduce a Bill. These MPs are those who are not government ministers. They can be from any political party. They are also known as ‘backbenchers’ because they do not sit in the front row in the actual House of Commons. (The government ministers sit in the front row.)

Relatively few private members’ Bills became law, but there have been some important laws passed as the result of such Bills. A major example was the Abortion Act 1967 which legalised abortion in this country. Others include the Marriage Act 1994 which allows people to marry in any registered place, not only in Register Offices or religious buildings, and the Household Waste Recycling Act 2003 which places local authorities under a duty to recycle waste.

There are two ways a private MP can introduce a Bill. These are:


	•  by ballot

	•  through the ‘ten-minute’ rule.





Ballot

The parliamentary process allows for a ballot each parliamentary session in which 20 private members are selected who can then take their turn in presenting a Bill to Parliament. The time for debate of private members’ Bills is limited, usually only being debated on Fridays, so that only the first six or seven members in the ballot have a realistic chance of introducing a Bill on their chosen topic.



Ten-minute rule

Backbenchers can also try to introduce a Bill through the ‘ten-minute’ rule, under which any MP can make a speech of up to ten minutes supporting the introduction of new legislation. This method is rarely successful unless there is no opposition to the Bill, but some Acts of Parliament have been introduced in this way, for example the Bail (Amendment) Act 1993 which gave the prosecution the right to appeal against the granting of bail



Public Bills




Private Bills
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Hybrid Bills





3.3.2 Role of the House of Commons







	Type of Bill
	Explanation
	Example of statute





	Government Bill
	Introduced by the government
	Criminal Justice and Courts Act 2015



	Private members’ Bill
	Introduced by a private MP
	Household Waste Recycling Act 2003



	Public Bill
	Involves matters of public policy and affects the general public
	Legal Aid, Sentencing and Punishment Act 2012



	Private Bill
	Affects a particular organisation, person or place
	Faversham Oyster Fishery Company Bill 2016



	Hybrid Bill
	Introduced by the government but affects an organisation, person or place
	Crossrail Acts








3.3.3 Role of the House of Lords





	•  War Crimes Act 1991

	•  European Parliamentary Elections Act 1999

	•  Sexual Offences (Amendment) Act 2000

	•  Hunting Act 2004.






3.3.4 The parliamentary process



First reading




Second reading






Committee stage





Report stage




Third reading
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The House of Lords




Royal Assent
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3.3.5 Commencement of an Act of Parliament





3.3.6 Example of an Act of Parliament
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	1.  Look up a recent Act of Parliament on the internet. You can find Acts on www.legislation.gov.uk. Try to find the commencement section.

	2.  Look up any Bill that is currently going through Parliament. These can be seen on www.parliament.uk. What stage in the parliamentary process has the Bill you have chosen reached?



[image: ]






3.3.7 Advantages of law making in Parliament








3.3.8 Disadvantages of law making in Parliament










3.4 The influences on Parliament



3.4.1 Political influence






Advantages




Disadvantages






3.4.2 Public opinion/media




Advantages





Disadvantages






3.4.3 Pressure groups
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Lobbying




Advantages





Disadvantages







3.4.4 Law reform bodies





[image: ]


[image: ]








	Influence
	Explanation
	Advantages
	Disadvantages





	Political
	Each political party has its own policies and drafts a manifesto before a general election
When elected as the government, these will be a major influence on the laws they introduce into Parliament
	Each political party has its proposals ready if it is elected
A government majority means that most of the laws it introduces will be passed
	New governments may repeal or alter laws made by previous governments



	Public opinion/Media
	Strong public opinion can lead to a change in the law
The media play an important role in highlighting issues of social concern
	Brings the attention of the government to areas of law that need reforming
	Responding too quickly to high-profile incidents may lead to poorly drafted law
Media manipulating the news and creating public opinion



	Pressure groups
	Groups that have a particular interest and bring issues to the attention of the general public and the government
	Raise important issues
Wide range of issues is drawn to the attention of Parliament
	Trying to impose their will on the majority
Pressure groups may have conflicting interests



	Law Commission
	An independent body to review the law and propose reform
	Law is researched by legal experts
Consults before finalising proposals
Whole areas of law are considered
	Parliament does not implement all proposals






Advantages



	•  areas of law are researched by legal experts

	•  the Law Commission consults before finalising its proposals

	•  whole areas of law can be considered, not just isolated issues

	•  enacting the law on an area in one Act (such as the Fraud Act 2006) makes the law easier to find and understand.





Disadvantages
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3.5 The doctrine of parliamentary supremacy


3.5.1 Definition of parliamentary supremacy



	1.  Parliament can legislate on any subject-matter.

	2.  No Parliament can be bound by any previous Parliament, nor can a Parliament pass any Act that will bind a later Parliament.

	3.  No other body has the right to override or set aside an Act of Parliament.





Legislating on any subject-matter





Cannot bind successor








Cannot be overruled by others
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3.5.2 Limitations on parliamentary supremacy



	•  the effect of the Human Rights Act 1998

	•  devolution

	•  EU membership.




Effect of the Human Rights Act 1998






Devolution





EU membership







	Pre-legislative procedure
	Green Papers
White Papers
Consultation



	Parliamentary procedure
	First reading
Second reading
Committee stage
Report stage
Third reading
Same procedure in the other House
Royal Assent



	Advantages and disadvantages
	Advantages
Democratic
Allows full reform of law
Consultation before Bill is presented to Parliament
Discussion in both Houses during legislative process
Disadvantages
Long process
Limited parliamentary time may prevent some laws from being reformed
Acts can be long and complex
Wording of an Act may be difficult to understand and lead to court case on interpretation of meaning



	Influences
	Political policies
Public opinion/media
Pressure groups
Law Commission



	Parliamentary supremacy
	Can legislate on any subject-matter
Cannot bind successor
Cannot be overruled by others



	Limitations on parliamentary supremacy
	Where impractical to repeal a law
Human rights
Devolution
While a member of the EU – EU law
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	1  Which one of the following is the correct term for a draft Act of Parliament?

	A  Green Paper

	B  White Paper

	C  Bill

	D  Report




	2  Explain two limitations on parliamentary supremacy.

	3  Explain any one influence on Parliamentary law making and discuss its importance to that process.
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	•  Acts of Parliament are laws made by both Houses of Parliament and given Royal Assent.

	•  There is usually pre-legislative consultation and Green and White Papers will set out the government’s proposals for changing the law.

	•  Bills can be put before Parliament by the government or by individual MPs.

	•  There are several formal stages in Parliament in both Houses before a Bill can become an Act. These are: First reading, Second reading, Committee stage, Report stage, Third reading and Royal Assent.

	•  Parliament may be influenced in its law making by political policies, public opinion/media, pressure groups and law reform bodies, especially the Law Commission.

	•  Parliamentary supremacy means that:

	–  Parliament can make law on any subject- matter

	–  no Parliament can bind its successors

	–  no other body has the right to override or set aside an Act of Parliament.




	•  The Human Rights Act 1998, devolution and EU Membership have placed some limitations on parliamentary supremacy.



[image: ]








nav.xhtml




Contents





		Cover



		Title Page



		Copyright



		Acknowledgements



		Contents



		Preface



		Tables of Legislation



		Table of Cases



		Introduction



		The nature of law and the English legal system



		Chapter 1 The nature of law



		1.1 The character of a rule



		1.2 Legal rules



		1.3 Criminal and civil law



		1.3.1 Criminal law



		1.3.2 Civil law



		1.3.3 Differences between criminal and civil law









		1.4 Sources of law



		1.4.1 Custom



		1.4.2 Common law



		1.4.3 Statute law















		Chapter 2 The rule of law



		2.1 Concept of the rule of law



		2.2 Academic views



		2.2.1 Dicey



		2.2.2 Problems with Dicey’s views



		2.2.3 Other views









		2.3 The rule of law and law making



		2.4 The rule of law and the legal system



		2.5 The rule of law and substantive law









		Chapter 3 Law making: parliamentary law making



		3.1 Parliament



		3.1.1 House of Commons



		3.1.2 House of Lords









		3.2 Green and White Papers



		3.3 The formal legislative process



		3.3.1 Introducing an Act of Parliament



		3.3.2 Role of the House of Commons



		3.3.3 Role of the House of Lords



		3.3.4 The parliamentary process



		3.3.5 Commencement of an Act of Parliament



		3.3.6 Example of an Act of Parliament



		3.3.7 Advantages of law making in Parliament



		3.3.8 Disadvantages of law making in Parliament









		3.4 The influences on Parliament



		3.4.1 Political influence



		3.4.2 Public opinion/media



		3.4.3 Pressure groups



		3.4.4 Law reform bodies









		3.5 The doctrine of parliamentary supremacy



		3.5.1 Definition of parliamentary supremacy



		3.5.2 Limitations on parliamentary supremacy















		Chapter 4 Law making: delegated legislation



		4.1 Types of delegated legislation



		4.1.1 Orders in Council



		4.1.2 Statutory instruments



		4.1.3 By-laws









		4.2 Control of delegated legislation



		4.2.1 Control by Parliament



		4.2.2 The Legislative and Regulatory Reform Act 2006



		4.2.3 Control by the courts









		4.3 The reasons for the use of delegated legislation



		4.3.1 Need for detailed law



		4.3.2 Need for expert knowledge



		4.3.3 Need for local knowledge



		4.3.4 Need for consultation









		4.4 Advantages and disadvantages of delegated legislation



		4.4.1 Advantages



		4.4.2 Disadvantages















		Chapter 5 Law making: statutory interpretation



		5.1 The need for statutory interpretation



		5.2 The three rules



		5.2.1 The literal rule



		5.2.2 The golden rule



		5.2.3 The mischief rule









		5.3 The purposive approach



		5.3.1 Literal approach versus purposive approach









		5.4 Internal and external aids



		5.4.1 Internal (intrinsic) aids



		5.4.2 External (extrinsic) aids









		5.5 The effect of EU law



		5.5.1 Interpreting EU Law









		5.6 The effect of the Human Rights Act 1998



		5.7 Advantages and disadvantages of the different approaches to statutory interpretation



		5.7.1 The literal rule



		5.7.2 The golden rule



		5.7.3 The mischief rule



		5.7.4 The purposive approach















		Chapter 6 Law making: judicial precedent



		6.1 The doctrine of precedent



		6.1.1 Original precedent



		6.1.2 Binding precedent



		6.1.3 Persuasive precedent









		6.2 The hierarchy of the courts



		6.2.1 Appellate courts



		6.2.2 Courts of first instance









		6.3 The Supreme Court (formerly the House of Lords)



		6.3.1 The Practice Statement



		6.3.2 Use of the Practice Statement



		6.3.3 The Practice Statement in criminal law



		6.3.4 The Supreme Court









		6.4 The Court of Appeal



		6.4.1 Decisions of courts above the Court of Appeal



		6.4.2 The Court of Appeal and its own decisions



		6.4.3 The Court of Appeal (Criminal Division)









		6.5 Judgments: stare decisis, ratio decidendi, obiter dicta



		6.5.1 Stare decisis



		6.5.2 Ratio decidendi



		6.5.3 Obiter dicta



		6.5.4 Law reporting









		6.6 The operation of precedent



		6.6.1 Following



		6.6.2 Overruling



		6.6.3 Distinguishing









		6.7 Precedent and Acts of Parliament



		6.8 Advantages and disadvantages of precedent



		6.8.1 Advantages



		6.8.2 Disadvantages















		Chapter 7 Law making: law reform



		7.1 The work of the Law Commission



		7.1.1 Reform



		7.1.2 Codification



		7.1.3 Consolidation



		7.1.4 Repeal



		7.1.5 Implementation of the Law Commission’s proposals for reform









		7.2 Advantages and disadvantages of reform through the Law Commission



		7.2.1 Advantages



		7.2.2 Disadvantages















		Chapter 8 Law making: the European Union



		8.1 Formation of the European Union



		8.2 The institutions of the European Union



		8.2.1 The Council of the European Union



		8.2.2 The Commission



		8.2.3 The European Parliament









		8.3 The Court of Justice of the European Union



		8.3.1 Key functions



		8.3.2 Preliminary rulings



		8.3.3 The operation of the Court of Justice of the European Union









		8.4 Sources of European Union law



		8.4.1 Treaties



		8.4.2 Regulations



		8.4.3 Directives









		8.5 The impact of European Union law on the law of England and Wales



		8.5.1 The effect of European law on the sovereignty of Parliament















		Chapter 9 The legal system: the civil courts



		9.1 Civil cases



		9.2 Civil courts



		9.2.1 County Court



		9.2.2 High Court









		9.3 Starting a court case



		9.3.1 Pre-action protocols



		9.3.2 Which court to use



		9.3.3 Issuing a claim



		9.3.4 Defending a claim









		9.4 The three tracks



		9.4.1 Small claims



		9.4.2 Fast track cases



		9.4.3 Multi-track cases









		9.5 Reform of the civil courts



		9.5.1 The effect of the Woolf reforms



		9.5.2 Further reforms









		9.6 Appeal routes in civil cases



		9.6.1 Appeals from the County Court



		9.6.2 Appeals from the High Court









		9.7 Advantages and disadvantages of using the courts



		9.7.1 Advantages of using the courts



		9.7.2 Disadvantages of using the courts















		Chapter 10 Other forms of dispute resolution



		10.1 Tribunals



		10.1.1 Role of tribunals



		10.1.2 Organisation of tribunals



		10.1.3 Composition of tribunals



		10.1.4 Procedure in tribunals



		10.1.5 Advantages of tribunals



		10.1.6 Disadvantages of tribunals









		10.2 Alternative dispute resolution (ADR)



		10.2.1 Negotiation



		10.2.2 Mediation









		10.3 Comparing courts and ADR









		Chapter 11 Criminal courts



		11.1 Classification of offences



		11.1.1 Summary offences



		11.1.2 Triable-either-way offences



		11.1.3 Indictable offences









		11.2 Magistrates’ Courts



		11.2.1 Jurisdiction of the Magistrates’ Courts









		11.3 Appeals from the Magistrates’ Court



		11.3.1 Appeals to the Crown Court



		11.3.2 Case stated appeals



		11.3.3 Further appeal to the Supreme Court









		11.4 The Crown Court



		11.5 Appeals from the Crown Court



		11.5.1 Appeals by the defendant



		11.5.2 Appeals by the prosecution



		11.5.3 Further appeals to the Supreme Court















		Chapter 12 Sentencing



		12.1 Aims of sentencing



		12.1.1 Retribution/punishment



		12.1.2 Deterrence



		12.1.3 Reform/rehabilitation



		12.1.4 Protection of the public



		12.1.5 Reparation



		12.1.6 Denunciation









		12.2 Powers of the criminal courts



		12.2.1 Custodial sentences



		12.2.2 Fines



		12.2.3 Other powers









		12.3 Sentences available for adults



		12.3.1 Custodial sentences



		12.3.2 Community orders



		12.3.3 Fines



		12.3.4 Discharges



		12.3.5 Other powers of the court









		12.4 Factors in sentencing



		12.4.1 Aggravating factors in sentencing



		12.4.2 Mitigating factors available in sentencing



		12.4.3 Background of the offender















		Chapter 13 Lay people: lay magistrates



		13.1 Lay magistrates



		13.1.1 Qualifications



		13.1.2 Area



		13.1.3 Commitment



		13.1.4 Restrictions on appointment









		13.2 Appointment



		13.2.1 Local advisory committees



		13.2.2 Recruitment of magistrates









		13.3 Composition of the bench today



		13.4 The role and powers of magistrates



		13.4.1 Youth Court



		13.4.2 Family Court



		13.4.3 Appeals









		13.5 Training of lay magistrates



		13.5.1 New magistrates



		13.5.2 Training sessions



		13.5.3 Appraisal









		13.6 The magistrates’ clerk









		Chapter 14 Juries



		14.1 History of the jury system



		14.1.1 The independence of the jury









		14.2 Juries in criminal courts



		14.2.1 Basic qualifications



		14.2.2 Disqualification



		14.2.3 Mentally disordered persons



		14.2.4 The right to be excused jury service



		14.2.5 Discretionary excusals



		14.2.6 Lawyers and police officers



		14.2.7 Lack of capacity









		14.3 Selecting a jury



		14.3.1 Vetting



		14.3.2 Selection at court



		14.3.3 Challenging









		14.4 The jury’s role in criminal cases



		14.4.1 Split function



		14.4.2 Majority verdicts



		14.4.3 Secrecy









		14.5 Advantages of jury trial



		14.5.1 Public confidence



		14.5.2 Jury equity



		14.5.3 Open system of justice



		14.5.4 Secrecy of the jury room



		14.5.5 Impartiality









		14.6 Disadvantages of jury trial



		14.6.1 Perverse decisions



		14.6.2 Secrecy



		14.6.3 Racial bias



		14.6.4 Media influence



		14.6.5 Lack of understanding



		14.6.6 Fraud trials



		14.6.7 Jury tampering



		14.6.8 High acquittal rates



		14.6.9 Other disadvantages









		14.7 Comparison of juries with lay magistrates



		14.7.1 Cross-section of society



		14.7.2 Local knowledge



		14.7.3 Cost



		14.7.4 Training









		14.8 Alternatives to jury trial



		14.8.1 Trial by a single judge



		14.8.2 A panel of judges



		14.8.3 A judge plus lay assessors



		14.8.4 A mini-jury















		Chapter 15 Legal personnel



		15.1 Types of legal personnel



		15.2 Barristers



		15.2.1 Training



		15.2.2 Role of barristers









		15.3 Solicitors



		15.3.1 Training



		15.3.2 Role of solicitors









		15.4 Overlap of roles of barristers and solicitors



		15.4.1 Alternative Business Structures (ABS)









		15.5 Queen’s Counsel



		15.6 Legal executives



		15.6.1 Training



		15.6.2 Role of legal executives









		15.7 Regulation of legal personnel



		15.7.1 The General Council of the Bar



		15.7.2 Bar Standards Board



		15.7.3 The Law Society



		15.7.4 Solicitors Regulatory Authority



		15.7.5 Chartered Institute of Legal Executives



		15.7.6 CILEx Regulation Board



		15.7.7 The Legal Ombudsman















		Chapter 16 The judiciary



		16.1 Introduction



		16.2 Types of judges



		16.2.1 Superior judges



		16.2.2 Inferior judges









		16.3 Qualifications, selection and appointment



		16.3.1 Qualifications



		16.3.2 Selection



		16.3.3 Appointment









		16.4 Role of judges



		16.4.1 Justices of the Supreme Court



		16.4.2 Lords Justices of Appeal



		16.4.3 High Court Judges



		16.4.4 Inferior judges









		16.5 Independence of the judiciary



		16.5.1 Security of tenure of superior judges



		16.5.2 Tenure of inferior judges



		16.5.3 Immunity from suit



		16.5.4 Independence from the executive



		16.5.5 Independence from case









		16.6 Reasons for judicial independence



		16.7 Advantages of judicial independence









		Chapter 17 Access to justice and funding



		17.1 Access to justice



		17.2 Sources of legal advice



		17.2.1 Help lines



		17.2.2 Citizens Advice Bureaux



		17.2.3 Law centres



		17.2.4 Trade unions



		17.2.5 Schemes run by lawyers



		17.2.6 Advice in criminal cases









		17.3 Private funding of cases



		17.3.1 Own resources



		17.3.2 Insurance



		17.3.3 Conditional fee agreements









		17.4 Public funding in civil cases



		17.4.1 Availability of legal aid



		17.4.2 Means testing









		17.5 Public funding in criminal cases



		17.5.1 Interests of justice



		17.5.2 Magistrates’ Court means testing



		17.5.3 Crown Court means testing





















		Criminal law



		Chapter 18 Rules of criminal law



		18.1 Defining a crime



		18.1.1 The role of the state



		18.1.2 Conduct criminalised by the judges









		18.2 Elements of a crime



		18.2.1 Actus reus



		18.2.2 Mens rea



		18.2.3 Strict liability offences









		18.3 Rules of defence



		18.4 Rules governing the standard of proof



		18.5 Rules governing the burden of proof









		Chapter 19 Actus reus



		19.1 What is actus reus?



		19.1.1 Conduct crimes



		19.1.2 Consequence crimes



		19.1.3 ‘State of affairs’ crimes



		19.1.4 Voluntary nature of actus reus



		19.1.5 ‘Involuntariness’









		19.2 Omissions as actus reus



		19.2.1 Exceptions to the rule



		19.2.2 The duty of doctors



		19.2.3 Comment on the law of omissions









		19.3 Causation



		19.3.1 Factual cause



		19.3.2 Legal cause



		19.3.3 Intervening acts



		19.3.4 Medical treatment



		19.3.5 Victim’s own act



		19.3.6 Comment on the law on causation















		Chapter 20 Mens rea



		20.1 Levels of mens rea



		20.2 Intention (specific intent)



		20.2.1 Direct and oblique intent



		20.2.2 Foresight of consequences



		20.2.3 Comment on foresight of consequences as intention



		20.2.4 Reform of the law on intention









		20.3 Subjective recklessness



		20.3.1 The case of Cunningham



		20.3.2 Past problems in the law



		20.3.3 Comment on subjective recklessness









		20.4 Negligence



		20.5 Transferred malice



		20.5.1 General malice









		20.6 Coincidence of actus reus and mens rea



		20.6.1 Continuing act















		Chapter 21 No fault and strict liability



		21.1 The concept of strict liability



		21.1.1 Requirement of actus reus









		21.2 Absolute liability



		21.3 Strict liability



		21.3.1 No fault



		21.3.2 No ‘due diligence’ defence



		21.3.3 No defence of mistake



		21.3.4 Summary of strict liability









		21.4 Strict liability at common law



		21.5 Strict liability in statute law



		21.6 Interpretation by the courts



		21.6.1 Presumption of mens rea



		21.6.2 Principle in Sweet v Parsley



		21.6.3 The Gammon tests



		21.6.4 Looking at the wording of an Act



		21.6.5 Quasi-criminal offences



		21.6.6 Penalty of imprisonment



		21.6.7 Issues of social concern



		21.6.8 Promoting enforcement of the law









		21.7 Justification for strict liability



		21.7.1 Policy issues



		21.7.2 Social utility



		21.7.3 Other justifications









		21.8 Arguments against strict liability



		21.8.1 Liable even though not blameworthy



		21.8.2 Guilty even though unaware of risk



		21.8.3 Does not improve standards



		21.8.4 Contrary to human rights



		21.8.5 Social stigma









		21.9 Proposals for reform of strict liability









		Chapter 22 Non-fatal offences against the person



		22.1 Common assault



		22.1.1 Definition of assault



		22.1.2 Actus reus of assault



		22.1.3 Definition of battery



		22.1.4 Actus reus of battery



		22.1.5 Mens rea of assault and battery









		22.2 Section 47 OAPA: assault occasioning actual bodily harm



		22.2.1 Actus reus of s 47



		22.2.2 Mens rea of s 47









		22.3 Section 20 OAPA: malicious wounding/inflicting grievous bodily harm



		22.3.1 Wound



		22.3.2 Grievous bodily harm



		22.3.3 Inflicting grievous bodily harm



		22.3.4 Mens rea of s 20









		22.4 Section 18 OAPA: wounding or causing grievous bodily harm with intent



		22.4.1 Actus reus of s 18



		22.4.2 Mens rea of s 18









		22.5 Evaluation of the need for reform of the law on assault



		22.5.1 Out of date



		22.5.2 Inconsistency between offences



		22.5.3 Need for modern, simplified language



		22.5.4 The 1998 draft Bill



		22.5.5 Law Commission Report 2015



		22.5.6 Comment on the 2015 Report





















		Tort



		Chapter 23 The rules of tort law



		23.1 The principles of liability and fault in tort



		23.1.1 The courts



		23.1.2 Burden of proof



		23.1.3 Fault



		23.1.4 Strict liability



		23.1.5 Defences









		23.2 The rules and principles of liability in negligence and occupiers’ liability



		23.2.1 Negligence



		23.2.2 Occupiers’ liability









		23.3 The rules underpinning remedies for these torts









		Chapter 24 Liability in negligence: personal injury and damage to property



		24.1 Duty of care



		24.1.1 Damage or harm reasonably foreseeable?



		24.1.2 Proximity of relationship



		24.1.3 Fair, just and reasonable to impose a duty









		24.2 Breach of duty: the objective standard of care



		24.2.1 The reasonable person



		24.2.2 Risk factors









		24.3 Damage



		24.3.1 Causation



		24.3.2 Remoteness of damage









		24.4 Res ipsa loquitur



		24.5 Defences to a negligence claim



		24.5.1 Contributory negligence



		24.5.2 Consent (volenti non fit injuria)















		Chapter 25 Occupiers’ liability



		25.1 Occupiers and premises



		25.1.1 Occupiers



		25.1.2 Premises









		25.2 Lawful visitors and the Occupiers’ Liability Act 1957



		25.2.1 Adult visitors



		25.2.2 Occupiers’ liability to children



		25.2.3 Occupiers’ liability to people carrying out a trade or calling



		25.2.4 Occupiers’ liability for the torts of independent contractors



		25.2.5 Defences to a claim



		25.2.6 Remedies









		25.3 Liability for trespassers: the Occupiers’ Liability Act 1984



		25.3.1 The background of the duty



		25.3.2 The scope of the duty



		25.3.3 Defences



		25.3.4 Remedies















		Chapter 26 Remedy of compensatory damages



		26.1 Compensatory damages for physical injury and damage to property



		26.1.1 Pecuniary and non-pecuniary loss



		26.1.2 Special and general damages



		26.1.3 Lump sum and structured settlements









		26.2 Mitigation of loss



		26.3 Examples of damages awards



		26.4 Injunctions















		Practice questions



		Glossary



		Index













		Cover



		Title Page



		Copyright



		Contents













		Cover



		C1



		i



		ii



		iii



		iv



		v



		vi



		vii



		viii



		ix



		x



		xi



		xii



		xiii



		xiv



		xv



		xvi



		xvii



		xviii



		xix



		xx



		xxi



		xxii



		xxiii



		xxiv



		xxv



		xxvi



		xxvii



		xxviii



		1



		2



		3



		4



		5



		6



		7



		8



		9



		10



		11



		12



		13



		14



		15



		16



		17



		18



		19



		20



		21



		22



		23



		24



		25



		26



		27



		28



		29



		30



		31



		32



		33



		34



		35



		36



		37



		38



		39



		40



		41



		42



		43



		44



		45



		46



		47



		48



		49



		50



		51



		52



		53



		54



		55



		56



		57



		58



		59



		60



		61



		62



		63



		64



		65



		66



		67



		68



		69



		70



		71



		72



		73



		74



		75



		76



		77



		78



		79



		80



		81



		82



		83



		84



		85



		86



		87



		88



		89



		90



		91



		92



		93



		94



		95



		96



		97



		98



		99



		100



		101



		102



		103



		104



		105



		106



		107



		108



		109



		110



		111



		112



		113



		114



		115



		116



		117



		118



		119



		120



		121



		122



		123



		124



		125



		126



		127



		128



		129



		130



		131



		132



		133



		134



		135



		136



		137



		138



		139



		140



		141



		142



		143



		144



		145



		146



		147



		148



		149



		150



		151



		152



		153



		154



		155



		156



		157



		158



		159



		160



		161



		162



		163



		164



		165



		166



		167



		168



		169



		170



		171



		172



		173



		174



		175



		176



		177



		178



		179



		180



		181



		182



		183



		184



		185



		186



		187



		188



		189



		190



		191



		192



		193



		194



		195



		196



		197



		198



		199



		200



		201



		202



		203



		204



		205



		206



		207



		208



		209



		210



		211



		212



		213



		214



		215



		216



		217



		218



		219



		220



		221



		222



		223



		224



		225



		226



		227



		228



		229



		230



		231



		232



		233



		234



		235



		236



		237



		238



		239



		240



		241



		242



		243



		244



		245



		246



		247



		248



		249



		250



		251



		252



		253



		254



		255



		256



		257



		258



		259











OEBPS/images/tp.png
adw

For A-level Year 1 and AS

Jacqueline Martin
Nicholas Price

Approval message from AQA

This textbook has been approved by AQA for use with our qualification. This means that
we have checked that it broadly covers the specification and we are satisfied with the
overall quality. Full details of our approval process can be found on our website.

We approve textbooks because we know how important it is for teachers and students to
have the right resources to support their teaching and learning. However, the publisher is
ultimately responsible for the editorial control and quality of this book.

Please note that when teaching the AQA A-level Law course, you must refer o AQA's
specification as your definitive source of information. While this book has been written to match
the specification, it cannot provide complete coverage of every aspect of the course.

A wide range of other useful resources can be found on the relevant subject pages of our
website: www.aga.org.uk.

{ HODDER
7 EDUCATION
AN HACHETTE UK COMPANY





OEBPS/images/17-1.png
Bill is drafted

|

First reading in the House of Commons

|

Second reading in the House of Commons

|

Committee stage

|

Report stage
Third reading in the House of Commons
Same procedures in the House of Lords

|

Royal Assent





OEBPS/images/18-1.png
ELIZABETH 1T c. 18

Lords Spiritual (Women) Act 2015

2015 CHAPTER 18

An Act to make time-limited provision for vacancies among the Lords
Spiritual to be filled by bishops who are women. [26th March 2015]

B

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present

Parliament assembled, and by the authority of the same, as follows: —

1
(4]

@

(©)]

(4]

@
(©)]

Vacancies among the Lords Spiritual

This section applies where —
(@) avacancy arises among the Lords Spiritual in the House of Lords in the
10 years beginning with the day on which this Act comes into force,
(b)  at the time the vacancy arises there is at least one eligible bishop who is
awoman, and

(c) the person who would otherwise be entitled to fill the vacancy under
section 5 of the Bishoprics Act 1878 is a man.

If at the time the vacancy arises there is only one eligible bishop who is a
woman, the vacancy is to e filled by the issue of writs 01 summons to her.

If at the time the vacancy arises there are two or more eligible bishops who are
women, the vacancy is to be filled by the issue of writs of summons to the one
whose election as a bishop of a diocese in England was confirmed first

In this section “eligible bishop” means a bishop of a diocese in England who is
not yet entitled in that capacity to the issue of writs of summons.

The reference in subsection (1) to a vacancy does not include a vacancy arising
by the avoidance of the see of C. antmbul‘v York, London, Durham or
Winchester.

Commencement, extent and short title

This Act comes into force on the day Parliament first meets following the first
parliamentary general election after this Act is passed.

This Act extends to England and Wales, Scotland and Northern Ireland.

This Act may be cited as the Lords Spiritual (Women) Act 2015.
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