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I dedicate this book to Glenna, my wife and consigliere.
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Introduction

In 1942, over 120,000 Americans were stripped of their businesses and their homes and incarcerated for the duration of World War II. They had committed no offense. They were convicted of no crime. They were suspected, subjected to curfews, arrested, had their property confiscated, and finally imprisoned because of the color of their skin and their national origin or the national origin of their parents.

The internment of Japanese Americans in 1942 was an egregious example of what can happen when skin color and national origin are substituted for evidence and become, by themselves, a basis for suspicion and punishment. But it was not the only egregious example.

During the time of the internment, Jim Crow laws and formal racial segregation existed in the American South and was so reified that virtually no one could imagine it ending. A nation that had long ago learned to tolerate and accept Jim Crow laws that victimized African Americans was well prepared to accept internment that victimized Japanese Americans.

Today, the internment of American citizens of Japanese descent is nearly universally recognized as something shameful, an act of war hysteria and racism. Similarly, few today are prepared to defend the formality of Jim Crow laws.

But on our highways, on our streets, in our airports, and at our customs checkpoints, skin color, irrespective of economic class, is once again being used by law enforcement officials as a cause for suspicion and a sufficient reason to violate people’s rights.

This book documents the extent of racial profiling. The statistics speak for themselves, eloquently. But this book is not a sermon; it does not preach. What it does—very effectively—is to put information into the hands of those whose rights are violated, and provide them with the means to resist, to fight back, to protect themselves. It is a handbook more than a call to arms, a manual of instructions and self-help more than a political tract.

This is important, because the defense of individual rights always begins with intelligent, strategic resistance by those whose rights are violated. The history of individual freedom in America, and how it developed, begins with the Bill of Rights, with the establishment of an independent court system to enforce it, and with the availability of lawyers to bring crucial cases to court, often without charge. But, above all, the history of individual rights in America is a history of individuals who fought back, who invoked the principles of freedom and who by their struggles established principles of freedom.

The Fourth Amendment, which limits the authority of the police to search citizens, was itself a product of such a struggle. During the late eighteenth century, American colonists were infuriated by the widespread practice of British customs inspectors entering their homes at will, even if they had no evidence of a violation, and ransacking their belongings looking for contraband. These searches were deeply resented, and resulted in a growing demand that no search should be permitted unless the government could show specific reasons—evidence—for suspecting a particular individual.

That demand was rejected by the colonial courts and by British governors. But the resentment grew and, some say, was a leading cause of the anger that led to the American Revolution and, ultimately, to independence.

The Bill of Rights, including the Fourth Amendment, was an early result of independence. And the Fourth Amendment, requiring search warrants based on specific evidence, was a direct outgrowth of the resentment against general searches. Today, that resentment is echoed by the victims of racial profiling.

But resentment is only the beginning of change. What is needed is a method for converting resentment to an effective strategy of resistance. This book provides to people who want to stand up for themselves and defend their rights the means to do so. Resistance, of course, does not automatically guarantee a remedy. But accepting the violation of rights is the surest way of guaranteeing that the violations will continue. Hence, the importance of this book.

If those early Americans who resisted the warrantless searches of their homes by British soldiers could have seen this book, they would have recognized the problem and applauded the advice. Driving While Black should be on everyone’s bookshelf, and perhaps in everyone’s glove compartment as well.

—IRA GLASSER
Executive Director, ACLU
February 9, 2000
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CHAPTER 1

Understanding
Racial Profiling

In 1959, a ten-year-old boy named Sam was riding his new bicycle through the racially mixed town of Hempstead, Long Island. It was a beautiful spring day for the little boy, who had waited since his January birthday to ride his birthday present from his mother. It was the hottest bike out on the market at the time—a Lemon Peeler.

Sam was down the street from his home when suddenly a police car pulled up beside him.

“Where did you get that bike?” one of the policemen asked as he rolled down his window.

“My parents gave it to me for my birthday,” the little boy answered.

“You’re lying,” the policeman snapped.

“This bike is too expensive for you to have.”

“Get off the bike,” commanded the other officer. They got out of the car and surrounded the little boy. “We got a report that this is a stolen bike.”

“Not this bike,” Sam responded. “My mother bought me this bike.”

“You stole that bike.”

“No I didn’t.”

“You live around here?”

“Are your parents home? We’re going to take you home and ask your folks.”

The two white officers placed the bicycle in the trunk of the police car, put Sam in the backseat and drove him home. It was a scary ride for the boy. He had never been treated like a criminal before.

Sam’s mother answered when the police officers knocked on the door.

“Did you buy your son this bike?” one of the officers demanded.

“Yes, and what did my son do?” she asked.

“We got a report that the bike was stolen.”

“I bought him this bike. Why are you harassing my son?”

Instead of getting into an argument, the officers took his mother’s word and walked away without an apology to Sam or his mother. Sam hadn’t done anything illegal, and there was no reason for the police to stop him. So what had happened?

THE DEFINITION

This is a classic example of racial profiling, the tactic of stopping someone only because of the color of his or her skin and a fleeting suspicion that the person is engaging in criminal behavior. It’s generally targeted more toward young black American men and women than any other racial group, although Asians, Hispanics, and even young whites with long hair and a hip-hop flair about them get profiled more every day. It doesn’t matter if there is “probable cause” or not in many instances. A police officer or a security guard or anyone in a role of authority can detain and question people, and some believe that racial profiling is a justified form of law enforcement and detective work, while others vehemently disagree. Whether or not you believe that racial profiling actually exists, the practice has been proven over and over again. The attorney general’s office of New Jersey, the state whose practices sparked national attention on the subject, acknowledged that racial profiling did exist among its highway state troopers. And the latest edition of Webster’s New Collegiate Dictionary includes an entry for the term. It defines racial profiling as “the mass police policy of stopping and searching vehicles driven by people of particular races.”

Racial profiling may be a relatively new term, but it’s definitely an old concept. Tracey Maclin, a professor at Boston University School of Law, says that the problem of “driving while black” can trace its historical roots to a time in early American society when court officials in cities like Philadelphia permitted constables and ordinary citizens the right to “take up” all black persons seen “gadding abroad” without their master’s permission. This means it transcends law enforcement and includes everyone—people like store clerks, bank tellers, security guards, and even taxi drivers.

We must ask ourselves: Is racial profiling a subtle form of legal prejudice? Or is it a legitimate way to stop crime before it takes place? And what are the consequences of racial profiling for African Americans—or Asians, or Middle Eastern Muslims, or even Hispanic and Latinos—as a matter of local, state, or federal government practice? In 1976, the U.S. Supreme Court supported the actions of the U.S. Border Patrol agents who selected cars for inspection in Southern California partly on the basis that drivers were of Mexican descent. The Supreme Court maintained that since the intrusions by the U.S. agents on selected drivers were “quite limited” and only involved “a brief detention of travelers during which all that is required … is a response to a brief question or two and possibly the production of a document,” the practice was upheld. And recently in upstate New York, the U.S. Court of Appeals for the Second Circuit ruled that police officers did not violate the Constitution when they stopped every black man in Oneonta on September 4, 1992, after a seventy-seven-year-old white woman said she had been attacked in her home by a young black man. The woman said the burglar had cut himself on the hand, and the three-judge panel ruled that the police sweep of blacks was constitutionally permissible and not racially discriminatory because the police were acting on a description that included more than just the color of the alleged assailant—that is, the cut on the hand.

The controversy surrounding racial profiling is intense. In the national spotlight are two New Jersey state troopers, John Hogan and James Kenna, both of whom were indicted on September 7, 1999, on attempted-murder and assault charges resulting from a shooting during a routine traffic stop on the New Jersey Turnpike in 1998 that left three of the four unarmed young black and Hispanic men involved seriously wounded. The troopers were also indicted earlier that year on nineteen misdemeanor charges of falsifying their activity logs to conceal the disproportionate number of minority drivers they were accused of stopping on the highway.

From a legal point of view racial profiling is tricky because it can be difficult to prove. Seldom do investigators recover a smoking gun with fingerprints on it. This is why a national movement has been launched by politicians of color and civil-rights leaders to mandate that law-enforcement agencies keep statistics of whom they are stopping, questioning, detaining, and searching. Black leaders say it’s the only way to be sure that people of color are not being stopped because of their skin. Robert Wilkins, a Washington, D.C., public defender, said he had discovered in his lawsuit with the American Civil Liberties Union (ACLU) against the Maryland State Police that on Interstate 95 in Maryland, 70 to 75 percent of the people being pulled over and searched were African Americans, although they made up only 17 percent of the total drivers. Unfortunately, only recently have a handful of police agencies started to keep records of traffic stops according to race, gender, and age. Several attempts in Congress to make a federal law requiring law-enforcement agencies to keep such records on all traffic stops were defeated in the Senate. We’ll talk more about that later.

Racial profiling is tricky in other areas, too. On one hand, the courts say that large groups of American citizens should not be regarded by law-enforcement officers as presumptive criminals based upon their race. On the other hand, the courts acknowledge that facts should not be ignored simply because they may be unpleasant. Randall Kennedy, a professor at Harvard Law School, explains that society can’t pretend that blacks and whites commit crimes or are victims of crime in exact proportion to their respective percentages of the population. “Statistics abundantly confirm that African Americans—and particularly young black men—commit a dramatically disproportionate share of street crimes in the United States. This is a sociological fact, not a figment of the media’s (or the police’s) racist imagination.” In recent years, for example, victims of violent crime report blacks as the perpetrators around 25 percent of the time, although blacks constitute only about 12 to 15 percent of the nation’s population. This raises an interesting question that must be addressed, too. One answer is to say racial profiling is wrong when race is the only factor for stopping a person but not when race is taken into consideration alongside a host of other observed criminal behavior. Is the answer really that simple?

To some degree, we all participate in our own form of profiling, our own form of assuming that a person is a particular way only because of that person’s appearance, race, or manner of dress. By no means are law-enforcement officers the only ones who profile. Security personnel in the local shopping mall are potential racial profilers. The salesclerk behind the counter in the local clothing store is a potential racial profiler. Taxi drivers engage in racial profiling every time they drive past a black person hailing a cab to pick up a white person down the street, and if you’ve talked to any young black New Yorker, you’ll know that experience happens to someone, somewhere every night. Just ask actor Danny Glover, who in the fall of 1999 filed a formal complaint with New York City’s Taxi and Limousine Commission because of one too many such experiences. When does this cross over into criminal behavior?

It doesn’t matter if the year was 1808, 1909, 1959, 1970, or 1998, prejudices and stereotypes among the races will always exist. According to the Honorable Renee Cardwell-Hughes, of the Philadelphia Court of Common Pleas, the act of stopping minority motorists who drive luxury cars in the assumption that they are using the highways to smuggle drugs, or stopping an individual under the assumption that he is a criminal is a violation of the Fourth Amendment to the Constitution—“the right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or Affirmation, and particularly describing the place to be searched and the persons or things to be seized.” Judge Cardwell-Hughes strongly disagrees with the decisions handed down by the Supreme Court in several important cases involving racial profiling. She says that the Fourth Amendment’s protection is shrinking. Law-enforcement officers use a profile known as CARD, an acronym for class, age, race, and dress. Any lower-class, young black person wearing baggy jeans, a T-shirt, and a backward-facing baseball cap can expect to be stopped by a police officer or followed around upon entering an upscale department store in an upscale neighborhood. Unfortunately, this describes a hundred thousand young people on any given day in any given city. And as more and more young white people adapt the dress and style of today’s inner-city black kids, they, too, will become a small minority of white people who get racially profiled.

Stopping people of color along Interstate 95 in New Jersey on the suspicion that they are trafficking in illegal drugs has been going on for years. But New Jersey should not be singled out. We focus on New Jersey state troopers in this book because they have been notorious in the practice of racial profiling. By examining that state, we understand racial profiling as it exists in the rest of the country.
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CHAPTER 2

Driving While Black

THE NEW JERSEY TURNPIKE

Samuel Elijah remembers June 1994 like a bad four-car collision. He was driving his white Mercedes on the New Jersey Turnpike just outside Trenton around eleven o’clock one night, heading home from a day’s work of renovating a client’s house in Willingboro. He was tired but very much alert. This had been his fifth or sixth time making the hour-and-a-half commute back to his Staten Island home. He was driving between fifty-eight and sixty miles per hour.

He had just driven beneath an underpass when he noticed a state trooper hiding on the other side of the viaduct. Reflexively he checked his speedometer again, and just as he had been several miles back, he was still driving fifty-eight miles per hour. He didn’t think he had any reason to be worried. Yet it was only natural that he checked his rearview mirror for the police car, and that’s when he saw it pull out. There were no flashing lights, so Sam wasn’t concerned. He kept driving within the speed limit, looking back through the rearview mirror.

Sam, a dark-skinned black man, took in a deep breath of summer night air blowing through his open car window to remain calm. Once again he checked his rearview mirror. The police car continued to close in to within thirty feet. Sam made a mental note of how long the police officer followed him. Five minutes had passed, and the police car was still tailing him, driving so close that he could almost feel the officer’s breath down his neck.

What’s the story with this guy? Sam wondered. Is he going to stop me or what?

Sam continued driving steadily in the middle lane of I-95, and the police kept following him. Five minutes turned into ten, and for a split second he considered getting off at one of the exits. But since he was now driving exactly fifty-five miles per hour and breaking no law, why should he turn off?

After fifteen minutes of being followed at close range, Sam started to get annoyed. Finally he’d had enough. He pulled off into the emergency lane, and the squad car pulled up directly behind him. Sam got out and walked over to the police car. Inside was a lone white officer.

“Why are you following me?” Sam asked.

“Get back in your car,” the police officer commanded over the cruiser’s loudspeaker.

Without saying another word, Sam returned to his car. And that’s when he noticed the lights of another police car. The second squad car pulled up in front of his Mercedes, penning in Sam’s car. A third pulled up directly behind the first squad car. Blue flashing lights sliced through the night.

When the other officers had parked, the white police officer who had been following him finally got out and walked up to Sam’s open window.

“What’s all this about, officer?” Sam asked.

“Driver’s license and registration,” the officer demanded.

“What did I do?”

The police officer didn’t answer. He only took Sam’s documents back to the squad car, and while Sam waited, the three officers converged behind Sam’s car, discussing something among themselves. When the first officer returned to the 1980 white Mercedes driven by the dark-skinned man, he shone his flashlight in Sam’s face.

“Your eyes are red. Have you been drinking?” the officer questioned.

Sam didn’t have a clue as to what was going on.

“Did you have any drinks today?” he asked again.

“No,” Sam answered. “I’ve been working all day. I’m tired.”

“What kind of work do you do?”

“I do construction work.”

The officer was apprehensive. “Your driver’s license is from New York. What are you doing down here? Where are you coming from?”

“I’m coming from Willingboro,” Sam answered. “I was going home until you guys came down on me. I don’t understand, why are you stopping me anyway? I wasn’t speeding.”

“You look like you’ve been drinking. Step out of the car. I want you to take a sobriety test.”

“A sobriety test?” By now Sam was pissed. He was a married family man with a three-year-old son and just wanted to get home. “I didn’t drink anything. I’ve been working.”

Nonetheless, the officer put him through the routine test. Sam felt humiliated having to walk a straight line and touch his nose with his eyes closed. Though the highway was virtually deserted that time of night, the few cars that passed stared at him as though he were a criminal. It was clear to Sam’s sober mind that the officers were fishing for something incriminating. But they didn’t have anything.

After a few more minutes of the officers talking among themselves, the lead officer returned to the white Mercedes and gave Sam back his license and registration.

“You can go,” he said with a hint of disappointment in his voice.

In the matter of half an hour, Sam had been violated and abused, and he felt helpless. He was angry, and he had a right to be. Yet there was nothing he could do about it at the time but get back behind the wheel of his car and watch two of the three squad cars drive off. No amount of summer air could stop the rage that boiled in his veins from having been the victim of the New Jersey State Police’s abuse of power.

When Sam finally collected his wits, he put his car into drive and slowly pulled back onto I-95. The same officer pulled out behind him, continuing to follow him for another five minutes or so before finally exiting the turnpike.

It would be another four years before Samuel Elijah learned that he was not the only black man driving a luxury car to be pulled over by the New Jersey State Police. The Village Voice would publish in the summer of 1998 an article on claims that New Jersey troopers were routinely stopping black motorists, chronicling similar stories of abuse of power. Coincidence? Sam doesn’t think so. And as comforting as it would be years later when the New Jersey Assembly held hearings on racial profiling, it was of little comfort on the night that Samuel Elijah was stopped on the side of the road on his way home from work.

WHAT SAM WOULD DO IF HE WERE STOPPED AGAIN

When Samuel got home that night, he told his wife, who was a criminal attorney, about the experience. They brainstormed on an idea that if he should be pulled over again, he would follow certain procedures. And though he was never stopped again, the idea that the couple came up with was a good one for anyone caught in a similar situation.

First, take note of the time of day. Is it morning? Afternoon? Evening? Late at night? Be sure to make a mental note of the exact time. Most cars are equipped with some kind of clock. Keep it set properly. Knowing the precise time that the police encounter begins might become important later.

Also, take note of your surroundings. Where were you stopped? Look for landmarks that will help you identify your location. If you’re on a highway, note the mile marker or the exit number. Make a mental note of any advertising billboard that helps you pinpoint your location. If you’re in the city, what street were you stopped on? What part of town? What is the racial makeup of the residents in the neighborhood? Familiarize yourself with what’s going on around you. If at all possible, get the names and phone numbers of people walking around in the neighborhood or, better yet, the people who witnessed your police encounter. You might have to call them to testify for you should the encounter get out of hand.

Sam and his wife agreed that he should not have gotten out of the car. To a police officer, this connotes danger. When the police officer approaches your car, upon his request show him your driver’s license, registration, and proof of insurance. Don’t make any sudden movements, and if you have passengers in your car, tell them to remain still, quiet, and polite. Keep in mind that a police officer does not need a warrant to search your car, especially if the officer has “probable cause” like smelling alcohol on your breath or detecting evidence of drug use.

And if the officer demands that you get out of the car, you should take your keys and lock the car. That way, if you’re asked to step away from the car, no police officer will have access to your car without your permission. If the police want to search the car but do not have probable cause, they would have to follow proper legal procedure and first obtain a search warrant.

Of course, if you volunteer to open your car, the police can search everything inside, including personal handbags. Recently the court upheld the practice that if a passenger has a closed, personal handbag that does not belong to the driver, that handbag can also be searched without the passenger’s permission.

Now, if the police forcibly search your car, they have violated proper legal procedure. Without just cause, they don’t have a right to search the vehicle, and your locking the car eliminates the possibility of something illegal being planted in the car to show “just cause.”

If it is required that you sign the traffic ticket, do so, even if you disagree with it. You have the right to dispute this later in court. And once you have the ticket and the police officer releases you from custody, immediately write down everything that happened: what you were doing, how you were driving, where you were going, what time you were stopped, the officer’s name; what he (or she) looked like, what was said to you, what questions you were asked, the officer’s manner of addressing you, and whether he wanted to search your car. Remember everything you can, because within minutes of any type of experience we all start to forget the little details that make up the larger picture. In essence, document everything. It’s probably a good practice to keep a small notepad and pen in your glove compartment specifically for police encounters.


The National Association for the Advancement of Colored People (NAACP) issued an action alert regarding the Traffic Stops Statistics Study Act—H.R. 1443 in the House and S. 821 in the Senate (or “Driving While Black” bill)—calling for people living within the minority community to contact elected representatives from both the House of Representatives and the Senate and demand that they support this legislation. The bill, introduced by Congressman John Conyers (D–MI), passed the House on March 24, 1998, but was defeated in the Senate prior to the 105th congressional session. In order to become a federal law, the bill had to pass the 106th Congress—including passing the House again, and the Senate—and be signed by the President of the United States. As of fall 1999, the Senate refused to pass legislation. President William Jefferson Clinton promised his support.

In fact, on June 9, 1999, President Clinton ordered a memorandum to the Secretary of the Treasury, the Attorney General, and the Secretary of the Interior to begin addressing the problem of racial profiling. He mandated that these federal agencies design and implement a system to collect data at all levels of law enforcement to define the scope of the problem and keep statistics on the race, ethnicity, and gender of those who are being stopped or searched (see the chapter entitled “National Acknowledgment”). The study keeps track of identifying characteristics of individual stops, including the race and ethnicity of the individual, as well as age, whether a search was conducted, and whether an arrest was made as a result of either the stop or the search. Limited studies indicate that 72 percent of all routine traffic stops occur with African American drivers, although blacks make up only about 12 to 15 percent of the driving population. (To date only three states—New Jersey, Connecticut, and North Carolina—have passed similar legislation. A California bill passed overwhelmingly in the state legislature on September 12, 1999, but was vetoed by the governor. Other states still pending include Illinois and Massachusetts.)

Leaders of color are asking Americans to show support for this bill by calling the House of Representatives in Washington, D.C., and asking to be transferred to your senator or congressperson’s office. The Capitol switchboard’s phone number is (202) 224–3121. The NAACP also urges people of color to write to: The Honorable (name of senator); U.S. Senate, Washington, D.C. 20510; or to your representative: The Honorable (name of representative), U.S. House of Representatives, Washington, D.C. 20515. To send e-mail, visit www.senate.gov, or www.house.gov. And remember to contact both of your senators.




The nation’s largest organization of police executives [the International Association of Chiefs of Police (IACP)] will oppose any federal effort to require officers to collect race-related data on people they stop for traffic violations.

—“Police Chiefs Resist Race-Related Tallies,”
by Kevin Johnson and Gary Fields,
USA Today (April 8, 1999)



Did You Know?



	In the mid-1990s, a New Jersey Superior Court judge, the Honorable Robert E. Francis, found that racial profiling was legal.


	CARD is an acronym used to distinguish how people justify racial profiling. It stands for class, age, race, and dress. Anyone fitting a certain economic class, within a certain age group, born to a particular race, and wearing hip-hop (or street) gear will likely be profiled as a potential criminal.


	A professor at the University of Pennsylvania Law School and a civil-rights lawyer in Philadelphia found similar racial disparities in traffic stops along I-95 just south of Philadelphia. The professor won a class-action lawsuit against Tinicum Township, where the stops were being conducted.


	The American Civil Liberties Union (ACLU), who together with the Maryland State Conference of the NAACP Branches, filed a class-action lawsuit against the Maryland State Police over race-based stops of black drivers on I-95, established a complaint form for victims of racial profiling. Their Web site is www.aclu.org/forms/trafficstops.html.


	The ACLU’s California affiliate established a hotline for victims of racial profiling at (877) 392–7867.
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