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Introduction

A federal prosecutor did not want to go through the lengthy legal process to bring to trial a number of men who were fugitives from justice, so he gave them an incentive to turn themselves in right away. In an interview on a public radio program he explained the consequences they would face if they insisted on waiting out the legal process. He told them: “You’re going to be the boyfriend of a very bad man” when we eventually get you into prison. As a court of justice later recognized, the federal prosecutor meant that each of them would be forced to share a cell with a stronger inmate with a reputation as a sexual predator and would inevitably be anally raped or otherwise sexually abused.1

It was unusual for a prosecutor to publicly broadcast the threat of sexual abuse, but the practice that his threat revealed is quite common. Prosecutors, both federal and state, routinely use threats of sexual abuse to strike advantageous deals with defendants. They do so regardless of the fact that sexual abuse of any kind is a criminal offense. They are able to do so because sexual abuse of every kind is rife throughout the American incarceration system. Large numbers of male inmates are sexually abused by stronger inmates—with many cases involving repeated gang rapes—as well as by corrections officers. Large numbers of female inmates are also sexually abused; most of the abusers are male corrections officers, who now comprise the great majority of corrections officers in women’s prisons and jails.

The prosecutor gave his broadcast interview in 1997. Sexual abuse had by then been rife throughout the American incarceration system for so many years that it could be fairly described as institutionalized into the system of punishment. The federal legislature—Congress—appropriately described sexual abuse as epidemic throughout the American incarceration system. The most recent data show that this remains the case today.

This situation is incompatible with America’s claim to be a civilized society subject to the rule of law. Congress recognized this in 2003 when it enacted, by unanimous vote in both houses, a statute aimed at putting an end to the institution of prison rape. This is the Prison Rape Elimination Act (PREA). Although this statute has so far had relatively little overall effect on the level of sexual abuse in incarceration nationwide, there is some ground today for hoping that sexual abuse may eventually cease to be an institution of the American system of incarceration.

The ground for hope is that after years of delay the federal Department of Justice has finally, in 2012, promulgated national standards under the statute that are expressly aimed at combating all forms of sexual abuse throughout the incarceration system. However, the statute makes compliance with these standards largely voluntary. Because of this, the standards will not be implemented across the country unless there are deep cultural changes in the incarceration system, the justice system, and American society as a whole. If these cultural changes do not take place, prison rape will remain established as an American institution, to the continuing shame of American society.

Part I of this book assesses the extent of sexual abuse in incarceration. It begins with an overview of the complex and extensive American system of incarceration and supervision, comprising prisons, jails, juvenile detention, lockups, community corrections of various forms, and a range of other facilities. It continues with a survey of the studies that, starting from the 1960s, led to growing social awareness of pervasive sexual abuse throughout this system. These studies were carried out by academic researchers and human rights organizations and dealt with sexual abuse of both female and male inmates.

The main sources of information on sexual abuse in incarceration are now the several series of reports produced by the Bureau of Justice Statistics (BJS) of the Department of Justice under the authority of PREA and also the Regulatory Impact Assessment (RIA) produced by the Department of Justice in 2012 along with the national standards. Part I continues with a review of these publications. They cover jails and juvenile facilities as well as prisons. By guaranteeing confidentiality to inmates they deal effectively with the problems of obtaining reliable information on this sensitive subject.

An important aspect of the BJS reports and the RIA is the development of uniform definitions and classifications of abusive sexual acts. These publications are also careful to distinguish sexual abuse from consensual sexual activity between inmates, which is not the concern of this book. However, all sexual activity between staff and inmates is illegal and treated as sexual abuse.

The RIA finds that in a single year at least one hundred and fifty thousand individuals suffer some form of sexual abuse in adult prisons and jails and in juvenile detention facilities. This is a very conservative estimate, and the RIA also gives the more probable estimate that the number is actually over two hundred thousand. This does not include those who are abused in lockups, community corrections, and other facilities.

Part I concludes with a review of recent developments. Some incarceration facilities have succeeded in virtually eliminating sexual abuse of their inmates. Their experience shows the need for strong, consistent leadership implementing cultural change throughout the facility. But many correctional authorities have made no changes at all, and sexual abuse remains rife in their facilities. As a recent negative development, a number of these authorities rely on a small, deeply flawed academic study to simply deny that sexual abuse is prevalent. Unfortunately, the overall level of sexual abuse in incarceration across America has remained virtually unchanged through the decade since enactment of PREA.

Part II assesses the cost of sexual abuse in incarceration. It begins with often-harrowing accounts of the suffering of victims. Many are severely injured and infected with disease, resulting in long-term physical suffering and incapacity. Many are psychologically wounded, resulting in long-term mental damage and incapacity. The suffering is intensified by the generally inadequate medical treatment provided to inmates. In addition, victims are frequently denied any protection from further sexual abuse. When protection is available, it is often in the form of isolation in separate housing, which effectively amounts to a further punishment.

This part of the book next presents the RIA assessment of the dollar cost to American society of sexual abuse in incarceration. It includes medical and mental health costs as well as monetary estimates for the suffering and lost quality of life of the victims, and also for a range of other factors. Using very conservative estimates, the RIA assesses the quantifiable part of the cost of sexual abuse of adults in prisons and jails and of juveniles in juvenile facilities. This Department of Justice estimate is that in any one year the cost certainly amounts to at least $26 billion and may well be as much as $50 billion, or even more.

This assessment does not cover a range of costs on society as a whole that cannot be readily expressed in monetary terms. These include the spread of sexually transmitted disease from former inmates who were infected through sexual abuse. They also include increased crime resulting from the social alienation of sexually abused former inmates.

Finally, part II considers the moral cost to American society. It is not clear how far the commitment in PREA and the national standards promulgated under PREA to combat sexual abuse in incarceration will be fulfilled. In addition, the justice system and the general society exploit the existence of systemic sexual abuse in incarceration in reprehensible ways. Correctional authorities at times directly and intentionally employ sexual abuse to control inmates. Prosecutors use the threat of sexual abuse in incarceration to induce defendants to surrender a range of their legal rights and privileges. Sexual abuse in incarceration, particularly anal rape of male inmates, is a staple topic of American popular culture that is often portrayed as entertainment.

These are systemic moral wrongs. They diminish the moral stature of American society as a whole because they are committed in the name of our society and because our society is responsible for them. American society is morally responsible for the safety of those that it incarcerates but has so far failed to meet its responsibilities.

We take pride in the accomplishments of American society, even if we are not in any way personally involved in those accomplishments. But the counterpart of pride is shame. Accordingly, moral honesty demands that we acknowledge our shame in the existence of systemic sexual abuse in the incarceration system and the exploitation of that sexual abuse. This shame is a moral cost on all of us and on our society as a whole.

Part III surveys the currently available methods for combating sexual abuse in incarceration through the courts. In a few cases, judges have been willing to impose a reduced sentence on particularly vulnerable convicted defendants. But this can only be a minor palliative for a small number of individuals. It does not effectively combat the continuing, pervasive sexual abuse throughout the incarceration system.

Sexual abuse of any person is a criminal offense, so it ought to be possible to combat sexual abuse in incarceration in the same way as other criminal offenses: by prosecuting the offenders. And indeed sexually abusive corrections officers are now being effectively prosecuted in various parts of the country. But in much of America, correctional authorities and state prosecutors continue to treat sexual abuse by corrections officers lightly, refusing to prosecute or imposing penalties too low to act as a deterrent. Also, it is very rare for an inmate to be prosecuted for sexual abuse of another inmate. Overall, criminal prosecution does not yet amount to effective action against prevalent sexual abuse in incarceration.

Sexual abuse of any person is also a civil wrong (a tort), so it ought to be possible to combat sexual abuse in incarceration in the same way as other civil wrongs: by the victims bringing civil actions against the perpetrators or against correctional authorities that permitted the abuse to take place. There have in fact been some substantial settlements and awards for sexual abuse by corrections officers, but they are relatively rare and have so far amounted overall to little more than token action against the nationwide problem of pervasive sexual abuse in incarceration. Also, it is virtually unknown for an inmate to succeed in a civil lawsuit regarding sexual abuse by another inmate.

This part of the book continues with the complex topic of federal lawsuits that inmates can bring to invoke constitutional protections against sexually abusive corrections officers. There are substantial barriers. A federal statute requires that inmates first exhaust administrative remedies; this includes any grievance procedures that the correctional authorities have instituted. Many correctional authorities have taken advantage of this by instituting highly complex grievance systems that inmates are often unable to cope with. In addition, there are constitutional barriers that bar lawsuits directly against state or federal correctional authorities. There are also judicially created barriers that limit lawsuits against local correctional authorities and against individual state and local corrections officers.

An inmate who successfully negotiates all these barriers must then establish that his substantive constitutional rights have been violated. But the courts have interpreted the constitutional provisions protecting inmates so narrowly that inmates can rarely establish liability for sexual abuse higher in the corrections hierarchy than an individual low-ranking officer. As a result, federal constitutional lawsuits do not yet amount to effective action against prevalent sexual abuse in incarceration.

This part of the book concludes with a brief discussion of the Civil Rights of Institutionalized Persons Act, a federal statute aimed at protecting inmates from the most serious and harmful unconstitutional practices of correctional authorities. This statute authorizes the attorney general to investigate violations and bring a lawsuit if necessary. But the number of investigations is far too low to make any substantial overall contribution to the reduction of sexual abuse in the American incarceration system.

Part IV is devoted to PREA. It begins with a detailed explanation of the provisions of this statute and continues with a review of the process that culminated in the Department of Justice issuing the final PREA national standards in 2012. One provision of PREA established the National Prison Rape Elimination Commission (NPREC) as a body tasked with undertaking a comprehensive study of sexual abuse in the American incarceration system, taking into account its penological, physical, mental, medical, social, and economic impacts. In 2009, the NPREC issued a thorough report with its own recommendations for national standards.

The terms of PREA then required the Department of Justice to promulgate national standards, taking the NPREC recommendations into account but ultimately exercising its own independent judgment. The Department of Justice commissioned a private firm to undertake a cost analysis for implementing the NPREC-recommended national standards and, later, a cost analysis for implementing the Department of Justice’s own proposed standards.

The cost analyses were of particular concern because PREA requires that the national standards must not impose substantial additional costs compared to current correctional authority expenditures. Also, the Department of Justice took into account that although PREA requires the federal prison system to comply with the national standards, it leaves compliance voluntary for state and local incarceration facilities. State prison systems that do not comply may lose a small amount of federal prison funding, but local incarceration facilities pay no penalty at all for noncompliance.

Accordingly, the Department of Justice was concerned to keep costs at a level giving correctional authorities the best possible incentive to comply with the national standards. Because of this, its final national standards rejected some of the NPREC recommendations and curtailed some others.

The Department of Justice assesses the projected annual cost of full implementation of the final national standards at about $470 million. This is about 0.6 percent of the current $80 billion annual expenditure on incarceration nationwide. The cost justification analysis for the national standards shows that they will be fully justified in monetary terms alone if they reduce the prevalence of sexual abuse by only about 1.5 percent in adult facilities and only 3 percent in juvenile facilities from the present level. It is broadly agreed that full compliance with the national standards would achieve at least this level of reduction.

In fact, the Department of Justice goes further. It reasonably claims that the national standards would, if fully implemented, succeed in reducing the prevalence of prison rape by at least 4 percent per year from current levels. Yet a reduction of this amount would obviously be far too small to substantially weaken the American institution of prison rape.

The promulgation of the PREA national standards is a substantial positive step and a ground for hope that sexual abuse in American incarceration will eventually be substantially reduced. But there are still major challenges. Cultural change is needed in many correctional authorities nationwide as well as in the courts and the general society. Support through the Department of Justice is now available for correctional authorities that seek to change
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